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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA
MOHAMMAD NASSIRI, et al, ﬁf\gE NO. 15¢cv0583-WQH-
Plaintiffs,
VS. ORDER

CAROLYN W. COLVIN _
Commissioner of So_c:l_af Security,
Social Security Administration; SSA
AGENT NICK; SSA-AGENT 2; and
OTHER SSA ARMED AGENTS,

Defendants

HAYES, Judge:

The matters before the Court are the Motion to Dismiss First Amended
Action Complaint filed by Defendant Carolgolvin (ECF No. 19) and the Motion |
Amend Complaint filed by all Plaintiffs (ECF No. 35).

I. Background
On March 14, 2015, Plaintiffs Mohamoh&lassiri, Anh Thai, Diep Thi Nguye

and Ahmed Mohamed Jeylani commenceddlison by filing a Complaint (ECF No.
1), naming Caroline Colvin, “SSA Agent Niclahd “SSA-Agent 2” as Defendants, Td

motions to proceed in forma pauperis (EQBs. 2, 3, 4, 5). On May 12, 20
Plaintiffs filed the First Amended 3a Action Complaint (“FAC”), which is th
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operative pleading in this case. (EQGB. 15). The FAC drops Ahmed Mohamed

Jeylani as a Plaintiff and joins Tho ¥&la, Duc Huynh, Don Doan, Tommy Nguyé
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Trai Chau, and Hoi Cuu Quan Nhan VNCHRaintiffs. (ECF No. 15). On May 2
2015, Defendant Carolyn Colvin filed tiMotion to Dismiss First Amended Cla
Action Complaint, brought pursuant to FealeRules of Civil Procedure 12(b)(1) a
12(b)(6). (ECF No. 19). On July 23, 2015, Plaintiffs filed an opposition an
Motion to Amend Complaint. (ECF No. B50n August 52015, Defendant Colvi
filed a reply in support of the Motion to $iniss. (ECF No. 39). On August 10, 20

Defendant Colvin filed an opposition to thetion to Amend Complaint. (ECF No.
40). On August 17, 2015, Plaintiffs filed ajteest for judicial notice in support of thei

opposition to the motion to dismiss. (ECF No. 41). On August 17, 2015, Plajintiffs

filed a reply in support of the Motion famend Complaint, accompanied by a propo
second amended complaint. (ECF No. 42).
[I. Allegations of the FAC

“This is a case of the government’s tampering with evidence and obstr
justice by waging an ongoing campaign of harasgrand intimidation, and, as ares
creating fear and terror in the Viethameésamian and Somalian community of refuge
and immigrants. Since plaintiffs filed affidavits in the class adiimp Nguyen, Anlt
Thal, et al. v. SSA3-2036 (S.D. Cal. 2003) [si@dppeal pendingl4-55514 (9th Cir
2014), they have been the subject ofanpaign of intimidation by agents a
employees of the Social Security dhistration....” (ECF No. 15 at 2).

After Plaintiff Thai filed affidavits inAnh Thai, et al. v. SSA3-cv-2036 (S.D
Cal. 2013) (the “Prior Action”), “the SSiitiated a campaign dfarassment and terr
against her.”ld. at 9. In December 2013 and Jaiy2014, two armed Social Secur
Administration (“SSA”) agents “barged iritBlaintiff Thai’'s home “without warning’
and questioned held. at 9-10. The agents asked her whether she “was really dig
and whether she was requiretyy in advance for legalrséces to her attorney.Id.
at9. The agents “threatenser with dismissal of her casestie refused to answer th

guestions.” (ECF No. 15 at 9). Plaintiff diwent into hiding and remains in hiding.
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After Plaintiff Diep Nguyen filed an affiavit in the Prior Action, Defendant SS
Agent Nick and SSA Agent 2 went to Plaintiff Diep Nguyen’s home and “proce

to interrogate her about heelationship with her attaey, and whether she actual

signed her July 31, 2013 affidaas well as the appointmeaof representative Forr
SSA-1696 Id. at 13 (emphasis in original). The agents arrived “without notice’
“without the presence of her attorney..ld. at 13. Plaintiff Diep Nguyen suffered
“nervous breakdown” as a result, whicdsed her brain tumors to worséd. at 14.

Plaintiff Mohammad Nassiri also providedafidavit in the Prior Action. “SSA
continues to harass him bywvrag personnel of Social Sedty from the Aero Drive

office calling him and threatening him wilispension of benefits unless he answi

guestions about hisipileged relationship wh his attorney.”Id. at 15. SSA Agent

Nick and SSA Agent 2 “arrived to his home” on January 19, 20d5. Because

A
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Plaintiff Nassiri was not home, they callbon and “ordered him to meet them at a

near-by coffee shop to question him ableistattorney-client relationship.fd. at 18.
Plaintiff Nassiri suffered a nervous breakdown as a result of the questioning.

Plaintiff Tho Van Ha filedaffidavits in the Prior Aton. SSA Agent Nick ang
SSA Agent 2 arrived at his home anguéstioned him akength about his 201
affidavits and attempted to have him recant his 2013 testimonid. gt 21.

The FAC alleges that Plaintiffs Dtfuiu Huynh, Don Doarand Tommy Nguyel
were also “questioned ... at length” ftteir] home[s]” by SSAAgent Nick and SSA
Agent 2 “regarding their attorney-client relationshipd: at 23-25.

The FAC alleges generally: “SSA agemtssrepresented that they had
authority to order them tanswer questions incriminating to them or their cou
without counsel’s presenceld. at 27.

“Defendant SSA, as Supervisor of tB8A Armed Agents, SSA Agent Nick a
Agent-2, has maintained and implemented an illegal policy of searching pla
without consent” in order to (1) discourdglaintiffs from applying for Social Securil
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benefits, (2) “tamper with evider,” and (3) “obstruct justice.”ld. at 28. The SS/
sent SSA Agent Nick and SSA Agent 2 to Plaintiffs’ homes to “ambush” then
“extract confessions.”ld. at 28-29. Defendants’oaduct “evinces a pattern
retaliation against plaintiffs who had preusly filed affidavitscomplaining about SS/
conduct.” Id. at 32.

Defendant Colvin is sued in her @fitil capacity. Defendants SSA Agent Nick

and SSA Agent 2 are sued in their individcabacities. Plaintiffs assert the followi

claims for relief: (1) “Misrepresentationp&rth Amendment”; (2) violation of the Fifth

Amendment Due Process Clause; (3) violation of the Fifth Amendment
Protection Clause; (4) “Breach of Ethical Dsti¢iolation of Social Security Act”; (5

9

—qua

)

“Interference with Contractual Relationship And Violation of the Attorney-Client

Privilege”; (6) “SSA'’s Ultra Vires Miscondiie Bad Faith”; (7) “Intentional Infliction

of Emotional Distress and Physical Abug@); “Violation of First Amendment Right’};

and (9) “Violation of the Adinistrative Procedure Act” Id. at 36-43. Plaintif
requests class certification, a preliminarpinction and permanent injunctive relig
declaratory relief, compensatory damages, punitive damages, interest, cog
attorneys’ fees.
[ll. The Prior Action

Some of Plaintiffs’ 2013 affidavits that wesfiled in the Prior Action are attach

as exhibits to the FAC: (1) an April 2013 affidavit by Plaintiff Nassiri; (2) an Apr

5, 2013 affidavit by Plaintiff Thai; and (&) July 31, 2013 affidavit by Plaintiff Die
Nguyen. All three of these affidavits wdied on August 30, 2013 as exhibits to 1
original complaint in the Prior ActionSeeS.D. Cal. Case No. 13-cv-02036-WQ
NLS, ECF Nos. 1-9, 1-12, 1-14.

Plaintiffs Thai, Diep Nguyen, Ha,lynh, Chau, and Hoi Cuu Quan Nhan VH(

! The Social Security Administration (“SSA”) is not named as a Defen&aeECF
No. 25 at 5-6.

2 The FAC does not specify the Defendadainst which eachaim is asserted.
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were named Plaintiffs in the Prior ActioRlaintiffs Tommy Nguyen and Doan we
not named Plaintiffs in the Prior Action.

The complaint in the Prior Action alleg#tht “Plaintiffs are poor, disabled al
non-English speaking Viethnamese former gmesr [sic] of war and refugees in t
United States who have bemrwill be applying for Disallity Insurance benefits (DIB

and/or Supplemental Security Income (SSI).ld.; ECF No. 1 at 2. The complaintfi

the Prior Action alleges than administrative law judgénitiated administrative
proceedings ... to suspend plaintiffs’ attorfieym practice of Soal Security law” in
retaliation for a 2011 lawsuit thatlplaintiffs’ attorney filed.d., ECF No. 1 at 3. Th
plaintiffs in the Prior Action asserted claims for violations of the First and
Amendments and Administrative Procedukesand sought declaratory and injunct
relief.

On February 25, 2014, this Court issaedOrder in the prior action, dismissi
the case without prejudice pursuant to Ruld}@(. The Court found that the case v

(D

Fifth

ve

9
/as

not ripe because the SSA haat taken final agency action against Alexandra Manbeck,

the plaintiffs’ attorney.ld., ECF No. 22. The Prior Action is currently pending
appeal before the Ninth Circuit Court of Appeals.
IV. Motion to Dismiss (ECF No. 19)

Defendant Colvin moves to dismiss the mdyoof Plaintiffs’ claims for lack of
jurisdiction. Defendant Colvin moves ttismiss Plaintiffs’ constitutional claim
against Defendant Colvin to the extent they seek damages, on the ground

United States has not waived its sover@igmunity for constitutional torts. Defendant

Colvin moves to dismiss Plaintiffs’ tactaims against Defendant Colvin on the grot
that Plaintiffs have not exhausted admiaste remedies pursuant to the Federal ]
Claims Act (“FTCA"). Defendant Qdwin moves to dismiss Plaintiffg
misrepresentation and interface with contractual relations claims against Defen
Colvin on the ground that tHETCA does not waive sovereign immunity as to th

claims. Defendant Colvin moves to dissiPlaintiffs’ “ultra vires” claim againg
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Defendant Colvin on the ground that Defend@otvin is only sued in her officigl
capacity. Defendant Colvin moves to disglaintiffs’ Administrative Procedures Act

(“APA”) claims on the ground that thehas not been final agency action.

In addition, Defendant Colvin movesdesmiss all claims asserted in the FAC

for failure to state a claim.

Plaintiffs oppose dismissal on all grounds raised in the motion to dismigs an

request leave to amend.
A. Legal Standards
i. Rule 12(b)(1)

Rule 12(b)(1) of the Federal Rules ofiCProcedure allows a defendant to mgve

for dismissal on grounds that the court lagkssdiction over the subject matter. Fed.

R. Civ. P. 12(b)(1). The burden is on thaiptiff to establish that the court has subj
matter jurisdiction over an actioAssoc. of Med. Colls. v. United Sta@k/ F.3d 770

778-779 (9th Cir. 2000). “Federal coudre courts of limited jurisdiction. They

possess only that power authorized by Gartgn and statute, which is not to

ect

De

expanded by judicial decree. Itis to be presumed that a cause lies outside thig limit

jurisdiction, and the burden of establishthg contrary rests upon the party asser

jurisdiction.” Kokkonen v. Guardian Life Ins. Co. of A1l U.S. 375, 377 (1994)

(citations omitted).
“A Rule 12(b)(1) jurisdictionaattack may be facial or fael. In a facial attack
the challenger asserts that the allegatmmrgained in a complaint are insufficient

ting

on

their face to invoke federal jurisdiction. Bgntrast, in a factual attack, the challenger

disputes the truth of the allegations tlhgtthemselves, would otherwise invoke fedge

jurisdiction.” Safe Air for Everyone v. Meye373 F.3d 1035, 1039 (9th Cir. 2004).

ii. Rule 12(b)(6)
Federal Rule of Civil Procedure 12(b)(6)mé#s dismissal for “failure to stat

a claim upon which relief can be granted.” HRdCiv. P. 12(b)(k Federal Rule of

Civil Procedure 8(a) provides that “[a]galding that states a claim for relief m
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contain ... a short and plain statement ef¢laim showing that the pleader is entit
to relief.” Fed. R. Civ. P8(a)(2). “A district court'ddismissal for failure to state
claim under Federal Rule of @l Procedure 12(b)(6) is propédrthere is a ‘lack of &

ed
a

!

cognizable legal theory or the absenceulficient facts alleged under a cognizTIe

legal theory.” Conservation Force v. Salaz&46 F.3d 1240, 1242 (9th Cir. 20
(quotingBalistreri v. Pacifica Police Dep/ 19901 F.2d 696, 699 (9th Cir. 1990)).
“[A] plaintiff's obligation to provide tle ‘grounds’ of his ‘entitle[ment] to relief
requires more than labeladconclusions, and a formutaiecitation of the elemen
of a cause of action will not doBell Atl. Corp. v. Twomb|y650 U.S. 544, 555 (2007
(quoting Fed. R. Civ. P. 8]). “To survive a motion to dismiss, a complaint

contain sufficient factual matter, acceptedtra®, to ‘state a claim to relief that |i

plausible on its face.”Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (quotifigzombly
550 U.S. at 570). “A claim has facial psahility when the plaintiff pleads factu
content that allows the cowotdraw the reasonable infecathat the defendant is liak
for the misconduct alleged.ld. (citation omitted). “[T]he tenet that a court m
accept as true all of the allegations contdimea complaint is inapplicable to leg
conclusions. Threadbare itads of the elements of a cause of action, supporte
mere conclusory statements, do not suffickel” (citation omitted). “When there a
well-pleaded factual allegations, a cowstiould assume their veracity and tf
determine whether they plausibly gitrge to an entitlement to relieffd. at 679. “In

sum, for a complaint to survive a motiordismiss, the non-conclusory factual conte

and reasonable inferences from that contmutst be plausibly suggestive of a cla

entitling the plaintiff to relief.”Moss v. U.S. Secret Serv72 F.3d 962, 969 (9th Cir.

2009) (quotations and citation omitted).
B. Plaintiffs’ Request for Judicial Notice

1)
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m

=

Plaintiffs request judicial notice ofr]elevant SSA search and seizure policy

documents from the SSA website” that atached as Exhibit F to Plaintiff
opposition. (ECF No. 41 at 2). Exhibit F is not referenced in the FAC. The
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declines to take judicial niee of Exhibit F because judalinotice of Exhibit Fis n
necessary to resolve the motion to dismiSee, e.gAsvesta v. PetroutsasS80 F.3d
1000, 1010 n. 12 (9th Cir. 2009) (denying request for judicial notice where |
notice would be “unnecessary”).

C. Sovereign Immunity

Defendant Colvin contends that Plaintiffs must demonstrate that the United

has waived its sovereign immunity becals&fendant Colvin is sued in her officijl

capacity. Defendant Colvin contendsttithe United States has not waived

sovereign immunity with respect to Plaintiffisst, second, third, and eighth claims for

violations of the Fourth Amendment, dpeocess, equal protection, and the H
Amendment, respectively, to the extent tkegk damages. Defendant Colvin conte
that the United States has not waivedsisereign immunity ¥h respect to all o
Plaintiffs’ tort claims because Plaintiffeave failed to exhaust their administrat
remedies. Defendant Colvin contendsttithe United States has not waived
sovereign immunity with respect to misreggatation and interference with contract
relationship claims.

Plaintiffs contend that the United Staless waived its sovereign immunity with

respect to claims for declaratory and injunetrelief. Plaintiffs contend that the AR
waives sovereign immunity for declarat@myd injunctive relief with respect to all
Plaintiffs’ claims.

In reply, Defendant Cola contends that the A®s waiver of sovereigr
immunity does not apply because thkas not been final agency action.

“It is elementary that #nUnited States, as sovereign, is immune from suit
as it consents to be sued, and the terms obitsent to be sued amy court define ths
court’s jurisdiction to entertain the suft.waiver of sovereign immunity cannot |
implied but must be umglivocally expressed.United States v. Mitched45 U.S. 535

538 (1980). “A plaintiff suing in a fedal court must show in his pleading,

affirmatively and distinctly, the existencevatiatever is essential to federal jurisdictig
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and, if he does not do sogtlcourt, on having the defecalled to its attention or o
discovering the same, must dismiss theecasless the defect be corrected
amendment.’Fifty Assocs. v. Prudential Ins. Co. of A6 F.2d 1187, 1189 (9
Cir.1970). “[A] suit against [federal] employeiestheir official capacity is essential
a suit against the United Statesilbert v. DaGrossa756 F.2d 1455, 1458 (9th C
1985).

The FAC asserts jurisdicin under various federakgtites, including the APA
but does not allege that the United Staeswaived its sovereign immunity under &
of those statutes.

Section 702 of the APA provides, in pertinent part:

A person suffering Iegbal wrong becaudeagency action, or adversely

affected or aggrieved by agency aatwithin the meaning of a relevant

statute, is entitled to judicial review thereof. An action In a court of the

United States seeking relief other timoney damages and stating a claim

that a_n_algency or an officer or ployee thereof acted or failed to act in

an official capacity or under color l@igal authority shall not be dismissed

nor relief therein be denied on the ground that it is against the United

States or that the United States is an indispensable party.

5 U.S.C. § 702. Section 702 of the APA waives sovereign immunity for clain

equitable relief arising under the ConstitutioBee Presbyterian Church v. Unit

States 870 F.2d 518, 525-26 (1989) (“It would Bromolous—inexplicable in terms

of the structure of the APA, and in evident conflict with the plain language
legislative history of the amendment8@02—to read 8§ 702 as preserving sovers
immunity in claims for equitable relief amst government investigations alleged
violate First and Fourth Amendment rights$ge also Robinson v. Salaz885 F.
Supp. 2d 1002, 1027-28 (E.D. Cal. 2019nduding that the holding &fresbyterian
Churchwas limited to constitutional clainseeking equitable relief).

Section 704 of the APA provides:

A%_enc action made reviewable by statute and final agency action for

which there is no other adequate résnen a court are subject to judicial

review. A preliminary, procedural, oriermediate agency action or rulin

not directly reviewable is subject teview on the review of the fina

agency action. Except as otherwesgressly required by statute, agency

action otherwise final iinal for the_%l[r oses of this séction whether or
not there has been presented or dd n application for a declaratory
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order, for any form of reconsidei@n, or, unless thagency otherwise
requires by rule and provides that #ation meanwhile is inoperative, for
an appealto superior agency authority.
5U.S.C. § 704. “When ... revies/sought not pursuant to specific authorization ir
substantive statute, but only under the general review provisions of the AP
‘agency action’ in question muske ‘final agency action.”Lujan v. Nat’'| Wildlife
Fed'n, 497 U.S. 871, 882 (1990).
I. Monetary Relief
The Complaint fails to demonstrateaththe United States has waived
sovereign immunity with respect to anyRIkintiffs’ claims for monetary relief.
ii. APA Claims
Plaintiffs’ fourth claim for “Breach of Ethical Duties-Violation of Social Secu
Act” alleges that “Defendants have breaclktseir ethical duties toward claimants
violation of the Social Security Act aide Administrative Procedure[s] Act, 5 U.S,
8§ 706(2)(A).” (ECF No. 15 at 39). Plaifig’ ninth claim for violation of the APA
alleges that the “searchesnducted by defendants exceeg dluthority granted by th
Social Security Act, and thefiore violate 5 U.S.C. § 7061d. at 43. The FAC does n
identify provisions of a substantive statute that make this alleged wrong
“reviewable” or allege “final agency actidn5 U.S.C. § 704. Accordingly, Plaintiff
have failed to demonstrate that the Unitdtes has waived its sovereign immur
with respect to Plaintiffs’ fourth and ninth claims.
lii. Constitutional Claims
Plaintiffs have established that thnited States has waived its sovere
immunity with respect to Plaintiffs’ constitutional claims (first, second, third,
eighth claims), but only to the extetiey seek equitable relief. See Presbyteria
Church 870 F.2d at 525-26.
iv. Tort Claims
Plaintiffs’ fifth claim is for “Interference with Contractual Relationship @
Violation of the Attorney-Client Privilege.” (ECF No. 15 at 39). Plaintiffs’ sixth cl

-10 - 15cv0583-WQH-NLS

[a]
A, th

ts

ity
n
C.

e

doin
S
ity

ign
and

-

And

Aim




© 00 N O 0o B~ W N PP

N N RN NN DNNNDNDNRRR R R PR B R R
W N o oA W NP O © 0N O 00 W N B O

Is for “SSA’s Ultra Vires Misconduct - Bad Faith.Id. at 40. Plaintiffs’ seventh claif
is for “Intentional Infliction of Ema@ional Distress and Physical Abuséd. Plaintiffs

N

have failed to establish that the United &sdtas waived its sovereign immunity with

respect to Plaintiffs’ fifth, sixth, and seventh claims.
v. Conclusion
Plaintiffs’ fourth, fifth, sixth, seventtand ninth claims against Defendant Col
are dismissed without prejudice. Plaintiffs’ first, second, third, and e
claims against Defendant Colvin are dismibsghout prejudice to the extent they se
monetary relief.
D. Fourth Amendment (First Claim)

Vin
ghth
ek

Defendant Colvin contends that tHieged home visits are constitutional “knogck

and talk” interviews. (ECF No. 19-1 at 13).

Plaintiffs contend that the allegadterrogations by the SSA agents
unconstitutional searches and seizures. #igicontend that armed agents violal
their reasonable expectation of privacy biiag them questions about their “attorng
client privileged relationship.” (ECF No. 35a122). Plaintiffs contend that attorne
client communications cannot be obtalney the government without a warra
Plaintiffs contend that they did not consema search becausesthfiled affidavits in
2013 requesting that Defendants cease and desist from searching them. F
contend that they were coerced into answering because they were never adv
they did not need to answer questioning.

Plaintiffs also contend that the S3§ents’ alleged interrogations constitu
unreasonable seizures under the FourtreAaiment because the SSA agents fo
disclosure of attorney-client privileged materi@laintiffs assert that they believed th
had no choice but to answer the SSA Agequestions because they carried gt
Plaintiffs contend that the SSA agents’ g#d interrogations amounted to investigat
detentions.

The FAC alleges that “[D]efend#s contacted the plaintiféx-partewithout their
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attorney, either at their haor at any public place inim where plaintiffs happengd

to be at the time the SSA defendants vidibetr home, intimidated the plaintiffs under

color of authority and under color of fedélaw, mislead them and induced them to

change their prior written testimonies amdiign incorrect documents which provides

either erroneous or incriminating infortian which plaintiffs did not understand.”
(ECF No. 15 at 7). The FAC alleges thas thractice violated Plaintiffs’ reasonah

expectation of privacy and their attorney-client privilege vaasldone with knowledg

e

e

that Plaintiffs’ were represented by counsel and knowledge that the SSA had ¢

opportunity to cross-examine Plaintiffs whitrey appeared in earlier proceedingyg.

The FAC further alleges that “defemda SSA Armed Agents, SSA Agent Ni
and Agent-2 ordered all plaintiffs to open the doors of their homes to let them

<)
=

in an

respond to their questions.... Defendants wrongfully intimidated plaintiffs under colo

of federal law and misled plaintiffs tm disclosing attorney-client privileged

information.” 1d. at 26. “SSA agents misrepresshthat they had the authority

order them to answer questions incrimingtio them or their counsel without counse

presence.’ld. at 27. “Then defendants mislead [q@intiffs into recanting their prio
written testimonies, and intimidated some pi@swho fearfully denied that they ha
ever signed their 2013 affidavits,like Don Doan and Tommy Nguyen, cancelled t
benefit applications. Id. (emphasis in original).“Defendants also misused thg

authority to order plaintiffs to reveal tingirivate conversation with plaintiffs’ attorne

in violation of the attorney-client privilege.ld. at 28.
I. Plaintiff Thai
Plaintiff Thai alleges that “[tjwicén December 2013 and danuary 2014, tw
SSA Armed Agents bearing guns suddenly camntiee home of plaintiff, and identifie
themselves as police agents anacpeded to question Ms. Thaild. at 9. “Most of

—

0]

S

=

d
neir
Dir

y

124

|

d

the questions centered on whether she wily tesabled and whether she was required

to pay in advance for legalrs&ces to her attorney.ld. “The SSA Armed Agent
threatened her with dismissalher case if she refuseddaswer their questions|d.
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A May 29, 2014 affidavit by Plaintiff Thai iscorporated by reference in the FAC 3
attached as an exhibit.
The affidavit states that “some agents in police uniform with guns ... bang
the door of my home....” (ECF No. 15-10 at The affidavit statethat the SSA agent
threatened to deny Plaintiff Thai her beneafleam if she did not answer their questio
“which mainly concerned my relationshapth my attorney Alexandra Manbeckld.
“I was fearful of them because theyrgad guns and unexpectedly barged into
home without warning.”ld.
ii. Plaintiff Diep Nguyen
Plaintiff Nguyen alleges that on oba@ut February 9, 2015, “defendant S
dispatched SSA agent Nick LNU and another agent, SSA Agent-2, to her hor
proceeded to interrogate reyout her relationship with hattorney, and whether sl
actually signed her July 31, 2013 affidaastwell as the appointment of representa
Form SSA-1696 (ECF No. 15 at 13) (emphasisanginal). “SSA agents-defendar
proceeded to arrive without notice at Ime and violated her privacy without t
presence of her attorney, causing $®rere apprehension and feald. “SSA agent
Nick and Agent-2 called a Vietnamese intetpr by phone to speak with plaintiff a
to record the whole conversation in Viethamede."at 13-14.
iii. Plaintiff Nassiri

Plaintiff Nassiri alleges that “SSAoatinues to harassrhiby having personne

nd
edo
S

ns,

my

\)

of Social Security from # Aero Drive office calling him and threatening him wjith

suspension of benefits unless he answque$tions about hisipileged relationshif
with his attorney.” (ECF No. 15 at 18).

On or about January 19, 2015, S&dgent Nick LNU suddenly arrived to

his home with another Social Sefyremployee, SSA Agent-2. After
learning that he was not at home, they located him by phone at a San
Diego taxi company and ordered himmeet them at a near-by coffee
shop to question him about his atteyrclient relatlonshléo. “Mr. Nassiri
declined to answer their questiomglgoromptly contacted his attorney to
seek an injunction as this is teecond time that the illegal search’and
interrogation happened, in spitelo$ prior objections by affidavit.

-13 - 15cv0583-WQH-NLS
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iv. Plaintiff Ha
Plaintiff Ha alleges:

In late January 2015, spite of his request inis 2013 affidavits that he

not be searched and questioned about his attorney-client relationship ant
his lengthy testimony about suchredationship at the March 17, 2014
administrative hearing, SSA Agent Nick and SSA Agent-2 suddenly
arrived at his home and guestionewh lait length about his 2013 affidavits
and attempted to have him rechigt 2013 testimony, causing him severe
emotional distress, fear, paranoil,cd which has been reminiscient of
Communist persecution against him in Vietnam.

Id. at 21 (italics removed).
v. Plaintiff Huynh
Plaintiff Huynh alleges:

On or about January 26, 2015, in spite of his testimony in his 2013
affidavit that he desperately needbis attorney and that he not be
searched and questioned about higa#y-client relationship and in spite

of his lengthy testimony about such relationship at the July 22, 2014
administrative hearing, SSA Agelick LNU and SSA Agent-2 suddenly
arrived at his home and questioneh lait length about his 2013 affidavit,
his attorney-client relationship aattempted to have him recant his 2013
affidavit, causing him severe emotiddsstress. Under questioning, Duc
Eéjﬁ‘h ﬁ%nlc_IEe and stated that he dot remember any detail about his

affidavit.

Id. at 23 (italics removed).
vi. Plaintiff Doan

|-

Plaintiff Doan alleges that in early 20045 SA police agents carrying guns and

police badge[s] suddenly arrdet Don Doan’s home amdterrogated him about h

S

attorney-client relationship, causing himegt fear and apprehension reminiscent of

Communist persecution in Vietnamld. at 24.
vii. Plaintiff Tommy Nguyen
Plaintiff Tommy Nguyen alleges that in early 20045SA Armed Agents
carrying guns and police badge[s] suddemigved at Tommy Nguyen’s home a
interrogated him about his attorney-clieetationship, causing him great fear 3
apprehension reminscent of Communist persecution in Vietnaimat 25.

* Plaintiff Doan presumably means 2014.

* Plaintiff Tommy Nguyen presumably means 2014.
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viii. Analysis

“[A] Fourth Amendment search oocu when the government violates
subjective expectation of privacy thsbciety recognizes as reasonabl&yllo v.
United States533 U.S. 27, 33 (2001). “When thReurth Amendment was adopted,
now, to ‘search’ meant ‘[t]Jo look over trrough for the purpose of finding somethi
to explore; to exammby inspection; as, wearchthe house for a book; searchthe
wood for a thief.”Id. at 32 n.1 (2001) (emphasis in angl). “[W]hen the Governmer
doesengage in physical intrusion of a condtitnally protected area in order to obtg

information, that intrusion may constitugeviolation of the Fourth Amendment.

United States v. Jone$32 S. Ct. 945, 951 (2012) (emphasis in original). “Tres
alone does not qualify, but tleemust be conjoined with an attempt to find somethir
or to obtain information.’ld. at 951 n.5. “A trespass dmuses’ or ‘effects,’ or &atz

invasion of privacy, is not alone a searchesslit is done to obtainformation; and the

obtaining of information is not alone a sgaunless it is achieved by such a tres
or invasion of privacy.”ld.
As an initial matter, the Court doe®t accept conclusory and generali:

AN

pass
g

14

DASS

red

allegations as true. The Court does aotept as true Plaintiffs’ conclusory and

generalized allegations thaet&SA agents ordered all Plaintiffs to let them into t
homes, misled them into disclosing piege attorney-client information, ar
intimidated them into recanting their testiny. First, the Court is not required
accept as true conclusory allegation®ec@&d, Plaintiffs’ individualized allegatior

heir
d
to
1S

reveal that the generalized allegationsrad apply to some, or all, of the named

Plaintiffs. The Court will proceed to alyze Plaintiffs’ Fourth Amendment clain
based on Plaintiffs’ individualized allegations.
Plaintiffs may state a Fourth Amendnt claim by alleging that SSA ager

entered Plaintiffs’ homes without consent in order to improperly question tGens;.

Jones 132 S. Ct. at 951 (“[W]hen the Governmeéontsengage in physical intrusiq
of a constitutionally protected area in ortleiobtain information, that intrusion mg
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constitute a violation of the Fourth Amendm&nemphasis in original). Plaintiff The

has alleged that SSA agefiiarged” into her hom@&vithout warning,” questioned her
about her relationshipith her attorney, and threatertedieny Plaintiff Social Security

benefits if she did not answer their quest. By alleging that SSA agents “bargé
into her home “without warning,” PlaifitiThai has sufficiently alleged “physics

—.

d"

\)1*4

=

intrusion of a constitutionally protectedear” and, by alleging that the intrusion was

done to question Plaintiff Thai about helate®nship with her attorney, Plaintiff Th

has sufficiently alleged that the physical intrusion was done “to obtain information.

Al

Jones 132 S. Ct. at 951. The Court concludes that Plaintiff Thai has stated 4 clail

under the Fourth Amendment for an unreasonable search.

No other Plaintiff has alleged that the SSA Agents physically intruded into a

constitutionally protected areiee., trespassed into Plaintiffomes. These Plaintiffs
must therefore allege ‘leatzinvasion of privacy” carried out “to obtain information.

Id. at 951 n.5. Questionindpy itself and without coercion, does not implicate
Fourth Amendment Cf. Florida v. Bostick501 U.S. 429, 434 (1991) (“[A] seizu
does not occur simply becauspolice officer approaches andividual and asks a fe

the
re

v

guesitons.... The encounter will not trigg@urth Amendment scrutiny unless it loses

its consensual nature.”)

With respect to Plaintiffs Diep@uyen, Ha, Huynh, Doan, and Tommy Nguy
these Plaintiffs have alleged that they wassked questions abdbeir relationship with
their attorney, but they allege no facts sugiggshat they were @ced into answerin
guestions. Plaintiffs Diep Nguyen, Héilynh, Doan, and Tomnyfguyen have faile(
to allege that invasions of their privacy ity occurred, and therefore fail to stat
claim under the Fourth Amendment for unreasonable searches.

en,

==

D
QD

With respect to Plaintiff Nassiri, PlaifftNassiri alleges that he was threatened

with losing Social Security benefits if d&l not answer questioadout his relationshi

with his attorney, but that he refusedattsswer the SSA Agent’'s questions. Plaintiff

Nassiri has failed to allege that an inwesof privacy actually occurred, and theref
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fails to state a Fourth Amement unreasonable search claim.

The FAC does not contain individualizégctual allegations with respect
Plaintiffs Chau and Hoi Cuu Quan Nhan VNCH.

Plaintiff Thai has stated a chai under the Fourth Amendment for
unreasonable search against Defendanti@olRlaintiffs Diep Nguyen, Ha, Huynl
Doan, Tommy Nguyen, Nassiri, Chau, dhoi Cuu Quan Nhan VNCH have failed

an
1,

to

state claims under the Fourth Amendnfentinreasonable searches against Defendant

Colvin. Defendant Colvin’s motion to dismiss Plaintiffs’ first claim is denied
respect to Plaintiff Thai, but granted with respect to all other Plaiftiffs.

E. Due Process (Second Claim)

Defendant Colvin contends that Plainttifigve failed to allegthat they sufferet
a deprivation of “life, liberty, or propertyds a result of the athed interviews. (ECH
No. 19-1 at 14). Defendant Colvin contertidat Plaintiffs’ due process claim “tur
on resolution of Plaintiffs’ Fourth Amendmighegal search and seizure claim.” (E(
No. 39 at 10). Defendant Colvin contends that Plaintiffs’ claim must be brought
the Fourth Amendment, which specificafipverns the government’s actions in t
case, and not the “more generalizedior of substantive due process..ld. at 11
(citation and internal quotations omitted).

Plaintiffs contend that the SSA agents’ intimidation led them to cancel
applications for Social Security benefits, resulting in a denial of due process.

Plaintiffs’ due process claim alleges titsfendants violated their due proct
rights through “communications with and imegations of plaintiffs without couns

or representatives in determining plafistieligibility for benefits” and causing “some

> For the purposes of this motion to dissy the Court need not address whe
coercive questioning can constitute amreasonable search under the Fo
Amendment, and the parties have not briefed the issue.

® Plaintiffs contend in opposition that the SSA agents’ actions cons
unreasonable seizures. The Court does not address this contention because
do not assert an unreasonable seizure claim in the FR¢@ECF No. 15 at 36-3
(alleging that illegal searches, not an illegal seizures, occurred).

-17 - 15cv0583-WQH-NLS
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plaintiffs to withdraw from applying for befits, or to refrain from applying....” (EC
No. 15 at 37-38).

Assuming, without deciding, that this a cognizable due process violatipn,

Plaintiffs have failed to alfge sufficient facts in support of this alleged due pro

violation. The only Plaintiffs who havdeged any facts taupport the allegation that

Plaintiffs were interrogated in determining their eligibility for benefits are Plaintiff Thai

and Plaintiff Nassiri. Plaintiff Thai allegésat the SSA agents asked her “whether
was really disabled” and threatened her widmissal of her case if she did not ans

ver

their questionsld. at 9. Plaintiff Nassiri allegesahSSA agents threatened to suspend

his Social Security benefits if he did rnaswer their questions. However, neit
Plaintiff alleges that they withdrew Sockécurity benefit applications as a result

The only Plaintiffs who have allegetat they withdrew from applying fqr

benefits are Plaintiffs Tommy Nguyen andddo However, neither Plaintiff alleg
facts to show that they were interroghtéen determining plaintiffs’ eligibility for
benefits....” Id. 37.

Plaintiffs’ due process claim againSefendant Colvin is dismissed without

prejudice.

F. Equal Protection (Third Claim)

Defendant Colvin contends that rational basis review applies to Plaintiffs’
protection claim. Defendant Colvin contis that Defendants tha rational basis fg

her

D
(7))

equa

=

treating Plaintiffs differently because they submitted affidavits in the Prior Actign.

Plaintiffs contend that Defendants hdirgentionally, irrationally and illegally
singled out Plaintiffs and putative class men#in a bad faithteempt to deprive ther
of constitutional and other rights, in retaliation for their filing a prior class a

=)

ction

against Defendant Colvin, and in order discourage them from seeking legal

representation or filing for benefits.” (ECF No. 35-1 at 31).
“[U]nless a classification waants some form of heightened review becau
jeopardizes exercise of a fundamental rmyhtategorizes on the basis of an inhere
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suspect characteristic, the Equal Protecticau€# requires only that the classificat
rationally further a legitirate state interest."Nordlinger v. Hahn 505 U.S. 1, 1(
(1992). Under the rational basis test, “assification must be upheld against ed
protection challenge if there is any readupaconceivable state of facts that col
provide a rational basier the classification.Heller v. Doe by Dgéb09 U.S. 312, 32
(1993) (citation and internal quotations omitted).

In this case, Plaintiffs do not contendthheightened reviewpplies, and th
FAC itself demonstrates a raial basis for Defendantdieged interviews. The FA(
alleges that the interviews were in respasBlaintiffs’ filing affidavits in the Priol

Action, and the FAC alleges ththie interviews were direetl toward these affidavits.

SeeECF No. 15 at 13 (alleging that SSA Agéhtk and SSA Agent 2 asked Plaint
Diep Nguyen about her relatidmp with her attorney arivhether she actually signe
her July 31, 2013 affidavas well as the appointment mdpresentative Form SS/
1696") (emphasis in original). Plaintiffequal protection claim against Defend:
Colvin is dismissed without prejudice.

G. First Amendment (Eighth Claim)

Defendant Colvin contends that once dasory allegations are set aside,
FAC fails to allegeonduct that would chill “a personofdinary firmness” from futurs
First Amendment activities. (ECF No. 1%116). Defendant Colvin contends tl
there is nothing unconstitutional about S&@ents confirminghe authenticity of
affidavits filed by Social Security applicant®efendant Colvinantends that the FA(
fails to allege facts toh®w that “widespread searches” or “compelled disclosut
privileged communications” took place. GE No. 39 at 13) (internal quotatio
omitted).

on

A —

ual
ild

OJ

1%

the

U

nat

b~
-

e of

Plaintiffs contend that they have allegkdt Defendants have violated their First

Amendment rights to “pviate association, legal repretaion, access to the courts g

_ " In concluding that the FAC allegesrational basis for treating Plaintif
differently than other Social Securiggpplicants, the Court expresses no opinior|
whether Defendants allegezthniques were constitutionalbyoper in other respect
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free speech.” (ECF No. 35-1 at 33). BRtdis contend that investigative ali
surveillance activities can infringe on First Andment rights. Plaintiffs contend th
Defendants’ investigatoryethniques have intimidated Plaintiffs into reveal
privileged communications or changing thprior testimony, which “allow[s] thg
government to gain an unfair advantagginst plaintiffs during ongoing litigation
Id. at 33-34. Plaintiffs contend that Defendants’ intrusions violate Plain
associational privacy rights to associate withir attorney. Plaintiffs contend th
Defendants’ intrusions violate Plaintiffisght to access the courts by “discourag]i
plaintiffs from filing complaints against Defendanid. at 35.
Plaintiffs’ First Amendment claim alleges:

Defendants illegal searchashich began in 2013 and continue
unabated in 2015, weretantionally designed to intimidate the plaintiffs
and prevent them from seeking legapresentation and thus infringe the
plaintiffs’ First Amendment assodianal privacy and free speech rights,
and substantially impair those righty spreading fear and terror upon the
communlt¥ of Viethamese refugees, thus discouraging numerous class
members from contacting plaintiffs’ attorney to apply for benefits.

~ The extensive SSA searclogram that began in 2014 and is ongoing
violates the plaintiffs’ expectatioof privacy and confidentiality and has
a chilling effect upon class membearfio would otherwise contact the
Association and the plaintiffs’ attorney to seek legal assistance with
applying for benefits, and who hawefrained from such contact out of
fear ‘and terror of being subject to searches and interrogations.
(ECF No. 15 at 41-42).
“To establish a First Ammlment retaliation claim ..., a plaintiff must show t
(1) he was engaged in a constitutionallgtpcted activity, (2) the defendant’s actig
would chill a person of ordinary firmness from continuing to engage in the prof

activity and (3) the protected activity was a substantial or motivating factor

defendant’s conduct.Pinard v. Clatskanie Sch. Dist. 6867 F.3d 755, 770 (9th Cir.

2006).

Plaintiffs Thai, Nassiri, Diep Ngwn, Ha, Huynh, Doan, and Tommy Nguy
have alleged that after filg affidavits in 2013 in th@rior Action, SSA agents hay
appeared at their homesx parte(or, in the case of Plaintiff Nassiri, ordering him
appear at a coffee shop) and asked them qusstibout their affidavits, in an effort

- 20 - 15cv0583-WQH-NLS

at
Ing

\V

tiffs’
at
ng]

hat
NS
ectel
n the

=

en

~

e
to




© 00 N O 0o B~ W N PP

N N RN NN DNNNDNDNRRR R R PR B R R
W N o oA W NP O © 0N O 00 W N B O

intimidate them. By alleging that they prded affidavits in the Prior Action in whig
they were plaintiffs, Plaintiffs have afjed protected activity. By alleging that S
agents interrogated Plaintifex parteabout those affidavit$?laintiffs have alleget
conduct motivated by the protected activity. Whether the SSA agents’ methods
“chill a person of ordinary fmness from continuing” to prosecute a lawsuit agains
SSA is a question of fact not properly resolved on a motion to disfaiesrd, 467

h
BA
)l
wou
t the

F.3d at 770see also, e.gBell v. Johnson308 F.3d 594, 603 (6th Cir. 2002) (holding

that whether “an alleged réttory action poses a sufficient deterrent threat tg
actionable will not be amenable to resolution as a matter of law ... unless the ¢
retaliatory action is truly ‘inconsequential’™).

Plaintiffs Chau and Hoi Cuu Quan &iin VNCH have not alleged any fa¢

plausibly showing that their First Ameneént rights were violated by any Defend3

Defendant Colvin’s motion to dismiss Ritffs Thai, Nassiri, Diep Nguyen, H;
Huynh, Doan, and Tommy Nguyen’s First Andment claim is denied. Defends
Colvin’s motion to dismiss Plaintiffs Glu and Hoi Cuu Quan Nhan VNCH’s Fi
Amendment claim is granted.

IV. Motion to Amend Complaint (ECF No. 35)

Plaintiffs request leave to amend tam&a“state agents who might have bg

involved with federal agents conducting the illegal searches” and add “Section 1

causes of action.” (ECF No. 35 at 1-2).
Defendant Colvin opposes leave to amend on the ground that Plaintiffs

failed to file a proposed amended compiam compliance withthe Local Rules|

Defendant Colvin also contends that ameednof Plaintiffs’ ultra vires claim woul

) be

[aimi

ts

nt.

_}U

ANt

St

Pen
983

5 hav

be futile. Defendant Colvircontends that amendment is premature in light of

Defendant Colvin’s pending motion to dismiss.

Plaintiffs attach a proposed second aded complaint in reply and contend t
their failure to attach it to the motiavas “harmless.” (ECF No. 42 at 2).

Local Rule 15.1.b provides:

-21- 15cv0583-WQH-NLS

nat




© 00 N O 0o B~ W N PP

N N RN NN DNNNDNDNRRR R R PR B R R
W N o oA W NP O © 0N O 00 W N B O

Any motion to amend a(j)leading min&t accompanied by: (1) a copy of
the proposed amended pleading, and (2) a version of the proposed
amended pleading that shows ---- throu%h redllnlr(ljg, underlining,
strikeouts, or other similarlyffective typographic methods--- how the
proposed amended pleading differsnir the operative pleading. If the
c?uragrants the motion, the movingtyanust file and serve the amended
pleading.

S.D. Cal. Civ. L.R. 15.1.b. Because thetMn to Amend Complaint did not attach
proposed second amended complaint, Defenh@alvin was unable to evaluate t
proposed second amended complaint in its opposition.

Plaintiffs’ Motion to Amend Complaint is denied without prejudice.
V. Conclusion

IT IS HEREBY ORDERED that the Matn to Dismiss First Amended Cla

Action Complaint (ECF No. 19) is GRANTEID part and DENIED in part. The

motion to dismiss is denied with respecPlaintiffs Thai, Nassiri, Diep Nguyen, H
Huynh, Doan, and Tommy Nguyen’s First Amendment claim and Plaintiff T
Fourth Amendment unreasonable search clahother claims asserted in the FA
against Defendant Colvin are dismissed without prejudice.

ITIS FURTHER ORDERED that the Mot to Amend Complaint (ECF No. 3
is DENIED without prejudice.

DATED: August 31, 2015

G idian 2. A
WILLIAM Q. HAYES
United States District Judge
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