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Inc. et al v. Fuging Sanxing Crafts Co. Ltd. et al

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

CIRAFTY PRODUCTIONS, INC.et
al.,

Plaintiffs,

V.

FUQING SANXING CRAFTS CO.
LTD., et al,

Defendants.

Plaintiffs Crafty Productions, Inc(*CPI") and Crafty Productions, LLC
(“CPL") commenced this action agains)wumerous defendants arising fr

allegations of copyright infringement of CPI's original craéisigns and products.

Case No. 15-cv-719-BAS(JLB)
ORDER GRANTING
DEFENDANTS’ MOTION TO
DISMISS

[ECF No. 90]

Dq

c. 214

DM

CPIl and CPL (collectively'Crafty”) amended its complaint once with the operative

complaint being the First Amended Cdaipt (“FAC”). Defendants The Michaels

Companies, Inc. and Michaels Stores, Inc. (collectively, “Michaels”), and Hobby

Lobby Stores, Inc. (“Hobby Lobby”) now jointiyove to dismiss pursuant to Federal
Rules of Civil Procedure 12(b)(6) and 12(e). Plaintiffs oppose.

The Court finds this motion suitable fdetermination on the papers submit

and without oral argumengeeCiv. L.R. 7.1(d)(1). Fothe following reasons, th

CourtGRANTS Defendants’ motion to dismiss.
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l. BACKGROUND

CPI claims to be “a creaevieader and trend-settertime crafts industry, ar
has created many original product cortsegnd designs, including many creat
decorative wood product$.{FAC ¥ 22.) Its annual U.S. sales in 2009 toppe
million, but by 2014, its annli®.S. sales had fallen to dibely $2 million, with mucl
smaller profit margins because of the price competition resulting from intell
property infringement and ‘factory direct’ sales from Chin&d” { 23.)

Sometime in 1995, CPI hired Ms. Falyeats a sales representative. (FA
24.) After providing samples of CPI'sqifucts for a manufacturing cost estim
CPI began using a Chinese manufactureneshby Kevin Xiao and/or Mr. Zhu fq
cost-saving purposedd()

Between 2002 and 2012, CPI sent Ms. Fgit@lmost all of its products ar
designs (approximately 10,000 or more) tave samples madand priced by
manufacturers in Asia.” (FAC | 25.) Plaifgi allege that CPI later learned N
Faherty was “acting as a ‘middle man'tveen CPI and facteas owned (at lea
partially) by Zhu[.]” (d.) But in 2012, Mr. Zhu allegedly informed CPI that |
Faherty “no longer worked withim and had left his org&ation and started anoth
company.” (d.)

CPI later became aware of unauthorizednging replicas of its product lin
produced by Zhejiang Hongye Art & Crdfio., Ltd. (“Hongye”) in China bein
shipped to Michaels and Plaid. (FAC 112&) According to Plaintiffs, “[m]any ¢
the products were exact or substantially Enmeplicas of CPI's original designs g
products,” but it “had never heard obkRgye, and it was not one of CPI's pas
then-current manufacturersld()

In 2010, Ms. Faherty later arranged sitio the Hongye factory and Mr. Zht
Fuzhou factory in China. (FAC 1 28-2€PI was only permitted to see Hongy

1 CPI's founder, owner, and president is RaMeello; CPI is a majaty owner of CPL.
(FAC 1 4)
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showroom rather than any manufacturaagivity, where “there was an entire layput

of many of CPI's original designs amuoducts” with no appant “effort by the

manufacturer to disguise the fact thiwey were producing unauthorized CPI

products.” (d.) In contrast, CPI toured the Fau factory, and though the showro

had CPI products as well, “[tlhe Hongye factory shmawn . . . had significantly

more of CPI's products in their factory[.]Id. § 29.) While at the Fuzhou facto

CPI also noticed a “frame that was subs#&dly similar to one ofCPI's designs” with
“Plaid” branding; Plaid allegedly suppdieproducts to Walmart, Hobby Lobby,
Michaels, and othersld. { 30.) After noting the Pldireference, Ms. Faheity

allegedly stated, “In the past we have weatkvith some of your competitors, but
are in partnership with you ange will produce only for you.” Ifl.) Plaintiffs

speculate that “Faherty and Zhu hadaced out all of €I's products bein

om

[y,

we

S

manufactured for competitors for purposes efitsit, but accidentally left one frame

behind.” (d.)

Plaintiffs allege that “for many yearnSaherty and Zhu havgeen enabling the

manufacture in China of products that dmeock offs’ or substatially similar to

CPI's original designs and products, for saePlaid and others for ultimate retail

sale in the United States and elbere.” (FAC { 33.) Around May 2012, CPI

reminded Ms. Faherty “that she was not au#teal to manufacture or sell any original

CPI designs or products to anyone but CPI or its custom&dsY 85.) “In response,

Faherty stated that as long as she andvdme partners, they would not sell to CRI's

competitors.” (d.) Plaintiffs allege that Ms. Faltg, Mr. Zhu, and Mr. Xiao als
“signed a non-disclosure agment concerning CPI’'s proprietary and/or confide
information.” (d.)

Despite its inquiries and investigation, Rl&fs allege that infringement of |
intellectual property continued. (FAC B-37, 44-65.) The perceived negal
impact of the infringement on CPI's business prompted it to pursue potential
of the company in China, starting with Mr. Zhid.(f 37.)

—-3- 15cv719
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In October 2012, CPI, Ms. Faherty, MZhu, and Mr. Xiao entered in
preliminary negotiations for the sale of CPI. (FAC 1 38.) Mr. 2hentually made

written offer to purchase CPI for $2 million, the ultimately backed out of his offer.

(Id. 7 39.)

to

a

By early 2014, CPI reachedseries of agreements with Mr. Zhu, including a

February 11, 2014 Contriban Agreement whereby Mr. Zhu's company, Fuging

Sanxing Crafts Co. Ltd. (“Fuqing”), “agreéal purchase a 33% ow&rship interest i

n

CPL.” (FAC 1 40.) Plaintiffs allege that Fuging agreed to: (1) contribute $100,000 to
CPL before December 1, 201dnd (2) “provide a quarterly sales report to GPL,

listing all sales of products solthder the non-exclusive license[.Jd() Plaintiffs
also allege that under the Consultingrégment, Fuqing v&arequired to pay “
consulting fee of $100,000.00 . . . commagwon March 1, 2015, and on the 1st
of each year thereafter.1d() However, according to Plaintiffs, none of th
obligations have been meg&de id)

Later that same year, on NovembeR@614, Ms. Faherty met with Ms. Me

to allegedly express that “she thoughtlleéhought she did things that she never

did, such as the Hongye factory.” (FAC {MI2.response, Plaintiffs allege that Ms.

Mello reminded Ms. Faherty that
(a) competitors had tons gfroducts that were “knock
offs” or substantially similato CPI's original designs and
products, (b) Faherty had accésall of CPI's artwork to
take to China as a “middiman” to have samples made,
(c) CPI had paid close to $080,000.00 to factories that
Faherty was associated with over the years.

(Id.) Plaintiffs opine that “[t]he only wathe Hongye factory could have gotten CPI's

products was if a retail buyer Faherty or someonesel brought CPI's designs
the Hongye factory.” (FAC | 43.) It su=gts that buyers and Ms. Faherty
provided the designs because (1) Ms. Faladitgedly “stated pragusly that buyer

to
had

92)

often give samples to the factories, and#gtory representatives come to the U.$. to

buy products and bring them back to Chiaagd (2) “[tlhere wee CPI items in th
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Hongye factory . . . that were never saldd had only beengn to Faherty an
buyers, which means those products couly tialve reached Chanvia Faherty o
one of the retail buyers in the U.SId )

On April 1, 2015, Plaintis commenced this acticagainst Fuqging, Mr. Zhl
Ms. Faherty, MRF Associates, Inc., amgimerous retailers, including Michaels @
Hobby Lobby. Plaintiffs amended the comptaimce as a matter of course with

operative complaint being the FAC. In the EAPlaintiffs assert eights claims f

d

r

U,
and
the

DI

(1) Copyright Infringement; (2) False Bignation of Origin; (3) False Designation

of Origin—California law; (4) Intentional Interference with Prospective Econ
Advantage; (5) Unfair Competition und@alifornia Business & Professions Cod
17200; (6) Breach of Contract against Fggi(7) Breach of Contract against |
Zhu and Ms. Faherty; and)(8raud against Fuqging, MZhu, MRF Associates, at]
Ms. Faherty.

Defendants now jointly move to disssi pursuant to Federal Rules of C
Procedure 12(b)(6) and 12(e). Plaintiffs oppose.

Il LEGAL STANDARD

A motion to dismiss pursuant to Rule b6) of the Federal Rules of Ciy

Procedure tests the legal sufficiency of theerak asserted in tremplaint. Fed. R.

Civ. P. 12(b)(6)Navarro v. Block250 F.3d 729, 731 (9th Cir. 2001). The court n
accept all factual allegations pleaded incbmplaint as true and must construe t
and draw all reasonable inferences fitiem in favor of the nonmoving par@abhill
v. Liberty Mutual Ins. C.80 F.3d 336, 337-38 (9th Cir. 1996). To avoid a |
12(b)(6) dismissal, a complaint need not contain detailed factual allegations,
it must plead “enough facts state a claim to relief the plausible on its faceBell
Atl. Corp. v. Twombly550 U.S. 544, 570 (2007). Aailn has “facial plausibility
when the plaintiff pleads factual contenatlallows the court to draw the reasong

inference that the defendantlieble for the misconduct alleged&shcroft v. Igbal
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556 U.S. 662, 678 (2009) (citingvombly 550 U.S. at 556). “Where a complaint
pleads facts that are ‘meradgnsistent with’ a defendastliability, it stops short gf
the line between possibility and plausilyiof ‘entitiement to relief.””Igbal, 556 U.S
at 678 (quoting'wombly 550 U.S. at 557).

“[A] plaintiff's obligation to provide the ‘groundsof his ‘entitle[ment] tg
relief’ requires more than lalseand conclusions, and a formulaic recitation of| the
elements of a cause of action will not ddwombly 550 U.S. at 555 (quoting
Papasan v. Allain478 U.S. 265, 286 (1986)) (alteratimnoriginal). A court need
not accept “legal conclusions” as trlgbal, 556 U.S. at 678. Despite the defergnce
the court must pay to the plaintiff's allegats, it is not proper for the court to assume
that “the [plaintiff] can provéacts that [he or she] hast alleged or that defendants
have violated the . . . laws in w&that have not been alleged&sociated Gen.
Contractors of Cal., Inc. \Cal. State Council of Carpenterd59 U.S. 519, 526
(1983).

Generally, courts may not consider mmetieoutside the complaint when ruling
on a motion to dismis$dal Roach Studios, Inc. Richard Feiner & Cq.896 F.2q
1542, 1555 n.19 (9th Cir. 1990). Howevdocuments specifically identified in the
complaint whose authenticity is not questd by parties may also be considered.
Fecht v. Price Cq.70 F.3d 1078, 1080 n.1 (9th Cir. 1998uperseded by statutes|on
other grounds). Moreover,ahcourt may consider thellftext of those documents,
even when the complaint quotes only selected portimhdt may also consider
material properly subject to judicial mo¢ without converting the motion into one
for summary judgmenBarron v. Reich13 F.3d 1370, 1377 (9th Cir. 1994).

As a general rule, a court freely graigave to amend a complaint that has
been dismissed. Fed. R. Civ. P. 15(a)wdwer, leave to amend may be denied when
d
pleading could not possibly cure the deficien@&chreiber Distrib. Co. v. Serv-Well
Furniture Co, 806 F.2d 1393, 1401 (9th Cir. 1986).

(D

“the court determines that the allegation of other famtsistent with the challengy

-6 - 15cv719
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lll. DISCUSSION

Defendants challenge not only the su#fiaty of each clan asserted und
Rule 12(b)(6), but also the entire maplaint as being a “shotgun pleadin
Throughout their motion, Defendants contend that the lengthy complaint f
adequately provide fair nae of the claims assertedaagst them, emphasizing t
volume of factual allegatiorthat lack specificity.

Setting aside the “shotgun pleading” argent, the Court addresses each ¢

asserted against Defendants below.

A.  Copyright Infringement

Under the Copyright Act,rfo civil action for infringement of the copyright
any United States work shall be instituted until preregistration or registration
copyright claim has been maateaccordance with thistle.” 17 U.S.C. § 411(a). |

other words, “[a] federal copyright claimust include a showing of preregistrat

or registration of the copyrightJ & J Sports Prods., Inc. v. KigtNo. C 10-05512
Sl, 2011 WL 3418394, at *1 (N.D. Cal. Aug.2011). “The Ninth Circuit effectively

Br
g.
nils to
he

aim

n
of the

on

treats the § 411 registration requiremena@aslement of a copyright infringement

claim.” Id. (citing Cosmetic Ideas, Inc. VAC/Interactive Corp.606 F.3d 612, 618

(9th Cir. 2010).

“‘Registration” is defined as “a registian of a claim in the original or th

renewed and extended teraf copyright.” 17 U.S.C8 101. “[T]he owner of

copyright or of any exclusive right in the work may obtain registration o
copyright claim by delivering to the CopyrigBffice the deposit . . . together w
the application and fee[.]d. § 408(a). The Ninth Circuit lsanterpreted this to mej

that “receipt by the Copyright Office o complete application satisfies {

registration requirement ofgl1(a),” explaining that thigterpretation “ensures tl
broad copyright protection that the 19[@opyright] Act providel[,]” and “fully
accomplishes the central purpose of registratiGosmetic 1degs06 F.3d at 621

-7 - 15cv719
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That said, “an assigneéhw holds an accrued clainrfoopyright infringement

but who has no legal &eneficial interest in the copght itself” cannot institute
action for infringementSilvers v. Sony Pictures Entm’t, Ind02 F.3d 881, 883 (9
Cir. 2005). “To be entitled to sufor copyright infringement, the plaintiff must be
‘legal or beneficial owner of an exclus right under a copyright[,]” where Secti
2016, in turn, defines “exclusive rightd.; see alsdl7 U.S.C. 88 106 (enumerati
six “exclusive rights”), 501(b) (establisig who is legally authorized to sue

copyright infringement). But “[t]he right teue for an accrued claim for infringem
IS not an exclusive right under 8§ 10&ilvers 402 F.3d at 884. “kclusive rights i
a copyright may be trarefred and owned parately, but § 201(d) creates

exclusive rights other than those listed in § 106, nor does it create an excepti

501(b).”1d. at 885.

Here, Defendants argue that the owokthe copyrights—CPL—did not fil
for or obtain registration of the allegedrks. By operation of the Contributig
Agreement (FAC Ex. N), exetad on or about March 1, 2014 between CPL,
and Fuging, CPI contributedd]ll assets and lialities” to CPL, butthe contributior
was subject to the provision that CPI “wilserve and maintaiall of its rights tg
pursue IP infringement claims against dhiparties and such rights will not
transferred or contributed to [CPI](Contribution Agreement § 1.2, EX. A
Consequently, the Contribution Agreement aades that CPL is indeed the owne
the exclusive copyrights at issue. Andther the allegations in the FAC nor §
evidence submitted suggests that CPL regest any copyrights at issue in {
action.

At least one allegation in the FAC cbafs with the Contibution Agreement’

ownership arrangement. Plaintiffs allethat “CPI [and not CPL] owns all of tk

copyrights, trademark rights and other lleetual property rights asserted herei

and has registered and/or applied tostgiall such rights permitting registration.

(FAC ¢ 5.) Though courts generally are obleghto accept as true all well pleac
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facts alleged in the complaint in decidia Rule 12(b)(6) nimn, the Court ma

y

deviate from that principle when the allegais contradict documents attached tq the

complaint or incorporated by referenéievel v. ESPN393 F.3d 1068, 1076 (9th

Cir. 2005);Lazy Y Ranch Ltd. v. Behresgl6 F.3d 580, 588 (9th Cir. 2008). Becq
the Contribution Agreement was attachedthe FAC and there is no disp
regarding its authenticity, the Court imporates the Contribution Agreement

reference. Thus, the Court doeot accept the allegatioratiCPI is the owner of th

use
te

by
e

copyrights at issue because that un@@ding conflicts with the unambigugus

language in the Contribution Agreement indicating that CPL is the owner
copyrights.
Finally, Plaintiffs argue that “obviously the asserted infringing acts

Defendants occurring befoMarch 1, 2014 remain outsiday of the agreemen

particularly the un-asserted Operatingrégment mentioning possible arbitration.

(Pls.” Opp’'n 5:19-21;see alsoFAC Ex. U.) Foremost, Plaintiffs present t
argument in one sentence without anypgarpng legal authority. More importantl

the significance of the March 1, 2014 execntdate is overstade Section 501(1

states that “[t]he legal or beneficial ner of an exclusive right under copyright

entitled . . . to institute an action fonya infringement of that particular rig
committed while he or she is the owneritdf 17 U.S.C. § 501(b). In other worg
only the current owner of the copyrightay commence an action for copyri
infringementSee idOn April 1, 2015, the date wheinis action began, CPL was t
owner of the copyrights at issue, and ashsCPL is the party required to compl
the necessary procedutfes bringing suit.Seel7 U.S.C. 88 205(a), 501(Hilvers
402 F.3d at 885 (“[W]hen a copyright interésttransferred it must be recorded
protect copyright holder’s right to bring an infringement suisBe alsoH.R. Rep
No. 94-1476, at 129 (1976)eprinted in 1976 U.S.C.C.A.N. 5659, 5744 (“T
provisions of subsection (d)[] requir[e] recatibn of transfers as a prerequisite

the institution of an infringement suit[.]").

-9 - 15cv719
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Because Plaintiffs fail to demonstrate that the owner of the copyrights at
iIssue—CPL—registered the copyrights witte Copyright Office before initiating
this infringement action, the claidor copyright infringement is barrecbeel7
U.S.C. 88 205(a), 501 (bgilvers 402 F.3d at 884-85.

B. Trade Dress Infringement

“Trade dress refers genéyato the total image, design, and appearance| of a
product and ‘may include features such as size, shape, color, color combinations
texture or graphics.’Clicks Billiards, Inc.v. Sixshooters, Inc251 F.3d 1252, 1257
(9th Cir. 2001) (quotingnt’l Jensen, Inc. v. Metrosound U.S.A., IntF.3d 819, 82p
(9th Cir. 1993)). To sustain a claim foade dress infringement, a plaintiff mpst
prove: (1) that its claimed dress is non-fumal; (2) that its claimed dress serves a
source-identifying role either because itimherently distinctive or has acquined

secondary meaning; and (3) that thdeddant’'s product or service creates a

U)

likelihood of consumer confusiond. (citing Disc Golf Ass’'n, Inc. v. Champion
Discs, Inc, 158 F.3d 1002, 1005 (9th Cir. 1998uddruckers, Inc. v. Doc’s B.R.
Others, Inc. 826 F.2d 837, 841 (9th Cir. 1987)).

Plaintiffs allege that “[b]Jecause difie popularity and success of Plaintiffs

designs and products, the afumctional aspects of Plaintiffs’ original designs and
products has [sic] become distinctive; tisathe appearance including ‘look and feel’
of Plaintiffs’ original designs indicates tmnsumers that the source and origin of

these products is Plaintiffs, not competitorothers.” (FAC § 72.) Also attached to

2 Plaintiffs’ second and third claims are titledalBe Designation of @in,” but they treat
the claim as one for trade-dress infringeme®ee, e.g.FAC 18 n.4.)The two claims are distingt,
requiring plaintiffs to prove different elemen&ee Clicks Billiards, lon v. Sixshooters, Inc251
F.3d 1252, 1258 (9th Cir. 2001) (enerating three elements needed to prove trade-dress
infringement);Summit Tech., Inc. v. High#& Med. Instruments, C&®33 F. Supp. 918, 928 (C.D.
Cal. 1996) (enumerating five elemts needed to prove claimrftalse designation of origir).
Because the parties proceed with the understanthiaigthe claim asserted is for trade-dress
infringement, this Court will do the same.

—-10 - 15cv719
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the FAC are exhibits that include photaghic comparisons of what Plainti
contend show trade-dress infringement. (FRT3.) Plaintiffs also allege that all
the defendants’ conduct occurred in inteiesteommerce, causehmages, and w
committed willfully and maliciously. (FAC 11 74-78.) But none of these allegg
provide facts sufficient to sustain a claim for trade-dress infringement. Rathe
are all conclusory allegations consistingamimulaic recitations of the elements t
hold little weight in determining the suffency of the claim under Rule 12(b)(
See Twomb|y550 U.S. at 555see also Igbal556 U.S. at 678 (“[[he tenet that

ffs
of
aS
tions
r, they
nat
5).

=l

court must accept as true all of the allegyadicontained in a complaint is inapplicable

to legal conclusions.”).

Plaintiffs’ claim titled “False Designatioof Origin—California Law” is evel
more devoid of specific facts, but maraportantly, it runs afoul of Rule 8(a)
requirement that plaintiffs plead each claim with sufficient specificity to “givé
defendant fair notice of vét the . . . claim is and the grounds upon which it re
See Twombly550 U.S. at 555. Under the titl&alse Designation of Origin
Plaintiffs assert that “each Defendans hvéolated Plaintiffs’ rights under Californ
law, including under CalBus. & Prof. Code § 14206t seq.(California’s Mode
State Trademark Law), 8 17500, and urtdercommon law protections against tr
dress infringement, dilutioand palming off. (FAC § 80.) With little to no fag
Plaintiffs present potential claims for faldesignation, tradentainfringement, fals
advertising, trade-dress infringente dilution, and palming off. See id)
Consequently, in addition to the inadequatyhe factual allegations, the confus
surrounding the hodgepodge claim Plaintiffave titled “FalseDesignation o
Origin—California Law” also fails to giv®efendants fair notice of what the clg
exactly is.See Twomb|y650 U.S. at 555.

As a result of the scant factual allegat and the uncertainty of the clai

asserted, both of Plaintiffs’ federal a@lifornia false-designation / trade-dre

infringement claims are insuffiently pled under Rule 12(b)(6%eeFed. R. Civ. P

—-11 - 15cv719
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8(a) & 12(b)(6);Twombly 550 U.S. at 555.

C. Intentional Interference with Prospective Business Advantage

Under California law, the elementfor intentional iterference with
prospective business advantage arg: gt economic relainship between the
plaintiff and some third party, with theqiyability of future eonomic benefit to the
plaintiff; (2) the defendant’s knowledge tife relationship; (3) intentional acts |on
the part of the defendant designed to disthe relationship; (4) actual disruption| of
the relationship; and (5) esomic harm to the plaintiff proximately caused by|the
acts of the defendarKorea Supply Co. v. Lockheed Martin Co20 Cal. 4th 1134,
1153 (Cal. 2003). “[T]o satisfy the intent requirement of this tort, it is sufficignt to
plead that the defendant knew that the interfee was certain or substantially certain

to occur as a result of its actiond.

Once again, Plaintiffs assert conclusatiegations consisting of formulgic
recitations of the elements that hold littleigle in determining the sufficiency of the
claim under Rule 12(b)(65ee Twomb|y550 U.S. at 555ee also Igbal556 U.S
at 678 (“[T]he tenet that a court must accaptrue all of the allegations contained
in a complaint is inapplicable to legalmusions.”). Plaintiffs fail to provide any
specific facts that satisfy the elementsanf intentional-intderence claim. Fqr
example, Plaintiffs fail to identify a spedfrelationship with some third party, |et
alone Defendants’ knowdige of the relationship. Similg, there are defects with
respect to each elemefiee Korea Supplg9 Cal. 4th at 1153.

Plaintiffs’ intentional-inteference claim in its currg form also fails to
provide Defendants fair notice ofehgrounds upon which the claim res&ee
Twombly 550 U.S. at 555. With respect todfiaels and Hobby Lobby specifically,
it is unclear what conduct on their paerves as the basis for this clalbee idThe
allegation that Plaintiffs emphasize—tHatich Defendant has sourced infringing

products by ‘going factory direct”—dodstle to provide fair notice to Defendants

-12 - 15cv719
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regarding any suspectadongful interference.SeePls.” Opp’'n 6:20-7:13 (citin
FAC 1 86).)

Accordingly, the absence of essentia@tfanecessary to sustain the intentio

interference claim leads th@Sourt to conclude that thdaim is inadequately pled.

SeeFed. R. Civ. P. 8(a) & 12(b)(b).

D.  Unfair Competition

California’s unfair competition law prabits and provides civil remedies f{
unfair competition, which it defines as “any unlawful, unfair or fraudulent bus
act or practice and unfair, deceptiwetrue or misleading advertisingkwikset
Corp. v. Superior Courb1 Cal. 4th 310, 322 (201-9yoting Cal. Bus. & Prof. Cod
§ 17200). “Because the statute is writterthe disjunctive, it is violated wherg
defendant’s act or practids (1) unlawful, (2) unfair, (3) fraudulent, or (4)
violation of section 17500 (fals® misleading advertisements)L.bzano v. AT &
Wireless Servs., Inc504 F.3d 718, 731 (9th Cir. 2007).

Aside from the paragraph incorporatibyg reference all legations in the

FAC, Plaintiffs assert in three paragrammnprised of conclusory allegations t
“each Defendant has employed unlawéuld unfair business practices” injuri
Plaintiffs. (SeeFAC 11 90-92.) Even scouring the overty paragrahs of genera
allegations, it is uncleavhat conduct on the padf Michaels and Hobby Lobh
amounted to unfair competition. Thus, as cotlyepled, Plaintiffs fail to assert

plausible claim for relief for unfair competitioBee Iqbal556 U.S. at 678.

IV. CONCLUSION & ORDER

Reviewing the FAC, it is evident thattiprimary defendants in this action
Fuqging Sanxing Crafts Co. Ltd., Tony Zlamnd Michelle Faherty. There are very f
facts alleged related to thetailers’ purported wrongfuonduct, including Michae
and Hobby Lobby. Therefore, in light of the foregoing, the C&BRANTS
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Defendants’ motion to dismiss, abdSMISSES WITH LEAVE TO AMEND all
claims asserted against Michaatsd Hobby Lobby. (ECF No. 90.)

The scope of leave to file an amedd®mmplaint is limited to amending or
the claims asserted in order to allegeitaltal facts to cure the defects identified
this order. Plaintiffs may not plead addital claims, add additional parties, or
allegations that are not intended to cthie specific defects the Court has no
Should any amended complaint exceed tlopsof leave to amend granted by
order, the Court will strike theffending portions nder Rule 12(f)SeeFed. R. Civ

ly
in
add
ted.
his

P. 12(f) (“The court may [act on its own to] strike from a pleading an insufficient

defense or any redundant, immaterialp@rtinent, or scandalous matterSge alsq
Barker v. AvilaNo. 2:09-cv-00001-GEB-JFM, 20M0L 3171067, at *1-2 (E.D. Ca
Aug. 11, 2010) (striking an amendmentfealeral-law claim where the court h
granted leave to amend only state-law claims).

If Plaintiffs choose to file an amendedplaint, they must do so no later th
21 daysafter the issuance of this order. IaRIiffs indeed choose to amend th
complaint, in doing so, they should keiepmind that “Rule 8 marks a notable §
generous departure from the hyper-technicagepleading regime of a prior era,
it does not unlock the doors @iscovery for a plaintiff aned with nothing more tha
conclusions.”Igbal, 556 U.S. at 678-79. In other vas, Plaintiffs must pleg
“enough facts to state a claim to rélikat is plausible on its faceTwombly 550
U.S. at 570. Any amendment must alsoude a version of the amended compl
that shows—through redlining, underliningrikeouts, or other similarly effectiy
typographical methods—how it féBrs from the operative FACSeeCiv. L.R.
15.1(b)(2).

IT1S SO ORDERED.

DATED: September29,2016 ( yitlia (= 413‘;}/{_{1’.;{_;( |

Hoty. Cynthia Bashant
United States District Judge
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