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Inc. et al v. Fuging Sanxing Crafts Co. Ltd. et al Do

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

CRAFTY PRODUCTIONS, ING.et Case Nol5-cv-719-BAS-JLB

al.,
o ORDER GRANTING
Plaintiffs, DEFENDANTS’ MOTION TO
DISMISS THIRD AMENDED
V. COMPLAINT AND DISMISSING

CASE WITH PREJUDICE
THE MICHAELS COMPANIES,
INC., et al, [ECF No. 246]

Defendand.

Plaintiffs Crafty Productions, Inc. (“CPI”) and Crafty Productions, L

(“CPL”) (collectively “Plaintiffs”) commenced this action against numer
defendantsalleging copyright infringement of CPI's original craft designs i
productstrade dress infringemenmtentional interference with prospective busin
advantageunfair competition breach of contractand fraud Many partieswere
listed as defendantsn the first complaint, but variouslefendantshave beel
dismissed for lack of personal jurisdiction. (ECF No. 213.) As relevant
Defendants The MichaefSompanies, Inc. and Michaels Stores, Inc. (collectiv

“Michaels”) and Hobby Lobbystores Inc. moved to dismis®laintiffs’ complaint

for failure to state a claim(ECF No. 90.) The Court grantedhe motion to dismis$

and granted Plaintiffs leave to amen(ECF No. 214.) Plaintiffs filed a secon
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amended complaint against Michad¥aid Enterprises, IncHobby Lobby Storeg
Inc.; Party City Holdings, In¢c.and Parg City Corporation. (“SAC,” Second
Amended Complaint, ECF No. 232 Plaintiffs allegel trade dress infringemer
intentional interference with prospective business advaraagenfair competition
Defendantgiled a motion to dismisthe second amended complaint, which the G
grantedn its entirety and dismissed tBACwithout prejudice. “Prior Order,”ECF
No. 241.) Plaintiffs filed their Third Amended Complaint, again alleging trade
infringement, intentional interfereacwith prospective business advantage,
unfair competition. (“TAC,” Third Amended Complaint, ECF No. 245.) Mich
moves to dismiss the TAC, (“Mot.,” ECF No. 246), and the rest of the Defer
join the Motion, (ECF Nos. 24249). Plaintiffs filed an Opposition to the Motiol
(“Opp’n,” ECF No0.250), to whichMichaelsreplied, (“Reply,” ECF No251).

The Court held oral argument on this MotimmDecenioer 4, 2019 For the
reasons stated belovhe Court GRANTS Defendants’Motion and dismisse
Plaintiffs’ Third AmendedComplaintwith prejudice
l. FACTUAL BACKGROUND 1

Plaintiff CPI has createdarious ‘driginal product concepts and desig
including many creative, decorative wood prodrictéTAC § 10.) Sometime ir
1995, CPI hiredMichelle Faherty as a salespresentativéor some of its product:

(Id. 1 12.) Ms. Faherty asked permission to take samples of certain predusks

couldobtain a manufacturing cost estimate from a factory she knew in Chdhg

She did so, and then CPI began using a Chinese manufacturer owned by Key
and/or TonyZhu for costsaving purposes(ld.)?
In 2009 or 2010, CPI learnddatreplicas of its productaerebeing sold ima

1 A more comprehensive backgroucah be found in a prior order issued by this Court, (ECF
214) The following background historgontains therelevant allegations as to the remain
Defendants.

2 Zhu's company is called Fuginglaintiffs and Fuging havarbitrated their claims (ECF Nos
215, 228.)
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crafts and toys product catalog from Zhejiang Hongye Art & Craft, Ctl.
(hereinafter, “Hongye”).(Id. 1 14.) CPI had not approved these sales and had
heard of Hongye. Id.) CPI learned that the Hongye factory was shipgdij’s
wood products to Michaels and Pl&dterprises, Inc. (“Plaid’) (Id.  15.) Plaid is
CPI's competitorthat supplies products to retailers including Hobby Lobby
Michaels. [d. 1 18.)

CPlinsisted on visiting China to meet Zhu and see his manufacturing fac
(Id. § 15.) On this trip, CPfirst visited the Hongye factory, where it saw display
many ofCPI’s “original designs and products.’ld( § 16.) Faherty allegedly had 1
lie to the Hongye representative to arrange adbtive factoryfor CPI. (d.) “There
appeared to be no effort by the manufacturer to diegthe fact that they we

producing unauthorized CPI produtt¢ld.) CPI alleges it saw a frame at the fact

never

and

ilities.

(0]

re

ory

that was “substantially similar to one of CPI's designs” but had the name “Plaid” on

the back. Id.  18.) CPI then visited Zhu's manufacturing facility, which contai
only a few of CPI's products, and CPI was surpriged Hongyeappeared thave
more of CPI's designs in its factotlyanwere in Zhu's factory. Id. 1 17.) Faherty
told CPI that Zhu's facty was only manufacturing CPI's products, not competit
products. Id. { 18.)

Plaintiffs allege Faherty and Zhu arranged the manufacture of “knock of
CPI's original designs and products to sell to Plaid and other retailersY @9,
30.) Plantiffs allege the only way the Hongye factory would have access to
products is if a retail buyer or Faherty provided the designs to the factaky.
Plaintiffs allege Michaels was buying the kneamk products from the Hongy
factory. (d.) Insupport, Plaintiffs allege Michaels purchased products from Ci
mary years, but as of October 2014, “was buying very little from @e4'still selling
products.(Id. { 4; seee.g, ECF No2451, atll, 16, 1{images of producs being
sold in Michaelsstoresin 2014and 201%.) Plaintiffs also allege CPI neveold

wood alphabets to Michaelget Michaels has sold CPI's wood alphabets in its st
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(Id. 1 44) Similarly, Plaintiffs allege Hobby Lobby purchased knaoéis of CPI's
products through Fahertyld( §49.)

Now, Plaintiffs allege trademark infringement, intentional interference
prospective economic advantage, and unfair competition causes of action
Michaels, Plaid, Hobby Lobby, and Party City.

. LEGAL STANDARD

A complaint must plead sufficient factual allegations to “state a claim to
that is plausible on its face.Ashcroft v. Igbal556 U.S. 662, 678 (2009) (inter
guotation marks and citations omitted). “A claim has facial plausibility whe
plaintiff pleads factual content that allows the court to draw the reasonable in
that the defendant is liable for the miscondalidged.” Id.

A motion to dismiss pursuant to Rule 12(b)(6) of the Federal Rules of
Procedure tests the legal sufficiency of the claims asserted in the compidnR
Civ. P. 12(b)(6);Navarro v. Block 250 F.3d 729, 731 (9th Cir. 2001). Toaurt
must accept all factual allegations pleaded in the complaint as true and must ¢
them and draw all reasonable inferences from them in favor of the nonmoving
Cahill v. Liberty Mut. Ins. Co80 F.3d 336, 3388 (9th Cir. 1996).To avoida Rulg

12(b)(6) dismissal, a complaint need not contain detailed factual allegations,

it must plead “enough facts to state a claim to relief that is plausible on its Eelé.

Atl. Corp. v. Twombly550 U.S. 544, 570 (2007). ‘Rule 12(b)(6)ismissal maj
be based on either a ‘lack of a cognizable legal theory’ or ‘the absence of su
facts alleged under a cognizable legal theorydhnson v. Riverside Healthca
Sys., LP534 F.3d 1116, 1121 (9th Cir. 2008) (quotBwjistreri v. Pacifica Policy
Dep’t, 901 F.2d 696, 699 (9th Cir. 1990)).
M. ANALYSIS

Defendants move to dismiss all three causes of action ifhingé Amended

Complaint.
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A. Trade Dressinfringement / False Designation of Origin

“Trade dress refers generally to the total image, design, and appearang
product and ‘may include features such as size, shape, color, color combir
texture or graphics.”Clicks Billiards, Inc. v. Sixshooters, In@51 F.3d 1252, 125
(9th Cir. 2001) (quotingnt’l Jensen, Inc. v. Metrosound.S.A., Inc. 4 F.3d 819
822 (9th Cir. 1993)). Tpleada claim for trade dress infringement, a plaintiff m
allege (1) that its claimed dress is nfumctional; (2) that its claimed dress servg¢
sourceidentifying role either because it is inherently distinctive or has acq
secondary meaning; and (3) that the defendant’s product or service crg
likelihood of consumer confusioftd.

1. Collateral Estoppel

Defendants first move to dismiss the trade dotasn on collateral estoppe

e of 3
nation:
7
ust
bS a
uired

pates

D

grounds (Mot. at 14.) Defendants point out that Plaintiffs were parties o an

arbitration in February 201&ndtheyarguethe arbitrator’s findingpreventPlaintiff
from arguing trade dress infringement heflel.) The arbitrator analyzed Plaintiff
trade dess claim and found “no protectable trade dress in this matter.” (Ruling
Full Arbitration, ECF No. 211, at 8.) The Defendants here were not parties tg
arbitration.

Collateral estoppetbars the relitigatiorof issues actually adjudicated
previous litigation between the same partieSlark v. Bear Stearns & C0966 F.20
1318, 1320 (9th Cir. 1992Here, Defendants assedramutual defensive collater
estoppelwhicharises‘wherein a litigant not a party to a prior case seeks to pre
relitigation of an issue by its current opponent who was a party to the prior ca
lost on the very issue which the opponent seeks to relitigate in the current’a
Scott v. Snelling & Snelling, Inc/32 F.Supp. 1034, 1038 (N.D. Cal. 199@)ting
BlonderTongue Labsv. Univ. of lllinois 402 U.S. 313 (197])) To prevail onan

assertion of nomutual defensive collateral estopg@efendantsnust shav:
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1) the issue decided in a prior adjudication is identical with that

presented in the action in questiamd 2) there was a final judgment

on the meritsand 3) the party against whom the plea is asserted was a

party or in privity with a party to the priadjudication.
Clemmer v. Hartford Ins. Co22 Cal.3d 865874 (1978)

Turning to the firstprong Defendants assethat the issuesdecidedin
arbitration are identicab those here, as Plaintiff®ughttrade dress protectian
arbitration forthe same productsat issue hereln response, Plaintiffs allegéhere
is nothing in the arbitration ruling that established as law of the case that th
product trade dress rights asserted against these Defendants were assesseq

by Judge McCurine.” (Opp’n at 4.) Notably, Plaintiffs do notisagny conclusive

manneitthat thearbitrator analyzettade dress protection fproducts different than

the ones shown in the exhibits attached to Plaint¥tshplaint here And while it
isverylikely that at least some of the products analyzed by the arbitrator are th

products before the Court now, this detail is not speatfidite record The arbitrato

notesthathe analyzed “the infringed products” and “Crafty’s trade dressibdbes

not detail which products he rewved only referring to them as “the varioFJs

products’ (ECF No. 2171, at 78.)

“The party asserting preclusion bears the burden of showing with clari
certainty what was determined by the prior judgment. ‘It is notigh that the part
introduce the decision of the prior court; rather, the party must introduce a sui
record of the prior proceeding to enable the trial court to pinpoint the exact
previously litigated.”Clark, 966 F.2d at 132{citation omitted)). Without proof
that the products are the same, the Court cannot determine thatiheresssue
decided by the arbitrator is “identical” to the issue here. Defendants have r
their burden, anche Courthereforedeclines to dismiss Plaintiffs’ trade dress cla
under collateral estoppel.

2.  Trade Dressinfringement

The Court turns to Defendants’ alternative trade dress argument. As tk
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D

in theirlast motion, Defendants move to disnf&aintiffs’ trade dresslaim becaus
Plaintiffs have not identified @rotectable trade dresg¢Mot. at 15.) In their prior
complaint, Plaintiffs hadbroadly claimed their trade dress to be thetoriginal
designs and products.” (SAC { 6R)aintiffs pointed to hundreds of produthsit
contained lte alleged protectable desjgand Plaintiffsgenericallyreferred to the

U

design covering all products as “the Crafty Trade Dtesghe Court found thi

UJ

description to be too broad because the products sought to be protected did not sh:

the same “designand differed greatly.“[I] t is insufficient for Plaintiffs to allege

trade dress protection over a general ‘design,” with no further detail, that would cove

dozens of dissimilar products.” (Prior Order at Becausd’laintiffs had not clearl

~

articulated their trade dress, the Court dismissed the claims.
a. Protectable Trade Dress

Now, Plaintiffs admit that their trade dregstill covering hundreds of

products)does not possess a “consistent overall look.” “Rather the numerous
particular trade dress rights alleged include each of the individual, protectible trads
dress rights associated with each individual, distinctive Crafty product dgsign.”

(TAC 1 56.) Plaintiffs believe Defendants misappropriated many different products

and each produtasprotectabldrade dress. (Opp’n at 23gain, Plaintiffs seek tp
protect “all of the designs and products depicted in Exhibitd &nd U.” (d. at 5.)

As the Court previously noted[t] he referenced exhibits include hundreds of

pictures of Plaintiffs’ products. (Prior Orderat 5-6.)
The Court’s first inquiryis whetherPlaintiffs havesufficiently allegedthey
haveprotectable trade dress. The Court nasklethis issue before it determinges

whether the trade dress is afumctional and distinctive. Plaintiffs argue that

because they include pictures of their products, this is sufficient to show the

protectable productsOpp’nat 5 (citingVision Quest Indus., Inc. v. Ortho Syso.
17-cv-1395CAB-NLS, 2017 WL 4169764, at *2 (S.D. C&ept. 20, 2017¥see also
Toyo Tire & Rubber Co. v. CIA Wheel Grplo. SACV150246DOCDFMX, 2016

-7 - 15cv719
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WL 6138416, at *3 (C.D. Cal. May 6, 2016) (“An image of the trade dress and
allegedly infringing marks greatly assists courts in clarifying what desigmark g
plaintiff seeks to protect.”’) Plaintiffs are now making clear that they are see
trade dress protectiofor each individual product in all exhibits attached to
Complaint. Thus Plaintiffs are asking the Court to determine if each pcodkl
protectable.

“The ‘trade dressof a product is essentially its total image and ovg
appearance.”Two Pesosdnc. v. Taco Cabana, Inc505 U.S.763,765 n.1(1992)

(quoting Blue Bell Bie-Medical v. CiaBad, Inc, 864 F.2d 1253, 1256 (5th Cj

1989). “It ‘involves the total image of a product and may include features su
size, shape, color or color combinations, texture, graphics, or even particulg
techniques.” Id. (quotingJohn H. Harland Co. v. Clarke Checks, In£11l F.2d
966,980 (11th Cir.1983). Protectable trade dress may be ‘thatiredesigri or
“overall appearance” of product;“the basic connotation is ‘what tipeoductlooks
like, viewed as a whole.”Leatherman Tool Group, Inc. v. Cooper Indus., 1669
F.3d 1009, 1011 n.3 (9th Cit999) The Supreme Court has instructed that wh
trade dress claim is asserted on the design of a product, “courts should err on
of caution” because “product design almost invariably serves purposes oth
source identification.”"WalMart Stores, Inc. v. Samara Bros, In629 U.S.205,
213, 216(2000)

Here, Plaintiffs define the trade dress as the “design” of each prddartg
SO is not necessarily impropetee Leatherman Tool Grd99 F.3d at 10D n.3.
But when he trade dress sought to be protected “constitutes the product
Plaintiffs

bearthe burden of establishing first, that the features sought to be
protected ar@ot functional, but were selected arbitrarily or for purely
aestheticreasons; second, that the design has acquired a distinctive
meaning such that consumers identify the trade dress witotiree

of the product rather than the product itself; and third, that the infringing
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product is likely to cause confusion as to itigjior.

Glob. Mfg. Grp., LLC v. Gadget Universe.Cofl7 F. Supp. 2d 1161, 1167 (S|

Cal. 2006)

Plaintiffs are asking the Court to look to each individual product in Exhib
through H andexhibit U to determine whether Plaintiffs have plausibly ptedt
eachproduct ha protectable trade dress. While pictures of products certainly
the Court in understanding what is to be protected, merely attaching huod
imagesequireshe Court talo all of the work for Plaintiffs. In any event, Platiffs
trade dress claim fails for tlreasons articulated below

b. Nonfunctionality

“The physical details and design of a product may be protected ung

trademark laws only if they are nonfunctional.” Clamp Mfg. Co. v. Enco Mfg.

Co., Inc, 870 F.2d512, 515 (9th Cirl989) “For an overall product configuratic
to be recognized as a trademark, the entire design must be nonfurictioreti516,
see also Tie Tech, Inc. v. Kinedyne Cp96 F.3d 778, 786 (9th Ci2002)
(foreclosing a finding of nonfunctionality where “the whole is nothing other tha
assemblage of functional parts”).

Plaintiffs point to a wooden masks an “example” thaall of Plaintiffs’
products“have nonfunctional, artistic features incluglifbut not limited to) thg
overall shape andook’ of the characters, the shape and look of the hair and
the shape and look of the eyebrows, the shape and look of the nose, the si
look of the mouth, the shape and look of the collar, andiéyeesand look of the
111

3 Plaintiffsdo not include images of each allegedly infringing profimand in Defendants’ storg
sothe Court is not able tcompare each of Plaintiffs’ products to each of Defendantsiucts.

(See, e.g. ECF Nos. 254-21 and 254-22 (images of Plaintiffs’ products with no comparison).
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bowtie” (TAC  63.F Plaintiffs point to similar nonfunctional features of ot
products in ExhibgA, B, and C. Id. 11 64-70 (pointingout the “shape and ‘look
of various characters})

Plaintiffs are basically asking the Court to either:yd4¢ thesight products a
examples of hundreds of products and determine that all products anectmmfal
based on this limited representation, or (2) laboriously look into each of the hsl
of products in Exhibits A through H and U and evaluate each for evider

4 Ore of the wooden maskiat Plaintiffs seek to protect

i |@v§; _<

® For examplePlaintiffs note the “nonfunctional” features of the snowman character includi
shape and look of the hat, eyes, nose, scarf, body, and buttons:

(ECF No. 2482, at 4.) Plaintiffs alsonote the “nonfunctional” features of the frog including
shape of the mouth, legs, body, and flower:

(ECF No. 245-3, at 9.)

—-10 - 15cv719
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nonfunctionality. Either way, Plaintiffs do not succeed.
Looking at the products Plaintiffs use as exampmies evident thaPlaintiffs
do not plausibly showhatthe trade dress nonfunctional. As the Ninth Circuit

explained:

Trade dress must be viewed as a whole, but where the whole is nothing
other than the assemblage of functional parts, and where even the
arrangement and combination of the parts is designed to result in
swperior performance, it is semantic trickery to say that there is still
some sort of separate “overall appearance” which isfunactional. If

it is permissible to draw a distinction between such an object and its
“general appearance,” then virtually notiis utilitarian, and virtually

the only product designs which could be copied faithfully are those
which are widely used and therefore in the public domain.

Leatherman Tool Grpl199 F.3cat1013
In a similar case, another court evaluated the functionality of plush toys. It
concludeddthough the toys had aesthetic features, these {remsential selling
features of the toys."Aurora World, Inc. v. Ty In¢.719 F. Supp. 2d 1115, 1147
(C.D. Cal. 2009).Specifically,“the eyes of the toys are functional because they are
essential to the goal of making the plush toys look like animals; this is becausg plus
toys without eyes would not resemble their counterparts in nature. To the extent the
other attributes, such as thleape and coloration of the toys, are designed to make
them resemble an animal, it is similarly unlikely tjaintiff] will be able to prove
nonfunctionality’ Id. “A manufacturer or designer has an incentive to make a china
pattern or plush toy adwitically pleasing because that drives the conswwner
decision to buy the plate or tofsuch designs are, therefore, functiohdd.
The same resuldpplies here. The shape of the wooden mask drives the
consumer’s decision to buy the mask. The consumer is looking for a mask [shape
like a certain charactetherefore, there is no point in buying it without the mask

looking like a vampire and containirgye holes where the consumer may lgok

ng

through. These are functional featuassthey “are essential to the goal of mak

the” wooden cardboard piece look like a vamp@inel a mask See id. The same
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© 00 N O o A~ W N PP

N NN N DNDNDNNNRRRRRRR R B PR
0w ~N o OO Bh W N EFP O O 0N O O N WDN PP O

analysisapplies to the other examples Plaintiffs provide. Plaintiffs seek to p

the entire “design” of each product, bbéproductsas a wholere “nothing more
than the assemblage of functional partséatherman Tool Grp199 F.3d at 1013.
And the Court declines independentlynspecteach and every exhi@andscour the
picturesfor one design that is entirely nonfuromal. Plaintiffs cannot simply say

“each and every design is nonfunctional” without doing any further wmdhow,
this is plausible for each exhibitSeeStewart v. NevadaNo. 09cv-1063PMP-
GWF,No. 2:09¢v-1063PMP-GWF,2011 WL 588485at *2(D. Nev. Feb. 92011)

rotect

(“The Court will not comb through attached exhibits seeking to determine whether ¢

claim possibly could have been stated where the pleading itself does not
claim.”).

Accordingly, the Couragainfinds thatPlaintiffs have not plausibly pled tra
dress infringementThe Court has given Plaintiffs various opportunities to an

this claim, and they have been unable to do so in a way that plausibly pleag

dress infringement. Therefore, the Court dismisses this claim with prejusiess.

Bhagat v. City of Santa An&8 F. App’x 332, 334 (9th Cir. 2003) (holding that “

failure to supply new factsithin an amended complaint supports a denial of fu

leave to ameni, Ascon Props., Inc. v. Mobil O@o. 866 F.2d 1149, 1160 (9th Cir.

1989) (“The district courts discretion to deny leave to amend is particularly b
where plaintiff has previously amended the complaint.”

B. State Law Claims

Plaintiffs again plead two state law claims, intentionderfierence with

prospective economic advantage and unfair competitibhe Courtpreviously

State

e
nend

IS trac

\V

he
ther

road

dismissedvithout prejudice these clailh&cause as pled, the claims were preempted

by the Copyright Act Plaintiffs have repletheir claims and Defendants argue
claims are again preempted.
The Copyright Act of 1976 expressly preemfdl legal or equitable right

that are equivalent to any of the exclusive rights within the general scope ngbo
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as specified by” the Act. 17 U.S.C. § 301(a). Two conditions must be met {
Copyright Act to preempt a state laBybersound Records, Inc. v. UAV Cof1.7
F.3d 1137, 1150 (9th Cir. 2008). “First, the content of the protected right mu

or the

st fall

within the subject matter of copyright as described in 17 U.S.C. 88 102 and 103

Second, the right asserted under state law must be equivalent to the exclusiy
contained in section 106 of the Copyright Act.ld. (quoting Downing V.
Abercrombie & Fitch 265 F.3d 994, 1003 ®tCir. 2001)). In other words, “[i]f

state law claim includes an ‘extra element’ that makes the right asgedigdtively
differentfrom those protected under the Copyright Act, the state law claim

preempted by the Copyright ActAltera Corp.v. Clear Logic, InG.424 F.3dL079,
1089(9th Cir. 2005) The extra element ithestate law must effectively change “t

nature of the actionso that it isqualitatively different from a copyright . .

infringement claim” Summit Mach. Tool Mfg. Corp. v. Victor CNC Sys.,,lf¢.

F.3d 1434, 1440 (9th Cir. 1998juotingBalboa Ins. Co. v. Trans Glob. Equitjs
218 Cal. App. 3d 1327, 1340 (1990)).

As was the case in the Court’s prior ordbg issuas whether theights under

thestate lanclaimsare“equivalent to"the rights protected under the Copyright A
1. Intentional Interference with Prospective Economig
Advantage
To establish a claim of intentional interference with prospective ecor
advantage, a plaintiff must show

(1) an economic relationship between the plaintiff and a third party,
with a probability of future economic benefit to the plaintiff; (2) the
defendant’'s knowledge of this relationship; (3) intentional and
wrongful conduct on the part of the defendant, designed to interfere
with or disrupt the relationship; (4) actual disruption or interference;
and (5) economic harm the plaintiff as a proximate result of the

% No party addesses the firsBybersoungrong—whetherthe content of the protected rigafls
within the subject matter afopyright The parties only discuss the second prong, and the
will therefore do the same.
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ye rigl

S not

he

D
0]

O

omic

Court




© 00 N O o A~ W N PP

N NN N DNDNDNNNRRRRRRR R B PR
0w ~N o OO Bh W N EFP O O 0N O O N WDN PP O

defendant’s wrongful conduct.

Overstock.com, Inc. v. Gradient Analytics, Ji&1 CalApp. 4th 688, 713 (2007)|

Here, the gist of Plaintiffs’ claim is that Defendants knew of Plainti
relationship with Fuqging butvent around” Plaintiffgo get cheaper pricingn the
productsfrom Fuging then sold the products their storeswithout Plaintiffs’
permission (TAC f 92-93) Defendants allegedly contacted Fuqging and ord
Plaintiffs’ designs and products directly through Fuging rather than ingplw
paying Plaintiffs. By doing sdDefendants were able to secure “factdmect
pricing from Fuqing. I@.) Then Defendantsdistributed and/or sold Plaintiff:
designs or products. Id{ 1 96.) Thus, Defendants intentionally interfered w
Plaintiffs’ business with “customers, manufacturers, and potentially othel.)
Defendants move to dismiss the clainpesempted.

The Court noted in its prior order, “Plaintiffs’ opposition to Defends
preemption argument is a total of one paragtrapRrior Order atl2.) Interestingly
enough, the same is true agaise€Opp’n at 9.) Plaintiffs argue this claim isot
preempted because itaased on Defendaritacts of interfering with CPI's exclusiy
relationship with its manufacturer Fuging, which Michaels exploited only thr
learning of the relationship from CPI, and then betraying CPI's confidence fo
Defendant’'s own financial gain by contacting Fuging directly for manufact
CPI's product orders, without including CPI in these transactiofisl.) And, as
they did in their last oppositioRjaintiffs concludeéhe paragrapby throwing in the
samevagueand unhelpfukending “[t]his is much more involved conduct than jy
copying a proprietary design, and involves mudffecent elements and factu
proof.” (Id.; seePrior Order atL2 (noting same).)

In its prior order, the Court provided an analysisadge law on this issue.
sum,aclaim is preemptety the Copyright Acif it relies“solely on defendais useg
of copyrighted materiatthat is, the reproduction, performance, distribution

display of the work.” Sweet People Apparel, Inc. wuis Grp, Inc, No. CV 12
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6673 MMM (JEMXx),2013 WL 12131735, at *6 (C.D. Cal. Jan. 31, 2013J] he
court should engage in a feggecific inquiry into thectualallegations underlyin

the claims at issue in the case, so as to determine whethgrathh@mehof the state

law claim asserted is the same as the rights protected by the Copyrightdscha
v. Dreamworks, In¢162 F. Supp. 2d 1129, 1190 (C.D. Cal. 2001).

After the prior order, Plaintiffs added only one paragraph to this cad
action which allegesthat Defendants used a false pretense when dealing
Plaintiffs which allowed therto access Plaintiffs’ designs and then place orders
receive “knock off” productrom Defendants (TAC §95.) Even as amended, t
focus of this case of action is on the alleged interference with Plaintiffs’ righ
manufacture, distribute, and stikeir products. $ee id.§96.) Theallegedinjury

was caused bRefendantstuting Plaintiffs out of the chain of distribution for t

products. d.) Similarto the case her¢he court inldema v. Dreamworks, Ing.

162 F. Supp. 2d at 1198nalyzed claims for intentional ameégligentinterference
with prospectiveeconomicadvantage. The court fourtthe alleged ‘wrong
addressedby [the claing], is a ‘wrong’ which is intended to be exclusively addre
by the federal Copyright Act: namely, the alleged encroachment 08 exausive
right to profit from sale or reproduction of deeriginal work(s) of authorship Id.
Thereforethe claim“does not protect any righgualitatively different from those
rights proteted by copyright’and is preemptedld.; see also Aagard. Palmoar
Builders, Inc, 344 F. Supp. 2d211,1219(E.D. Cal. 2004finding that a claim fo
intentional interference with prospective economic advantage, premisé
defendaris diversion of business from plaintify the sale of plaintif§ copyrighteq
architectural plans, was preempted because “federal copyright laws already
the exclusive right of distribution”).
The Court findgdhe same result applies here; gleged harm to Plaintiffs

a disruption to theiability to distribute and sell their works to potential custom
(SeeTAC 196 (“[T] hrough its ats of manufacturing, distributing and/or selli

—-15- 15cv719
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Plaintiffs’ original and/or substantially similar designs or products wit
authorization from Plaintiffs, each Defendant has intentionally interferekl
Plaintiffs’ existing and prospective business.”). The complaintsthat Defendant
“went around” Plaintiffs and soltheir products allegedly causg Plaintiffs harm.
(Id. 193.) Plaintiffs’ claim of intentional interference with prospective econg

advantagehereforedoes not protect any right “qualitatively different” fromet

rights protected bthe GpyrightAct. The claim is preempted. The Court notex

its last order that it would provide Plaintiffs “one final opportunity” to amend

claim to the extent theyoald show the claims not preempted. (Prior Order at 1

Plaintiffs did not doso, and the Court finds they are unabl@lausibly allege thi

claim in a way that is not preempted. Therefore, the dismissal is with prejudi
2.  Unfair Competition

The Ninth Circuit has edgitly found that claims of unfair competitic

hout

wit

[72)

mic

1 in
this
7.)

U

n

brought under California Business and Professions Code § 17200 are preempted i

they are based on rights granted by the Copyright 8ee Kodadek v. MT|
Networks, InG.152 F.3d 1209, 1213 (9th Cir. 1998¢e also Wild v. NBC Univers;
Inc., 788 F. Supp. 2d083, 1111(C.D. Cal. 2011)finding an unfair competitio
claim preempted by the Copyright Act where the plaintiff alleged that the defe
had “improperly and unlawfully taken commercial advantage pbdirftiff’s]
investment in his copyright works”).

A plaintiff properly pleads a claim for unfair competition when the plai
alleges facts that show any unlawful, unfair, or fraudulent business act or pi
Cal. Bus. & Prof. Code 8§ 1720 business practice is “unfair’ where it “offen
an established public policy or when the practice is immoral, unethical, oppry
unscrupulous or substantially injurious to consume@&eimisys Corp. v. Phoen
Am., Inc, 186 F.R.D. 551, 564 (N.D. Cal. 1999)

Plaintiffs’ unfair competition allegation stemfrom Defendants’ act

“constituting intentional interference with prospective economic advantagaC

—-16 — 15cv719
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1 100.) As noted above, the focus of the intentional interference clddafendants
sale of the “knock off” products to customers dhd resultinginterferencewith
Plaintiffs’ ability to sell its products. Thdaimis preempted. Thus, the allegat
thatthis action also forms an unfair competition claim is likewise preem@@edl
Nimmer on Copyright 8 115 (2019)(stating that if B is selling B products an

representing to the public that they ars Broducts, a claim by A that 8products

replicae A's is a disguised copyright infringement claim and is preempt&gin,
as noted above, the Court gave Plaintiffs one final opportunity to amerdiaihis
and theyareunable to allege the claim in a way that is not preempted. The dis
of this claim is with prejudice.
IV. CONCLUSION

For the foregoing reasonshe Court GRANTS Defendants’ Motion ft¢
Dismiss andDISMISSES all causes of action with prejudice. This concludes
litigation in this matter and the Clerk is instructed to enter judgment pursuant
Order anctlose the file.

IT IS SO ORDERED.

DATED: December5, 2019 /) \
(pldng_ (Faohaas

Hon. Cynthia Bashant

United States District Judge
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