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illa et al

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

EDWARD CAMPOS et al,

V.
MICHAEL FAILLA, etd.,

Defendants.

Plaintiffs,

Case No. 15-cv-790-BAS(JLB)
ORDER GRANTING
DEFENDANTS’ MOTIONS TO
DISMISS

[ECF Nos. 15, 19, 21, 36]

Doc. 49

On April 9, 2015, Plaintiffs Edwar€Campos, Brian Blatz, and Scott Noll

commenced this action against DefertdamMichael Failla, Robert Moberg,

Integrated Practice Solutions, Inc., as astWiagton and Delawa@rporation, d/b/a

ChiroTouch, Clean Conversidrechnologies, Inc. (“CCT”), R. Michael Jones, and

the law firm Higgs, Fletche& Mack, LLP (“Higgs Fletcler”). This action arisgs

from an alleged breach of an oral contrastulting from a priobusiness relationsh

between the parties. Dei@ants move to dismiss allaims, except one, in fo

separate motions. Plaintiffs
I

oppose.
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The Court finds these motions suitablor determination on the papers

submitted and without oral argumengeeCiv. L.R. 7.1(d)(1). For the following
0

reasons, the CouBRANTS WITH LEAVE TO AMEND Defendants’ motions 1

dismiss.

l. BACKGROUND
A. Clean Earth Solutions

In the early 2000s, Mr. Campos foeoh a company called World Waste

Technologies “for the purpose of cajfigang on business opportunities in the

municipal waste industry.” (Compl. § 18hle obtained a limited license for the

Pressurized Steam Classification technolodg. 1 16-18.) Around that time, Mr.

Campos retained Higgs Fletcher, and spedlify Mr. Jones, who was an attorney at

the firm, to “provide him and the companythivlegal services on an ongoing basis.

(Id. 7 18.)

In 2006, Mr. Campos formed a newngpany called Clean Earth Solutigns

(“CES”), which “was able to enlarge thaunicipal waste business that World Waste

Technologies had been engaged in by olbtgia greatly expanded license for fthe

Pressurized Steam Classification technologfCompl. § 19.) CES also obtained

ownership of the “autoclave vessels”fioNorld Waste Technologies, which was

necessary in order to use the Preged Steam Classification methodld.] Mr.

Jones and Higgs Fletcher continued tovite legal services to Mr. Campos and

CES. (d. 1 20.) Mr. Noll was also hired as a “consultant to provide engingering

services” and Mr. Blatz was hired tcefse as CES’ in-house counselld.}
Plaintiffs began attracting invesgobetween 2006 and 200&post of whom

were “passive in their investments(Compl. § 21.) Mr. Rda, who contributed

$200,000, was among thosarly investors. I€.  22.) Steve Vande Vegte was

another investor who contrited over $1 million in 2008.1d. 7 23.)
I
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In 2010, CES experienced “financial tréedy” and as a relusought furthe

capital contributions from some of its initimvestors. (Compl. § 24.) Mr. Fai

—

la

was the only who expressed irgst in contributing, but “before making an additignal

investment he wanted to closely inspdt company’s books and records.fd.

After examining the records, Mr. Failleoncluded that the company had “great

technology” but was in need 6dignificant capitalization.” 1.  25.) Mr. Failla

allegedly told Plaintiffs “he was willing tput more money into the company, b

oth

personally and through his company ChiroTuaut that he would not do so until

CES was ‘cleaned up.” Id.) Plaintiffs were “motivatedo work with him, as h
was the only one who had demonstrated istareproviding further investment, a
they believed that without additionalrfding[,] everyone’s investment would
lost.” (Id.)

B. Planning Stages of Stding a New Company

e
nd
be

Plaintiffs allege that after Mr. Faillexamined CES’ records, “he brought in

his company, ChiroTouch, to assist in the transaction” and told Plaintiffs that “in

making the investment, he wanted fifter many of the activities through

ChiroTouch.® (Compl. T 26.) They further labe that Mr. Failla brought

n

ChiroTouch’s president, Mr. Moberg, “to astsn determining how they could move

forward with CES’ technology.”Id.)

“In early 2010,” Messrs. Campos, Blatdpll, Failla, and Moberg met with

attorney Mr. Jones to “brainstorm on htdvey could eliminate the strife among CES

shareholders, so Failla would feel caméble assisting the company with |i

fundraising efforts.” (Complf 27.) This meeting took place “in early 2010

Higgs Fletcher's San Diego office.ld() At this meeting, Mr. Jones allegedly

“devised a plan in which Campos, Blatigll, Failla, Moberg and ChiroTouch woyld

L According to ChiroTouch, it ia “chiropractic software conapmy that has nothing to do
with waste management[.]” (ChiroTouch’s Mot. 1:10-13.)
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start a new company, and then transfeEQfain assets—the autoclave vessels and
the license—to the new entity, which woul@thoperate the business from that ppint
forward.” (d.) Mr. Jones allegedly said that “he could structure the deal in a way
that would be ‘legal,” and ia way that would alleviate Ha's concerns so that he
would feel comfortable making a further investmentld.)( Upon hearing that
Messrs. Jones, Failland Moberg agreed to “makersuihe CES shareholders would
be given shares in the new company,” edause of Mr. Jones’ representation [that
he could structure the deal to be leddaintiffs agreed to the planld( { 28.)

Plaintiffs describe Mr. Jones’ plan as follows:
Jones told the group thatdaise Campos, Blatz and Noll
were actively involved in opating CES, it was important
they not be shown as havingygpart of the new company,
or the transfer of the assdts the new company. Jones
explained that even though thplan was completely legal,
CES shareholder Steve Vantfegte (who had invested
over $1 million in CES) wasngry over the financial
troubles CES was experiencingnd thus might try to
challenge the transfer okgets away from CES. Jones
therefore advised Campos, Blatzd Noll that to lessen the
chance of being sued by a disgtled investor, they needed
to have no ownership of tiiew company “on paper” until
the risk of Vande Vegte suingassed. Jones also told the
group that Campos, Blatz aNll could not have any roles
as officers or directors on paper with the new company
until he told them it was safe to do so. Thus, Jones
instructed Campos, Blatz and INm not have shares of the
new company issued to them, and to not enter into any
officer employment agreementmtil Vande Vegte was no
longer an issue. Jones adviseem it needed to appear as
though Failla was running th@mpany. Campos, Blatz
and Noll followed Jones’ ade®, and Failla and Moberg,
both individually and on behatif ChiroTouch, agreed to
actively participate in the plan.

(Compl. 1 29.) Everyone alsdlegedly orally agreed that Plaintiffs “would run the
day-today operations of thmmpany, serve as the company’s officers and on the

board of directors, and own timeajority of the company.” I4. § 30.) Additiona
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terms to the oral agreement allegedigluded a detailed ownership structure
assigning 54% of the shares in the newnpany to Plaintiffs, and that Plaintiffs
“would also have paid, full time officgyositions in the new company, as well as
board seats[.]” Ifl. 11 31-33.)

C. Clean Conversion Technologies
On June 2, 2010, Mr. Failla formed the new entity Clean Conversion
Technologies, Inc., formally identifyindiimself as president, vice president,
secretary, treasurer, and ainaan of the board. (Compl. § 36.) Upon forming CCT,
Mr. Failla allegedly reaffirmethe agreement that CCTowld: (1) issue 54% of its
shares to Plaintiffs; (2) confer to Plaffgicertain officer and director positions; and
(3) issue shares of CA® CES shareholdersld({ 37.)
The next step in the plan was to “Iédgatransfer the autoclave vessels to CCT
by purchasing them from the storage yarcwehthey were held after CES defaulted
on its storage bill. (Compl. § 38.) Thstep was successfully executed when|Mr.
Failla and ChiroTouchllegedly purchased the vessels from the storage company for
$48,625 despite their value being u$i9514,162 on CES’ balance shedd.)( The
intellectual-property license was obtainad similar manner through a promisspry
note secured by the license owed to Higgs Fletchery 89.) After CES expectedly
defaulted on its payments, Higgs Fletcfmeclosed on the collateral in late 2010
with no one responding exdeldr. Failla and ChiroTout, who bought the license
for $43,502 on December 15, 20H#&spite being valueon CES’ balance sheet|at
$940,000. Id.)
As Mr. Jones predicted, shortly aftee asset transfer from CES to CCT, CES
shareholder Mr. Vande Vegte filed a lawshllenging the transfer. (Compl. 1 40.)
Mr. Jones, once again, allegedly advisearRiffs that they should remain “off the
books” of CCT until after the lawsuit was resolvedld.)( To strengthen the

appearance that Plaintiffs were “seggai’ from Mr. Failla and CCT in the Vange
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Vegte lawsuit, Mr. Jonesllagedly arranged for Plaintd to be represented by
separate counsel, former Higgs Eledr attorney Robert Hockerld (Y 41.)

After CCT’s formation, and presumigbwhile defending the Vande Vedgte
lawsuit, Plaintiffs, Mr. Failla, Mr. Mol and ChiroTouch “embarked on a misgion
to get CCT operational and to attract figit investment.” (6mpl. 1 42.) That
included holding shareholder and board timggs in ChiroTouch’s San Diego offices,
and representing Plaintiffs as owners afftters despite not g officially listed
as such. I¢. 1 43-44.) “The company’s first joa undertaking was to enter intojan
agreement with Greenstar North America . to build a state-of-the-art waste
processing plant in San Antonio, Texasf]tleal for which Plaintiffs were allegedly
responsible. I¢. { 45.) Plaintiffs along witiMr. Failla and Mr. Moberg algo
continued to solicit investent capital for CCT. Id. 71 46-48.) And CCT also
developed and launched anproduct called the Oil Rangeavhich was trademarked
with the help of Higgs Fletcherld( 1 49.)

Based on these efforts, Plaintiffdlege that CCT became ‘“increasingly

successful.” (Compl. § 50.) Plaintiffs attesthe accuracy of Mr. Failla’s statement

D

that “[i]n just seven months, our originalvestors have seen a 20% increase in the
value of their shares, and weQT] remain 100% debt free.”Id; 11 50-51.) CCT’
March 2013 balance sheet gislly showed total assets of $10,771,659 and $246,065

in current liabilities. Id. 1 51.) Plaintiffs contend #h following Messrs. Failla and

UJ

Moberg successfully securing $12 million foihding in exchange for 25% of the
company, CCT was valued at $48 milliond.)
The Vande Vegte lawsuit evierally settled in late Apl 2013. (Compl. § 52

In August 2013, after the Vande Vegte lawsettlement became effective, Plaintjffs

N—r

approached Messrs. Faillagdiderg, and Jones about having their CCT shares issued
and their officer employmercontracts finalized. 14. § 53.) In response, Plaintiffs
allege that Messrs. “Failland Moberg, both acting inddwally and on behalf of
ChiroTouch, informed the Plaintiffs theyere not willing to give them 54% of the
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company—as everyone hadll¢gedly] agreed—nbut instead would give them a
reduced share, and no emynent agreements.” Id)) Mr. Jones allegedly told
Plaintiffs that Mr. Failla would be willing to give 32% of CCT shares to Plaintiffs
with CES shareholders getting nothindd.X Defendants’ offewas allegedly made
on a “take it or leave it” basisld()

According to Plaintiffs, Mr. Jones “turdeon them in the process” of shutting

them out of CCT. (Compl. § 54.) d&tis Fletcher attorneys allegedly also

“intentionally drafted the release [in tMande Vegte settlement agreement] so all
parties released all claims, whether knawmnknown, against every other party[,]”
including claims that Plaintiffead against Mr. Failla and CCTId( 55.) Plaintiffs

allege that “[n]Jone of thisvas explained to [them] byiteer the Higgs attorneys pr

Bob Hocker; instead, Mike Jones simplycailated the agreement for signatures.
(Id.) Mr. Jones has invoked this release provision in taking the position that Plaintiffs
have released any claims for CCT sharé¢dg. 1[(56.)

In February 2015, Plaintiffs made a derddor the issuance of stocks and their

officer and director positions, but Badants refused. (Compl. {1 57.)

D. Procedural History

Plaintiffs commenced this action on April 9, 2015. Subject matter jurisd|ction
iIs based on federal question conferredaa®sult of asserting a claim under [the
Racketeering Influenced and Corrupt Qrigations (“RICO”) Act, 18 U.S.C. §8
1962(c)-(d). Plaintiffs’ civiRICO claim is based on nhand wire fraud. (Compl.
19 65-67.)

In total, Plaintiffs assert nine claimd) Racketeering against all Defendapts;
(2) Fraud — False Promise against all Defats; (3) Aiding and Abetting against
Mr. Jones and Higgs Fletcher; (4) Fralesht Concealment against Mr. Jones and
Higgs Fletcher; (5) Breaclof Oral Contract agast Mr. Failla, Mr. Moberd,
ChiroTouch, and CCT; (6) Conversion awsi Mr. Failla; (7) Breach of Fiduciary
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Duty against Mr. Failla, Mr. Moberg, and @il ouch; (8) Breach of Fiduciary Du

ty

against Mr. Jones and Higgs Fletcher; édFailure to Issue Shares (Cal. Corp.

Code 8§ 2201 & 2202).

Defendants collectively move to disssiall claims, except the Eighth clgim

for Breach of Fiduciary Duty against Mr. Jones and Higgs Fletcher, spanning four

separate motions to disssi, all brought under Fedé&ule of Civil Procedur
12(b)(6). Plaintiffs oppose.

Il LEGAL STANDARD

A motion to dismiss pursuant to Rule ) of the Federal Rules of Civyil

Procedure tests the legal suffiargrof the claims aserted in the complaint. Fed.

[4°)

R.

Civ. P. 12(b)(6);Navarro v. Block 250 F.3d 729, 731 (9th Cir. 2001). The court

must accept all factual allegations pleadethenxcomplaint as true and must cons
them and draw all reasonable inferencemftbem in favor of the nonmoving par
Cahill v. Liberty Mutual Ins. C9.80 F.3d 336, 337-38 (9th Cir. 1996). To avo

Rule 12(b)(6) dismissal, a complaint need not contain dettl&dal allegations,

rather, it must plead “enough facts to statelaim to relief that is plausible on

frue

ty.
da

its

face.” Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007). A claim has “facial

plausibility when the plaintiff pleads factuadntent that allows the court to draw

reasonable inference that the defendmnfiable for the misconduct alleged.

Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (citinbiwvombly 550 U.S. at 556

“Where a complaint pleads facts that ameerely consistent with’ a defendan

liability, it stops short of the line betwegossibility and plausibility of ‘entitlement

to relief.” Igbal, 556 U.S. at 678 (quotinbwombly 550 U.S. at 557).
I
I
I
I
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“[A] plaintiff's obligation to provide the ‘groundsof his ‘entitle[ment] tc
relief’ requires more than lalseand conclusions, and a formulaic recitation of| the
elements of a cause of action will not doTwombly 550 U.S. at 555 (quoting
Papasan v. Allain478 U.S. 265, 286 (1986)) (alteration in original). A court need
not accept “legal conclusions” as trdgbal, 556 U.S. at 678. Bpite the deferenge
the court must pay to the plaintiff's allegats, it is not proper for the court to assume
that “the [plaintiff] can provéacts that [he or she] hast alleged or that defendants
have violated the . . . laws in w&that have not been allegedAssociated Gen.
Contractors of Cal., Inc. \Cal. State Council of Carpenterd59 U.S. 519, 526
(1983).

Generally, courts may not consider mietieoutside the complaint when ruling
on a motion to dismissHal Roach Studios, In@. Richard Feiner & Cq.896 F.2q
1542, 1555 n.19 (9th Cir. 1990). However, dments specifically identified in the
complaint whose authenticity is not questd by parties may also be considered.
Fecht v. Price Cq.70 F.3d 1078, 1080 n.1 (9th Cir. 1998uperseded by statutes|on
other grounds). Moreover,dltourt may consider thellftext of those documents,
even when the complaint q@st only selected portiondd. It may also consider
material properly subject to judicial mo¢ without converting the motion into one
for summary judgmentBarron v. Reich13 F.3d 1370, 1377 (9th Cir. 1994).

[ll. DISCUSSION
A. RICO
Under RICO, it is “unlawful for any pson employed by or associated with

any enterprise engaged in, or the activiésvhich affect, interstate or foreign

commerce, to conduct or participate, dileor indirectly, in the conduct of such
enterprise’s affairs through a pattern afie@teering activity or collection of unlawful

debt.” 18 U.S.C. § 1962(c). Tatate a civil RICO claima plaintiff must allege: (1)

conduct (2) of an enterprise (3) througpadtern (4) of racketeering activity (knoyn
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as “predicate acts”) (5) causing injurydglaintiff's “busiress or property.’Living
Designs, Inc. v. E.Dupont de Nemours & C0431 F.3d 353, 361 (9th Cir. 200p).
Furthermore, a valid conspiracy underCRl requires a “substantive violation|of
RICO or that the defendants agreed to catmnon participated in, a violation of two
predicate offenses.Howard v. Am. Online Inc208 F.3d 741, 751 (9th Cir. 2000)
(citing 18 U.S.C. § 1962(dBaumer v. Pachi8 F.3d 1341, 1346 (9th Cir. 1993))

Across their motions to dismiss, Defentiachallenge the sufficiency of the
same three elements for a civil RIGstaim—racketeering activity, pattern, and
enterprise. Plaintiffs respond that Ded@nts’ position lacks merit and that they

adequately allege facts to satisfglea@lement for a civil RICO claim.

1. Racketeering Activity
“‘Racketeering activity” is defined to eompass a variety of criminal agts
identified in 18 U.S.C. § 1961(1panford v. MemberWorks, In625 F.3d 550, 557
(9th Cir. 2010). Racketeering activities actionable under RICO include mail and wire
fraud. 18 U.S.C. § 1961(1)(B3ee also Turner v. CopB62 F.3d 1219, 1229 (9th
Cir. 2004). In the complaint, Plaintiffdlege predicate acts of wire and mail fraud
based on “numerous letters delivered through the U.S. postal service, . . . numerot
emails, and . . . several telephaadls to carry out their seme to defraud.” (Compl.
1 65.)
Wire or mail fraud consists of thelllmwing elements: (1) formation of|a
scheme or artifice to defraud; (2) use af thnited States mails or wires, or causing
such a use, in furtherancetbé scheme; and (3) specifi¢ent to deceive or defraud.
Schreiber Distrib. Co. v. Serv-Well Furniture C806 F.2d 1393, 1400 (9th Cir.
1986). Like other fraud-based claims, allegations o¢ w&nd mail fraud are subject
to the heightened pleading standard un@ederal Rule of Civil Procedure 9(p),
which requires pleading “circumstances dangsng fraud or mistake” must be stated

with particularity, but permits “malicentent, knowledge, and le¢r conditions of a

—-10 - 15cv790
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person’s mind” to balleged generally.SeeFed. R. Civ. P. 9(b)Zucco Partners,
LLC v. Digimarc Corp.552 F.3d 981, 990 (9th Cir. 200@nhowledge ca be alleged
generally);Edwards v. Marin Park, In¢.356 F.3d 1058, 1065-66 (9th Cir. 2004)
(“plaintiff must allege time, place, and sgeccontent of the false representations as

well as the identities of the parties to thesrapresentation”) Consequently, “[t]h4

U

only aspects of wire [or mail] fraud thegquire particularized allegations are the
factual circumstances of the fraud itselfOdom v. Microsoft Corp486 F.3d 541,
544 (9th Cir. 2007).

Plaintiffs allege that “[tlhe purpose tife association-in-fact enterprise was to
divest Eddie Campos, Brian Blatz and Sédaitl of their ownership rights and officer
and director positions at CCT.” (Compl. | &@&e alscCompl. 11 59, 61.) They
direct the Court’s attention to three pai@gus in the complaint—paragraphs 47,/48,

and 65—explaining that these paragragésionstrate that “Defendants engaged in

numerous acts of fraud and racketeeringpfilvhich are plead with specificity,
(Pls.” ChiroTech/Moberg Opp’'n 11:17-20.) d3e paragraphs recowarhails sent tp
potential investors “tout[ing] the experienaad value of [Mr. Failla’s] ‘partners,’
Campos, Blatz and Noll,” and further mmunications with potential investars
“continually referenc[ing]the amount of work Campos, Blatz and Noll were
performing for CCT.” (Compl. 1 47-48 The remaining communications
mentioned are: (1) the circulation oktWande Vegte settlement agreement in May
2013 via email to “cut off any rights the Plaffs had to their shares and officer and
director positions in CCT”; (2) a Septemi#013 email and letter to Plaintiffs that
the they would not receive the shares gositions allegedly promised; and (3) a
November 2013 email explaining that the demm to not issue shares and confell the
officer and director positions was pursuantte Vande Vegte settleent agreement.
(Id. 1 65(e)-(g).) These allegations fail gatisfy Rule 9(b)’'s heightened pleading
standard.
I
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Foremost, Plaintiffs fail to explain ho@efendants’, and nme specifically
Mr. Failla’s, representations about Plaintiffsvolvement in CCT is part of a scheme
to defraud Plaintiffs of their ownershipghts and officer and director positiong at
CCT. Rather, Plaintiffs, in conclusory fash, state that “[t]hee letters constitute
mail fraud . . . and the emails constitute wire fraud . cabge they were part of a
scheme to defraud Plaintiffs, were semthvihe intent to defraud Plaintiffs, it was
reasonably foreseeable the mail and wiystems would be used, and the mail [and
wire systems were actually used.(Compl. § 66.) The substance of the

communications to potential investors dot involve any misrepresentations| or

UJ

omissions related to surrepiisly seizing or retainin@laintiffs’ ownership right

or director and officer positions in CCTStated differently, the chain of evepts

connecting allegedly false peesentations made to potiah investors to divestin

Plaintiffs of the ownership rights andfioer and director positions in CCT |[is
ambiguous.

That leaves the three communications gerflaintiffs regarding the shares
and positions in CCT. Plaintiffs fail @ilege or explain how the September 2013
email and letter and ¢hNovember 2013 email inclu@ay deception or fraud.
the contrary, the September 2013 emaitl detter transparently declares that
Defendants would not issue Plaintiffs stgror confer the officer and director
positions in CCT, and the November 20&fhail explains why the shares and
positions are being denied, pursuant toravision in the Vande Vegte settlement
agreement. Without more, these commations do not come close to satis
Rule 8, let alone Rule 9(b).

The last communication mentioned tlee May 2013 email circulating the
Vande Vegte settlement agreement. Riffsndescribe the purported racketeering
related to the May 2013 emait “[a]ttempting to drafthe Vande Vegte settlement
agreement to release claims the Pidsmthad against Failla and CCT, and

transmitting the Settlement Agreement via gmeePlaintiffs in May 2013.” (Comp|.
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9 65(e).) The allegation regardingetMay 2013 email can be understood in ftwo

likely ways: (1) the fraud occurred in theafting of the settlement agreement; or

(2)

the fraud occurred in the transmission ofgetlement agreement. If Plaintiffs mejant

the former, the May 2013 email suffersrfrahe same problem as the September

2013 and November 2013 communications iat tihe “fraud” was or should have

been transparent to Plaintiffs. This is@gplly so given that Mr. Blatz is a licenged

attorney. Itis hard to find without fumér explanation how st transparent conduct

amounted to fraud. And the latieterpretation fails to satisfy Rule 9(b). Plaint|ffs

might have meant that the fraud in thangmission is the result of circulating a

document produced via fraud, but Plaintdfs not cite any legal authority to support

that interpretation. Based on the facts alteigethe complaint, it is simply uncleaf a

fraud occurred in the transmissiohthe settlement agreemerieeFed. R. Civ. B.

9(b).

In sum, Plaintiffs fail to adequately allege facts with specificity to estgblish

predicate acts based on nanld wire fraud, particulariyy demonstrating the specitic

intent to deceive or defraud and demonstgathe use of mails or wires in furtherance

of the schemeSee Schreiber Distrip806 F.2d at 1400. Mooger, the attenuated

relationship between the communications tded and the allegethjury also fails
to satisfy the proximate-cause remument for a civil RICO claim. See OKi
Semiconductor Co. v. W& Fargo Bank, N.A.298 F.3d 768, 773 (9th Cir. 20¢
(citingHolmes v. Sec. Investor Prot. Cqrp03 U.S. 258, 269 (1997))5ome ‘direct

2)

relationship’ between the injury assertud the injurious conduct is necessary.”);

see also Anza v. Ideal Steel Supply Cof#t7 U.S. 451, 457 (1991) (“[T]h
compensable injury flowing from a [RICQijolation . . . ‘necessarily is the ha

caused by predicate acts scittintly relate[.]™).

e

[m

The failure to adequately allege ratiering activity alone is enough for the

Court to dismiss Plaintiffs’ civViRICO claim at this point.See Living Designg31

F.3d at 361. But the Court will contina@d address the pattern requirement.
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2. Pattern

In order to establish a pattern of ra@ezing activity, a plaintiff must allege|at
least two related predicate acts occurrintpiw a ten-year time period that “amouiint
to or pose a threat of continued criminal activitid’J. Inc. v. Nw. Bell Tel. Cp492
U.S. 229, 239-40 (1989); 18 U.S.C. § 1961(5).

The continuity requirement may be shéd by alleging either “close-ended”
or “open-ended” continuity. Close-endedntinuity involves “aseries of related
predicates extending over a substantial period of tinkeJ. Inc, 492 U.S. at 242;
see alsdReligious Tech. Ctr. V. Wollershei®/1 F.2d 364, 366-67 (9th Cir. 1992).
Open-ended continuity involves “a spectficeat of repetition extending indefinitely
into the future,” or predicate acts thatégart of an ongoing entity’s regular wayf of
doing business.’'H.J. Inc, 492 U.S. at 24ZTicor Title Ins. Co. v. Florida937 F.2q
447, 450 (9th Cir. 1991). “The circumstancéshe case, howevamust suggest that

the predicate acts are iodtive of a threat otontinuing activity.” Medallion
Television Enters., Inc. v. SelecTV of Cal.,,|883 F.2d 1360, 1363 (9th Cir. 1987).
Furthermore, “predicate acts designedtimg about a single event [or injury] .|. .
[do] not pose a threat of continuity.Sever v. Alaska Pulp Cor®78 F.2d 1529,
1535-36 (9th Cir. 1992)kee alsalarvis v. Regan833 F.2d 149, 152-53 (9th Qir.
1987) (pattern requirement nsatisfied by allegations @ legal aid organizations
committed three predicate acts of mail ande fraud in obtaining a single fedeyal
grant to defray costs of opposing a ballot initiative).
Setting aside Plaintiffs’ failure to adequstallege at least two predicate acts,
Plaintiffs also fail to allege facts satisfying the continuity requirement for a| civil
RICO claim. As discussein greater detail abovehere are no facts alleged
sufficiently relating the purported predieatcts. There are mady clusters of
communications, some to potential investargl others betweethe parties, that
appear unrelated to each other andremimportantly, unrelated to the alleged

purpose of the scheme. @&re are also no facts allejesuggesting a threat |of

- 14 - 15cv790
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repetition indefinitely into the future.To the contrary, Plaintiffs’ allegations

demonstrate that Defendants successfullggeted their goal to deny Plaintiffs th

Pir

shares and positions in CCT that they angled to pursuant to an oral agreement.

Any scheme concoctda Defendants is complete.nd based on the facts alleg

ed,

there are no further shares or positions Befendants could conceivably withhald.

Simply put, the circumstances of the casadbsuggest that the “predicate acts
indicative of a threat of continuing activity. SeeMedallion, 833 F.2d at 1363.

All of Plaintiffs’ allegations are thabefendants engaged in mail and v
fraud to bring about a single event—denying Plaintiffs the benefit of the oral pi
made in “early 2010,” with no threat of continuit$ee Seve®78 F.2d at 1535-3
Medallion 833 F.2d at 1363. This is not a civil®D case. It is an action for breé
of contract, a contract Plaintiffs enteretbiwith little bargaining power as they fag
the prospects of another failed company in CESeeCompl. { 24-25.) Becau
Plaintiffs fail to adequately allegesaibstantive civil RICO claim under 8§ 1964(
they also necessarily fail to allegecivil RICO conspiracy under § 1964(d¥es
Howard 208 F.3d at 751. Accordingly, the CO@RANTS Defendants’ motion
to dismiss Plaintiffs’ civil RICO clan under 18 U.S.C. § 1692(c)-(d) as to

Defendants.

B. Remaining State-Law Claims
Plaintiffs’ civil RICO claim provides ta only basis for fedal subject-matte
jurisdiction. Although a federal court ma&xercise supplemental jurisdiction o
state-law claims “that are so related taimls in the action whin [the court’s]
original jurisdiction that they form part tfie same case oowmtroversy under Articl

[l of the United States Constitution,” @@t may decline to exercise suppleme

jurisdiction where it “has dismissed all cteg over which it has original jurisdictiorn.

28 U.S.C. § 1367(a), (c)(3ee alsaCarlsbad Tech., Inov. HIF Bio, Inc, 556 U.S
635, 639 (2009) (“A district court’s discreti whether to exercise [supplemen
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jurisdiction after dismissing every claim ovehich it had original jurisdiction i
purely discretionary.”). The Supreme Colgis explained that “in the usual cas
which all federal-law claims are eliminatedfdre trial, the balance of factors to
considered under the [supplementalfigdiction doctrine—judicial econom
convenience, fairness, and comity—witloint toward declining to exerci
jurisdiction over the remaining state-law claim&€arnegie-Mellon Univ. v. Cohil
484 U.S. 343, 350 n.7 (198&ee also Gini v. Las Vegas Metro. Police DepQ
F.3d 1041, 1046 (9th Cir. 1996).

Because the Court has dismissed Riéh civil RICO claim, the Cour
declines to exercise supplemental juriidit over the remaining state-law clairn
See28 U.S.C. § 1367(c)(3). The remaining claims stem from violations of
statutes and common law, and thus, pm@perly adjudicated in state courEes
Carnegie-Mellon Uniy.484 U.S. at 350 n.7.

IV. CONCLUSION & ORDER

In light of the foregoing, the Cou@RANTS WITH LEAVE TO AMEND
Defendants’ motions to disss. Specifically, the Coull SMISSES Plaintiffs’ civil
RICO claim brought under 18.S.C. § 1964(c)-(d).

The scope of leave to file an antked complaint is limited to amendiogly
the civil RICO claim to allegadditional facts that curedidefects identified in th
order. Plaintiffs may not plead additiordaims, add additional parties, or §
allegations that are not intended to cthie specific defects the Court has no
Should any amended complaint exceed tlopsof leave to amend granted by
order, the court will strike thefflending portions undeRule 12(f). SeeFed. R. Civ

[
ns.

State

S
dd

ted.
his

P. 12(f) (“The court may [act on its own to] strike from a pleading an insufficient

defense or any redundant, immaterialp@rtinent, or scandalous matterSge alsq
Barker v. AvilaNo. 2:09-cv-00001-GEB-JFM, 20)0L 3171067, at *1-2 (E.D. Ca

Aug. 11, 2010) (striking an amendmentfealeral-law claim where the court h
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granted leave to amend only state-law claims).

If Plaintiffs choose to file an amendedplaint, they must do so no later tf

April 20, 2016.
IT IS SO ORDERED.

: /) X i
DATED: March 30,2016 ( g.}.hg__ hq / q f,ﬁ( |
Hon. Cynthia Bashant
United States District Judge
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