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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

BRIAN DEVERICK LEWIS,
CDCR #J-49028,

Plaintiff,

VS.

MATTHEW CATES, Director of
Corrections; DANIEL PARAMO,
Warden; ALAN KHAN, Chaplain;
A. OJEDA, Correctional Sergeant,

Defendants

Doc. 3

Civil No. 15cv0791 DMS (MDD)

ORDER:

1) GRANTING PLAINTIFF'S
OTION TO PROCEED
IN FORMA PAUPERIS

PURSUANT TO

28 U.S.C. § 1915(a)

[ECF No. 2]
AND

2) DIRECTING U.S. MARSHAL
O EFFECT SERVICE OF
SUMMONS AND COMPLAINT

PURSUANT TO
28 U.S.C. § 1915
FED.R.CIv.P. 4(c)

3

((d)) AND

Brian D. Lewis (“Plaintiff”), currentlyincarcerated at Richard J. Donoy

Correctional Facility (“RJD”), and proceeding pro se, has filed a civil rights comj
(“Compl.”) pursuant to 42 U.S.C. § 1983 (ECF No. 1).
Plaintiff claims he is disabled, and ttedter his transfer from California Men

Colony to RJD on September 2012, Defendants violated his right to due proceg

placing him in segregation “for no other reaghan [his] disability,” and deprived hi

of his right to free exercises a Muslim by failing to provide him with “religious mea
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which caused him to “violate thdietary tenets of his [faith].See Compl. at 3-11.He
seeks declaratory and injunctivdieéas well as $50,000 in damagés.at 13.
Plaintiff did not prepay the civiiling fee required by 28 U.S.C. § 1914(a) wh
he filed his Complaint; instead, he has filed a Motion to Prote&wrma Pauperis
(“IFP”) pursuant to 28 U.S.C. § 1915(a) (ECF No. 2).
l. Plaintiff's Motion to Proceed IFP
All parties instituting any civil action, suitr proceeding in a district court of tk
United States, except an application for wfihabeas corpus, must pay a filing f8ee

28 U.S.C. § 1914(&)An action may proceed despite aiptiff's failure to prepay the

entire fee only if he is granted leavestmceed IFP pursuant to 28 U.S.C. § 19159,
Rodriguez v. Cook, 169 F.3d 1176, 1177 (9th Cir. 1999).Wwkver, if the plaintiff is 3
prisoner and he is granted leave to proceediE&Pemains obligatdd pay the entire fe
in “increments,’seeWilliamsv. Paramo, 775 F.3d 1182, 1185 (9th Cir. 2015), regard
of whether his action is ultimately dismiss&de 28 U.S.C. § 1915(b)(1) & (2)aylor
v. Delatoore, 281 F.3d 844, 847 (9th Cir. 2002).

Under 28 U.S.C. 8§ 1915, as amendedthy Prison Litigation Reform Ag
(“PLRA"), prisoners seeking leave to meed IFP must submit a “certified copy of 1
trust fund account statement (or institutional equivalent) for the . . . six-month |
immediately preceding the filing ofélcomplaint.” 28 U.S.C. § 1915(a)(Andrewsv.
King, 398 F.3d 1113, 1119 (9th Cir. 2005). Fromdé&sified trust account statement, t
Court assesses an initial payment of 20%a)fthe average monthly deposits in
account for the past six months, or (b) therage monthly balance in the account for
past six months, whichever is greqtunless the prisoner has no asss#s28 U.S.C.

! Plaintiff invokes jurisdiction pursuatd § 1983 as well as the “Americans w|
Disabilitlies] Act,” and the Religious Eedom of Institutionalized Persons A
(“RLUIPA”). See Compl. at 1.

2 In addition to the $350 statutog/ fegyil Iitigan_ts_ must pay an addition;
administrative fee of $5(ee 28 U.S.C. 191%(%( udici@lonference Schedule
Fees, District Court Misc. Fee Schedel4 (eff. Dec. 1, 2014). The additional $
administrative fee does not apply to persons granted leave to proceédl IFP.
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81915(b)(1); 28 U.S.C. § 1915(b)(4). Thetimdion having custody of the prisoner then

collects subsequent paymerassessed at 20% of the praogdnonth’s income, in an
month in which the prisoner’s account exce®t, and forwards those payments to
Court until the entire filing fee is paifee 28 U.S.C. § 1915(b)(2).

In support of his IFP Motion, Plaintiff has submitted a certified copy of his
account statement pursuantto 28 U.S.C. 8§ 1915(a)(2) an@&.[TIVLR 3.2.Andrews,
398 F.3d at 1119. The Court hasiewed Plaintiff's trust account activity, which sho
that while he has maintain@sh average monthly balance of $6.18 and has had ay
monthly deposits of $13.89 to his accountrabe six-month period preceding the filii

of his Complaint. However, Plaintiff had an available balance of zero in his accd

y
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the time of filing.See 28 U.S.C. 8 1915(b)(4) (providing that “[iln no event sha|l a

prisoner be prohibited from bringing a civilten or appealing a civil action or crimin
judgment for the reason that the prisonenmwassets and no medayswhich to pay [an]
initial partial filing fee.”); Taylor, 281 F.3d at 850 (finding that 28 U.S.C. § 1915(b
acts as a “safety-valve” preventing dismissaa prisoner’s IFP case based solely ¢
“failure to pay . . . due to the lack of funds available.”).

Therefore, the Court GRANTRaintiff's Motion to Proceed IFP (ECF No. 2) a
assesses no initial partial filing fee pen2&.C. § 1915(b)(1). However, the entire $3

Al

)(4)

n a

nd
50

balance of the filing fee owed must be colketand forwarded to the Clerk of the Court

pursuant to the installment payment provisions set forth in 28 U.S.C. § 1915(b)(
Il.  Initial Screening pursuant to 28 U.S.C. § 1915(e)(2) and § 1915A
Notwithstanding Plaintiff's IFP status or the payment of any filing fees, the H
also requires the Court to review comptaifiled by all personproceeding IFP and b
those, like Plaintiff, who are “incarcerateddetained in any facility [and] accused
sentenced for, or adjudicated delinquent ¥ww|ations of criminal law or the terms {
conditions of parole, probation, pretrialeate, or diversionary program,” “as soor
practicable after docketingSee 28 U.S.C. 88 1915(e)(2) and 1915A(b). Under th

statutes, the Court must sua sponte disnmgEamplaint, or any portion of a complai
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which is frivolous, malicious, fails to stadeclaim, or seeks damages from defend
who are immuneSee 28 U.S.C. 88 1915(e)(2)(B) and 1915A(hypez v. Smith, 203
F.3d 1122, 1126-27 (9th C2000) (en banc) (8 1915(e)(2Rhodes v. Robinson, 621
F.3d 1002, 1004 (9th Cir. 2010) (discussing 28 U.S.C. § 1915A(Db)).

All complaints must contain “a short apl&in statement of #hclaim showing that

the pleader is entitled to relief.EB.R.Qv .P. 8(a)(2). Detailed factual allegations are

ANt

not

required, but “[tlhreadbare citals of the elements of a cause of action, supportgd b

mere conclusory staments, do not sufficeAshcroft v. Igbal, 556 U.S. 662, 678 (2009)

(citing Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007)). “Determining whet

a complaint states a plausiblaich for relief [is] . . . a comixt-specific task that requirgs

the reviewing court to draw on itsdicial experience and common sensé. The “mere
possibility of misconduct” falls short @heeting this plausibility standaridl.; see also
Mossv. U.S Secret Service, 572 F.3d 962, 969 (9th Cir. 2009).

ner

“When there are well-pleaded factudlegations, a court should assume their

veracity, and then determine ather they plausibly give rige an entitlement to relief,

Igbal, 556 U.S. at 67%ee also Resnick v. Hayes, 213 F.3d 443, 447 (9th Cir. 2000)

(“W]hen determining whether@mplaint states a claimcaurt must accept as true

All

allegations of material fact and must counstthose facts in the light most favorable to
the plaintiff.”); Barren v. Harrington, 152 F.3d 1193, 1194 (9th Cir. 1998) (noting that

8§ 1915(e)(2) “parallels the language oflEeal Rule of Civil Procedure 12(b)(6)").

However, while the court “ha[s] an ladmtion where the petitioner is pro se,

particularly in civil rights cases, to constrthee pleadings liberally and to afford t
petitioner the benefit of any doubtiebbe v. Pliler, 627 F.3d 338, 342 & n.7 (9th C
2010) (citingBretz v. Kelman, 773 F.2d 1026, 1027 n.1 (9th Cir. 1985)), it may
“supply essential elements of claithat were not initially pled.fveyv. Board of Regents
of the University of Alaska, 673 F.2d 266, 268 (9th Cir. 1982).

As currently pled, the Court finds Plaiffit Complaint contains claims sufficieft

to survive the “low threshold” for proceeg past the sua sponte screening require
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28 U.S.C. 88 1915(e)(2) and 1915A¢8ee Wilhelmv. Rotman, 680 F.3d 1113, 112
(9th Cir. 2012). Accordingly, the Court willdict the U.S. Marshéb effect service upo
the Defendants on Plaintiff's behafee 28 U.S.C. § 1915(d) (“The officers of the co
shall issue and serve all process, padorm all duties in [IFP] cases.”)EB.R.Qv.P.
4(c)(3) (“[T]he court may order that sece be made by a United States marsha
deputy marshal . . . if the pldiff is authorized to proceeith forma pauperis under 28
U.S.C. § 1915.").

lll.  Conclusion and Orders

Good cause appearing, the Court:

1. GRANTS Plaintiff's Motionto Proceed IFP pursuant28 U.S.C. § 1915(4
(ECF No. 2).

2. DIRECTS the Secretary of the CDCR, brs designee, to collect fro
Plaintiff's prison trust account the $350 filing fee owed in this case by garni
monthly payments from his account in an amamial to twenty percent (20%) of t
preceding month’s income and forwarding #apayments to the Clerk of the Court e{

time the amount in the account exceeds $18yant to 28 U.S.C. § 1915(b)(2). Al

PAYMENTS SHALL BE CLEARLY IDENTIFIED BY THE NAME AND NUMBER
ASSIGNED TO THIS ACTION.
3. DIRECTS the Clerk of the Gurt to serve a copy of this Order on Jeff

A. Beard, Secretary, CDCR, P.O. B&#42883, Sacramento, California, 94283-0001.

4.  ORDERSthe U.S. Marshal to serve agy of the Complaint and summo
upon Defendants as directed by Plaintifftba USM Form 285s provided to him. A

costs of that service will be advanced by the United St&es28 U.S.C. § 1915(d);

FED.R.QvV.P. 4(c)(3).
111

® Plaintiff is cautioned that “the ssponte screening and dismissal procedu

cumulative of, and not a substitute fonyasubsequent Rule 12gb3(6i motion thaf

(Cj:efleg%%%] may choose to bringleahanv. Wilhelm, 481 F. Supp. 2d 1115, 1119 (S
al. :
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5. DIRECTS the Clerk to issue a summonsta$laintiff's Complaint (ECK

No. 1) upon Defendants and forward it to Ridd along with a blank U.S. Marshal For
285 for each Defendant. In addition, the Clerkprovide Plaintiff with a certified copy
of this Order, a certified copy of his Comipia(ECF No. 1), and the summons so tha|
may serve the Defendants. Upon receipt i tl-P Package,” Plaintiff must comple
the Form 285s as completely and accuratelyassible, and return them to the Unit
States Marshal according to the instructithresClerk provides in the letter accompany
his IFP package.

6. ORDERS Defendants to reply to Plaintiffs Complaint within the tir
provided by the applicable provisionskdderal Rule of Civil Procedure 12(&ge 42
U.S.C. § 1997e(g)(2) (wle a defendant may occasionallg permitted to “waive th
right to reply to any action brought by a prisoner confined in ahypjason, or othel
correctional facility under section 1983,”amthe Court has conducted its sua sps
screening pursuant to 28 U.S.C. § 1915(e)(2) and § 1915A(b), and thus, has
preliminary determin#on based on the face on the pleading alone that Plaintiff
“reasonable opportunity to prevail on the mefitise defendant isequired to respond

7. ORDERSPIaintiff to serve upon Defendards if an appearance has be

m

T~

[ he
te
ed

ing

ne

DNte
ma
Nas
).
en

entered by counsel, upon Defendants’ counsspa of every further pleading or ot

er

document he wishes the Court to consider iifamust include with the original paper

to be filed with the Clerk ahe Court, a certificate stating the manner in which a true an

correct copy of the document was served on Defendants, or counsel for Defend
the date of that service. Any paper rgee by the Court which has not been props
filed with the Clerk, or which fails to inclugeCertificate of Service, may be disregarg

N )

HON. DANA M. SABRAW
United States District Judge

DATED: June 8, 2015
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