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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICTOF CALIFORNIA

WALTER HOSLEY, Case No.: 15cv00877 JAH-AGS

Petitioner
ORDER DENYING PETITIONER’S
V. MOTION TO STAY; DENYING

PETITIONER'S MOTION TO

SANDRA ALFAROQ, AMEND; OVERRULING
PETITIONER'S OBJECTIONS AND
Defendant. ADOPTING THE REPORT AND
RECOMMENDATION [Doc. Nos. 40,
54, 56, 63, 66]

INTRODUCTION
After a jury found Petitioneguilty of one count ofobbery and two counts {
burglary, the trial court sentenced PetitionePlioyears and four months imprisonme
Lodg. 5 at 5 (Doc. No. 22-9). Followingshunsuccessful appeahd state collater3
challenges, Petitioner filed a writ of habeaspus under 28 U.S.C. section 225%e
Amended Petition at 6 (Doc. No. 12). Thertdrable Clinton E. Averitte, United Stat
Magistrate Judge, submitted a Report and Recommendation (“Report”) to this
recommending denial of the petitioBee Doc. No. 40. Neither party filed objections g
this Court adopted the Repoifee Doc. No. 44.

In response, Petitioner filed a motion fdreefrom judgment and a notice of appe
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See Doc. Nos. 41, 44, 45. The Ninth Circuib@t of Appeals held the appeal in abeyance
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pending the Court’s decision on Petitioner’s rotfor relief from judgment. This Cou
granted Petitioner’'s motion andgwided him another opptumity to file objections to th
Report.

Petitioner filed objections and, later, flle motion for stay and abeyance an
motion to amend his petitionSee Doc. Nos. 54, 56, 63, 66For the reasons set for
below, the Court DENIES Petitioner’'s motiéor stay and abeyanaes moot, DENIES
Petitioner’s motion to amend and OVERRULEBStitioner’s objections and ADOPTS t
Report.

DISCUSSION
I. Motion for Stay and Abeyance
Petitioner filed a motion to stay the petitiwhile he exhausteah additional groun

for habeas relief. BecauBetitioner provides docusntation to demonstrate he exhaug

and now seeks to amend his petition to adaéve ground, his motion to stay is DENIE

as moot.
[I. Motion to Amend

Petitioner seeks to amend his petition tlal @nother ground for relief. Habe
petitions “may be amended @upplemented as providad the rules of procedur
applicable to civil actions.” 28 U.S.C.242. A party may anmel a pleading once as
matter of course within 21 ga after serving a pleading or 21 days after service
responsive pleading or motion and malyestvise amend by leave of courted=R. Civ.
P. 15(a). Granting leave to amend reststha sound discretion of the trial cou
International Association of Machinists & Aerospace Workers v. Republic Airlines
F.2d 1386, 1390 (9th Cir. 1985)This discretion must be gled by the strong feder
policy favoring the disposition of cases on therits. DCD Programs Ltd. v. Leightd
833 F.2d 183, 186 (9th Cir. 1987). Even tholegtve to amend is generally granted fre
it is not granted automaticallySee Zivkovic v. Southern Cal. Edison Co., 302 F.3d 1080

1087 (9th Cir. 2002). Four factors are coesetl when a court determines whethe

allow amendment of a pleading.hese are prejudice toetlopposing party, undue deld
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bad faith, and futility.See DCD Programs, 833 F.2d at 186ee also Foman v. Davis, 371
U.S. 178, 182 (1962).

Petitioner seeks to amend bmtition to add a new groundrfbabeas relief assertir
he was denied due process of law whenstiage court denied application of Califort
Senate Bill 1393. Notwithstanding his reference to due psp@ereview of his motion |
amend demonstrates he is solely challengiagstate court’s application of California |4
which is not cognizable ofederal habeas reviewsee Estelle v. McGuire, 502 U.S. 62
67-68 (1991) (“Today, we reemphasize that not the province cd federal habeas cot
to reexamine state-court determinationsstaite-law questions.”).Petitioner’'s passin
reference to due process does not transfomstaite law claim inta cognizable feders:
claim. Langford v. Day, 110 F.3d 1380, 1389 (9th Cir. 1996).

Because his proposed additional groundrébief is not cognizable, amendment
the petition is futile. Accordingly, Bi@oner’s motion to amend is DENIED.

lll. Petitioner’s Objections
A. Legal Standard

The district court's role in regwing a magistrate judge’s report g
recommendation is set forth in 28 U.S.C. sectio®(bf1). Under this statute, the distr
court “shall make a de novo detgnation of those portions of the report . . . to wh
objection is made,” and “may accept, rejectnadify, in whole or in part, the findings
recommendations made byetmagistrate [judge].1d.

B. Analysis

In seeking federal habeas relief, Petitiorssesits he was denietfective assistanc
of counsel when (1) his trial attorney failedobject on confrontain grounds to the trig
court’s refusal to allow counsel to impeaahwitness with a ngmzine addressing th
witness’s reputation and (2) failedrequest a CALCRIM No. 315 instruction.

1. Confrontation Clause
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Trial counsel sought to impeach the victivitness with a magazine article which

included a description of theotim based on his business degé but the trial court denie
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the request. Lodge. 2 at 28-30 (Doc. R@-3). Petitioner asserts trial counsel \

ineffective when he failed to object tcetdenial on confrontation clause grounds.
The California Court of Appeal founddhmagazine article which discussed

victim witness’s reputation in the motorégaccommunity was only collateral to the ca

and trial counsel had ample opportunity tgeach the witness and cross-examination

reveal inconsistencies in the witness’'s ataénts. The court deteined there was no

violation of the confrontation clause. dienying Petitioner’'s habeas corpus petition,
Court of Appeal determined that Petitioriaited to demonstrate a reasonable probab
the jury would have found reasonable dotiatd counsel challenged the denial
confrontation grounds. Lodge. 10 at 2 (Doc. No. 22-14).

Relying onUnited States v. Owens, 484 U.S. 554, 559 (1988), Judge Aver
reasoned that the confrontation clause doegimeta defendant the right to cross-exan
a witness in any way he wishaad found trial counsel confronted the victim witnesg
his contradictory statements and attempteamoeach him. Judge Averitte determin
the state court’s application 8frickland v. Washington, 466 U.S. 668, 691 (1984) was 11
unreasonable.

Petitioner objects to the fimys pointing to various imnsistencies in the victir
witness’s statements. Cowlis cross-examination ofthe witness revealed tf
inconsistencies of the witness’s variousatants and provided Petitioner the opportu
to impeach the witness. As noted by Judgeritte and the Court of Appeals, “[t]h
Confrontation Clause guarangeenly ‘an opportunity for effective cross-examination,
cross-examination that is effieve in whatever way, and tohatever extent, the defen
might wish.” Owens, 484 U.S. at 559 (citing{entucky v. Stincer, 482 U.S. 730, 73
(1987). Additionally, Petitioner fis to demonstrate that but for counsel’s failure to ob
there is a reasonable probability the jurguld have reached afféirent verdict. See
Srickland, 466 U.S. at 694. Accordingly, counsefislure to object to the trial court
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denial of his request to impeach the w#seavith the magazine on confrontation clause

grounds did not deny Petitioneffective assistance of counsellhis Court, therefore
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agrees the state court’'s denial of therlavas neither contrarip nor an unreasonab
application of clearly established Sapre Court law nor based on an unreason
determination of the facts. Petitioner'gexdtion is overruled anthe Court adopts Judg
Averitte’s recommendation to deny this claim.
2. CALCRIM No. 315 instruction

Petitioner argues counsel was ineffectivefloling to request the trial court gi\
jury instruction CALCRIM No. 315 becauseeswitness identification was a critical a
contested issue at trial. The Court of Appdid not address the argument in the opil
denying Petitioner’'s appeal. Howex, in the denial of hipetition for a writ of habed
corpus, the Court of Appeal determinPétitioner failed to demonstrate a reason
probability the jury would have found reasbledoubt had counsel requested the ¢
give the instruction. Lodgd0 at 2 (Doc. No. 22-14).

Noting the Court of Appeal did not addsethe issue in Petitioner’s direct apps
Judge Averitte conducted an iqadent review and found th&trcourt gave instruction
similar to CALCRIM No. 315 that included fas which were favofae to Petitioner suc
as “personal bias or prejudice” and “persontdri@st in how the case is decided.” Althol
Petitioner argued failuréo give the instruction was per se prejudicial, Judge Ave
determined some CALCRIM No. 315 factoremid have been unfavable to Petitione
because the withess knew or had contact Ré#htioner before the event and very i
time passed between the ewvend the time when theitness identified Petitione
Additionally, Judge Averitte found because @vedence against Petitioner, which inclug

U-Haul rental information showing Petitioner rented a truck during the time of the ro

tools with the victim’s inials in Petitioner’'s garagend video which showed Petitioner

pawned tools identified as belonging to the victim, was overwhelming, the faily

request CALCRIM No. 315 was not prejudicialudge Averitte determined there is ng
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substantial likelihood the result of the case widuhve changed if the court gave the jury

the instruction. Judge Averitte aldound the state law case Petitioner relies U
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distinguishable because, unlike the casaldiePetitioner, there was significant evide
to corroborate the identification in Petitioner’s trial.
Petitioner objects. He points to factarsCALCRIM No. 315 he deems favorab
He also maintainBeople v. Palmer, 154 Cal.App.3d 79, 89 (1984), the case distinguis
by Judge Averitte, supports that only an instien such as CALCRIM No. 315 can prott
a defendant when eyewitness identfion is an issue at trial.
This Court agrees with Judge Averitte ttere is no substantial likelihood the reg

of case would have changed in light o¢ thverwhelming evidence of Petitioner’'s gy

Accordingly, Petitioner fails to demonstrateffective assistance @bunsel. The Couy

overrules Petitioner’s objectioasid adopts Judge Averitte’s recommendation to deny
ground for relief.
C. Evidentiary Hearing
In his objections, Petitioneequests a hearing. Theo@t finds Petitioner is ng
entitled to an evidentiary hearingsee Totten v. Merkle, 137 F.3d 1172, 1176 (9th C
1998).
CONCLUSION AND ORDER
Based on the foregoing, ' HEREBY ORDERED:
1. Petitioner’s motion for stay drabeyance (Doc. No. 56)¥NIED as moot
2. Petitioner’'s motion to amendshpetition (Doc. Nos. 63, 66) BENIED.
3. Petitioner’s objections to the Magistrate Judge’s report and
recommendatioare OVERRULED.
4. TheMagistrateJudge’'sreport and recommendationADOPTED.
The petition IDENIED in its entirety.
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JOHNA. HOUSTON
UnjitedStateDistrict Judge
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