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MH Healthedge Holdings Inc. et al O

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

JOHN FUNDINGSLAND, Case No15-cv-01053BAS-WVG
Plaintiff, ORDER GRANTING
DEFENDANT’S MOTION FOR
SUMMARY JUDGMENT
V.
[ECF No. 47

OMH HEALTHEDGE
HOLDINGS, INC.,

Defendant.

Defendant OMH Healthedge Holdings, Inc. (“OMH”) awarded Plaidtifin
Fundingsland stock options as part of his employment compens&ieweral year
later, anothecompany purchasedantrolling interest in OMH. This transacti
automatially terminated all of OMH’s outstanding stock options awards.
because Plaintiff had never exercised his options, theyax@rnguishecind becam
worthless.

As a resultPlaintiff bringsthis diversity action seeking relief against OM
He arguesOMH breached the partiegontractsby not informing him of the
impending transaction. The company now moves for summary judgment

Plaintiff’'s remaining claims for breach of contract and breach of the implied coy
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of good faith and fair dealing under Delaware law. (Mot. Summ. J., ECF N
Plaintiff opposes. (Opp’'n, ECF No0.67.) The Court heard oral argument on
motion. (ECF No. 69.)

Plaintiff fails to demonstrate a triable issue of fact on his breach of cg
claim. Nor doede show compelling issues of fairngsstify this Court invoking
the implied covenant under Delaware law. Therefore, for the followingneatbas

CourtGRANTS OMH'’s motion for summary judgment.

l. BACKGROUND

A. Plaintiff's Stock Options

Plaintiff John Fundingsland is “an executive with expertise in revenue
management and outsourcing phone calls and business processing servic
healthcae industry.” (Fundingsland Decl. {1 2, ECF No-1¥6Yy In early 2011
Plaintiff was recruited to serve as the Chief Operating Officer of OMH’s subs
in Chennai, India. I4. § 3.) Plaintiff assumed this role around April 2011. (J

Statement of Undisputed Facts (“*JSUF”) § 1, ECF Nel 35As part of Plaintiff's

employmentompensation, OMH granted him stock optiofisl. 1 2.)

OMH is a Delaware corporation. Delaware law allows a cotjoordo issue

stock options.Telxon Corp. v. Bogomolny92 A.2d 964, 976 (Del. Ch. 200(tjting
Del. Code Ann. tit. 8, § 157)“An option is a right to purchase a stock at a g
price? AT&T Corp. v. Lillis 953 A.2d 241, 244 n.(Del. 2008) The designate

price “is known as thexercise pricé Id. Typically, when a stock option “vests

the option holder has an immediate right to “exercise” the option@nged it intg
stock by paying the exercise pric&he option therefore,does not automatical

become stock at the time wésting;the holder must usually take an actietine

“exercise’—to obtain the promised shareSee, e.g.Eluv Holdings (BVI) Ltd. v.

Dotomi LLC, No. CIV.A. 6894VCP, 2013 WL 1200273, at *10 (Del. Ch. Mar.

2013) (drawing a distinction betweernhe vesting andcual exercise of optiohg
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Knight v. Caremark Rx, IncNo. CIV.A. 1756N, 2007 WL 143099, at *34 (Del.
Ch. Jan. 12, 2007interpretingastock option provisiothat providel for accelerate
vesting upon an employee’s departure following a change in control of the en
The terms of stock options must be “settiasr incorporated by referenage
the instrumenor instruments evidencing such .options” Del. Code Ann. tit. 8,
157. For Plaintiff's stock options, the terms are contained in timteerelatec
instruments: OMH’2007 Stock Incentive Plan, the Stock Option Award Agreer
and a Notice of Stock Option Award. (JSUF 1 2.) The Court will examine eag

in turn.

1. Stock Plan

To promote the success of OMH, the 2007 Stock Incentive(F8#rck Plan”)
establishes a framework for the company to award stock options to its emp
directors, and consultantsStock Plarg 1,Pugh Decl. Ex. 1ECF No. 473 at4.) A
person who receives an award of stock options undé&ttokPlan is referred to @
a “Grantee.” (Id. 8 2(x).) An “Option” is defined as “an option to purchase SHh
pursuant to an Award Agreement granted under the Plaah.’8 ¢(cc).) Plaintiff's
“Award Agreement” is the second document discussed below, arfstdbkPlan
defines this item as “the written agreement evidencing the grant of an award e
by the Company and the Grantee, including any amendments thetetd 2(f).)

Beyond establishing a structure for OMH to award optionsSthekPlan sets
forth various ground rules for these awards. For example, the Plan speaks
happens upon the occurrence of a “Corporate Transaction.” A Corporate Trar
includes “a merger oconsolidation in which the Company is not the surviy
entity” andan “acquisition . . . of securities possessing more than fifty (50%)
total combined voting power of the Company’s outstandewurities. . . .” (Stock|
Plan § 2(g).) The Plan provides that a Corporate Transaction affexridea stoc

options as follows:
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(@) Termination of Award to Extent Not Assumed

(i)  Corporate Transaction Effective upon the consummation
of a Corporate Transaction, all outstanding Awards under the Pddin sh
terminate. However, all such Awards shall not terminate to the exter
they are assumed in connection with the Corporate Transaction.

(Id. 8 11(a).) Relatedly, th8tock Plan grants its administrator the authority
provide for the full or partial automatic vesting and exercisability of one or
outstanding unvested awards under the .Plgid. 8 11(b).) The plan administratq
may do so “in advance of any actual or anticipated Corporate Transaction” or
time of the grant of an Award.”ld.)

The StockPlan also discusséise suspension or termination of thempany’s
stock option program. (Stock Plan § 14.) It imbues OMH'’s board of director
the power to “amend, suspend, or terminate the Plan” at “any tin.'§8 (4(a).)
That being said, “any termination of the Plan . . . shall not affect Awards al
granted, and such awards shall remain in full force and effect as if the Plan
been . . . terminated[.]’ld. § 14(b).)

Finally, the Plan provides Grantees like Plaintiff with a limited informg
right: “The Company shall provide to each Grantee, during the period for whic
Grantee has one or more Awards outstanding, copies of financial statements
annually.” (Stock Plan § 19.)

2.  Option Agreement
Pursuant tahe Stock Plan’s framewoyllaintiff entered into a Stock Opti
Award Agreemen(‘Option Agreement”) with OMH. (Option Agreement 8 1, P{
Decl. Ex. 2, ECF No. 43 at 22.) This agreement, whighsubject to the terms

the Stock Plan, grants Plaintiff ttetock options described in an accompanyji

Notice of Stock Option Award. Id.) The Option Agreement providéisat thess

options “shall be exercisable during [their] term in accordance with the V
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Schedule set out in the Notice and with the applicable provisions of the Plan §
Option Agreement.” If. § 2(a).) Further, thimgreementtates Plaintiff ma
exercise his options “only by delivery of an Exercise Notice (attached as Exh
which shall state the election to exercise the Option [and] the whole number of
in respect of which the Option is being exercised[Iff. § 2(b).)

3. Notice of Stock Option Award
The Notice of Stock Option Award details the specifics of Plaintiff's s
options. (Notice of Stoc®ption Award, Pugh Decl. Ex. 3, ECF No.-3at 38.) I

provides him the option to purchase 268 shares of OMH’s common atcahi

exercise price of $293.34 per share, for a total cost of up to $668,2151t2. The
Notice alsoprovides a vesting schedule for Plaintiff's options: his right to purg
the first third of the 268 shares vests on May 23, 2012; the second third vests
23, 2013; and the remainder vests on May 23, 204 (

Pursuant to the Notic®Jaintiff’'s options expire on May 23, 2021. (Noticg

Stock Option Award.)If Plaintiff separates from the compampweverthe Noticg

and thi:

y
ibit A)
Share

tock

thase

on Ma

of

statedhe instead hasthreemonthperiod to choose whether to exercise those options

that havealreadyvested. Id.) Finally, the Notice states that if there is a “Chang
Control of the Company whereby a majority ownership is bought by a single iny
all the stock options will vest immediately.{ld.)

In sum, the Stock Plan creates the company’s stock option progra
Plaintiff participated inandit provides for the termination of any outstanding aw
upona Corporatdransaction. The Option Agreement grants Plaintiff options u
this Planand binds him to the Plan’s termkast, the Notice of Stock Option Awa

e of

yestor,

m that
ards
nder
ird

1 To be preise, Plaintiff's Notice of Stock Option Award references a “Change of

Control”—not a “Corporate Transaction.” The Notice incorporates the Stock Plan’s definsg
and the Plan has a separate definition for a “Change in Control” ver€as@orate Trasaction.’
(SeeStock Plan8 2(i), (q).) The Change in Controtlefinition is narrower; itmeanscertain
transactions that occ(i after the company has gone publi€igrwhen thecompanyis purchase
by a publiclytraded company.Sge id8§ 2(i), (hh).)
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providesthe specifics of Plaintiff's award, including the number of options
amount he needs to pay per share to exercise the options, and when his

become exercisable and expire.

B. Plaintiff's Separation from OMH

“Plaintiff's employment as C.0.0. with Defendant’'s company in India e
in about May 2012.” (JSUF { 6J)hus, under the terms of his stock option aw
Plaintiff had onlythree monthdrom his date of separation to exercise his ve
options? (Notice of Stock Option Award.) ¢Wwever,when he separated from f{
company Plaintiff and OMHentered into &eparation reement dated May 2
2012 (Id. 9 7.) The Separation Agreement extended the date for Plaintiff to e)
his optionsas follows: “All of your stock options granted to you on May 23, 2
via Award number OMHD28, must be exercised by October 15, 2012. This g
supersedes the ‘Pesermination Exercise Period’ defined ifthe Notice]”
(Separation Agreement, Pugh Decl. Ex. 4, ECF Noe3 4t 8.) Further, the
Sepaation Agreement notes:

If a change of control occurs prior to you exercising your options, it ig
anticipated that the buyer will only purchase a portion of the outstandin
options from the management team (50% is our expectation but will b
up to thebuyer), which you are a part of. Whatever portion the buyer
allows the management team to exercise is the same percentage that \
be used to determine the number of options you will be able to sell. Nor
of your remaining options will be extended past the change of control.

(1d.)® The Court will refer to this provision as the “Management Team O
Provision.” The SeparatioAgreement also provides for Plaintiff to continaevork
for OMH as a consultanintil November 30, 2012.1d.)

2 0n May 23, 2012, the first third of Plaintiff's options vestegiving him the right tq

the
optiot
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purchase up to 88 shares of OMH at a cost @gf%#234 per share. (Notice of Stock Option Awalrd.)

3 OMH has not argued that this provision only applies to tiimses that meet the narrow
definition of a “Change in Control” under the Stock Plan, as compared toahestthat satisfy
the definition of a “Corporate Transaction.”
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Plaintiff askedto extend the deadline for him to exercise his options be
he knew there was a potential OMH would be sold. (JSUF  16.) OMH’s Pre
Anurag Mehta testified that from 20bhward OMH was “constantly in . . sale
mode” and that “it was noainy secret.” Ifl. § 14.) Following Plaintiff’'s departu
from OMH, thenboard member Dennis Drislane testified that he would give Plg
“the general sense that [OMH was] still in the market looking for a buyer,” b
“any confidential informatioras it relates to deals [OMH was] working onlJd.(
12.) Specifically, on September 27, 2012, Plaintifh@led Drislane askingbout

the status of a pending deal. (Fundingsland Decl. { 10, Ex. 1.) Drislane resy

John, it appears that the deal is dead. If that's the case, we will probab

pull back and focus on building the company, perhaps even do an

acquisition. Gopi wants to wait until after we are sure the deal is deal
before discussing your options. | expect that will be another wewalopr
| will keep you informed.

(1d.)

Given that Plaintiff's options were set to expire©@otober 15, 2012 he
followed up on October 4, 2012, to discussdusstandingoptions. (Fundingslan
Decl. Ex. 1.) After talking with the other members of the board, Drislane respc
on October 8, 2012, stating:

The Board is willing to extend the execution period for 1/3 of the original
number of your options (90), since you worked for us for 1 year of the
contemplated 3ear employment period. The exercigzipd for these

90 options will be extended from October 15, 2Gb2March 31, 2013.
We hope to have a transaction done in the first quarter, so that wou
allow you to benefit from a transaction that is completed over the next si
months. Even if a transaction is not completed during this six montf
period, it still would allow you to exercise your options next year with
the resulting tax implications potentially offset by a transaction that
occurs any time in 2013.

(1d.)
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Accordingly,on October 92012, Plaintiff and OMH amended the Separag
Agreament. (JSUF { 8.)Plaintiff's number of stock options was reduced from
to 90 and the exercise dafer the optionsvas extended until March 31, 2013d.)

Finally, in an amendment to étfSeparation Agreement dated Mar29, 2013
the parties further extended the exercise date for Plaintiff's stock optig
December 31, 2013. (JSUF 1 9.) By this time, Plaintiff was no longer workan
consultant for OMH.(Id. [ 6,27.) On April 2,2013, Drislane told Plaintiff via-¢
mail that “[t}he Board has approved extending your options through the end

year” and “[h]Jopefully we will have a transaction done by thend’ { 13)

C. Corporate Transaction

Meanwhile, on March 27, 2013, OMa&ihd an entity that ultimately purchag
the controlling interest in the compafifAugust 2013 Purchaser”) entered intg
Mutual NonDisclosure Agreement (“NDA”) regarding potential busines
relationship discussions. (JSUF f 17.) The NDA restrictedgbeiiconfidentia
information to employees, attorneys, ageatsl other individuals needing to kn
such information to facilitate the potential business arrangement. (NDAR§g8
Decl. Ex. 8, ECF No. 43 at 53.)

On June 13, 2013, OMH and the Asg®2013 Purchaser entered into
Exclusivity Agreement, which was expressly designated as “Confid
Information” under the NDA. (JSUF § 20.) The Exclusivity Agreemeotipited
OMH from initiating, accepting, or soliciting any offers reigtto the acquisition o
OMH’s assets or stock. (Exclusivity Agreemer Pugh Decl. Ex. 9, ECF No. 4
3 at 57.) The period of the Exclusivity Agreement was subsequently exten
July 31, 2013andagain omAugust 19, 2013. (Amendment to Exclusivity Agresani|
1, Pugh Decl. Ex. 10ECF No. 473 at 62; Amendment No. 2 to Exclusivi
Agreement 1, Pugh Decl. Ex. 11, ECF No-34&t 65)
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On August 30, 2013, OMH’s Board of Directors terminated the Stock
(JSUF 1 23.) On the same day, a Corporate Transaction occurredhehingus

Plan.
[

2013 Purchaser and OMH entered into a Series B Convertible Preferred Stocl

Purchase Agreement (“SPA”).Id( § 24.) “Under Section 5.5 of the SPA,
outstanding stock options were automatically terminpteduant to the terms of t
Stock Option Plafi. (Id. 1 25.)

While some of OMH'’s employees involved in due diligefarethe Corporat
Transactionwere aware of the pending August 2013 Transaction, CEO Nat
testified that none of OMH’s active employees exercised their stock options
the saleof the company. (JSUF § 26.) Nor did OMH publish the “change i
stock option plan . . . to the option holdersid. ( 44.) Further, CEO Nataraja
testified that employees who had stock optiorte@time of the sale did not rece

compensation related to the stock optiord. 47.)

D. Closing and Change in Control Bonuses
Although none of OMH'’s active employeegxercisedtheir stak optiong
before the sale, thirteen employeeseived “Closing and Change in Conf
Bonuses. (JSUF 1 4851.) CEO Natarajan stated these bonuses Yyrnely stay

bonus[es]” based on tenure and seniority in the compald.. (48.) Plaintiff,

all
he

9%

arajan
before
n the

5

ve

rol

however,has produced a “spreadsheet indicating that 13 of the 14 of [OMH’s]

employees granted Closing and/or Change in Control Bonuses received boj
an amount of 41%wof] the value of their outstanding options . . . and that 1 out (
14 received a bonus that was 48% of the value of her outstpagtions.” (d. 11
49-50.)

“On October 24, 2013, [Plaintiff] reached out to [Presid&tghta to inquire

about the status of a transaction. During that conversation, Mehta denied an)
change in contrdl. (Fundingsland Decl. § 13.)Plaintiff testified that while he hg

the financial capability and there was nothing preventing him from exercisif
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stock options, he nevertheless chose not to exercise his stock options.” (JSU
Plaintiff later learned of th€orporate Tansactiorfrom another persorbut when hg
again spoke withPresidentMehta, “Mehta told [him] that as a result of t
transaction, [his] options had been terminated in August 20E8iidjngsland Dec
115.)

E. Procedural History

In his First Amended Complaint, Plaintiff brought claims against OMH
(1) breach of contract, (2) breach of the implied covenant of good faith ar
dealing, and (3) fraudulent misrepresentation and concealment. (First Am. {
19 1840, ECF No. 17.) The Court granted OMH’s motion to dismiss Plain
concealment claim, but denied the company’s request to dismiss Plaintitiraat
claims? (ECF No. 24.) OMH now moves for summary judgment on Plain

remaining claims.

II.  LEGAL STANDARD
Summary judgment is appropriate under Rule 56(c) where the moving

F 1 2¢

3%

his

1 for

d fair
Compl
tiff's
DN
Liff's

party

demonstrates the absence of a genuine issue of material fact and entitlement

judgment as a matter of lavieeled. R. Civ. P. 56(clCelotex Corp. v. Catretd77
U.S. 317, 322 (186). A fact is material when, under the governing substantive
it could affect the outcome of the casénderson v. Liberty Lobby, Inc477 U.S
242, 248 (1986) A dispute about a material fact is genuine if “the evidence is

that a reasonable jury could return a verdict for the nonmoving pddyat 248.

41n its order on OMH’ssecondnotion to dismiss, the Court relied upon several allega|
in Plaintiffs amended pleading that anederminedby the undisputed evidence. In particu
Plaintiff alleged that “other members of the management team had indeed beenealbl teas

fifty percent of their options to the new majority shareholder as outlined in &ye28, 2012

separation greemerit—implicating the plain language of thévlanagement Team Optio

Provision. (First Am. Compl.] 17;see also id] 24.) Howeverit is undsputed that all of the

company’soutstanding options were terminated in the transaction, and none of OMH’s
employees exercised their options before the sale of the company. (JSUF 1Y 25-26.)
—-10- 15cv1053
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A party seeking summary judgment always bears the initial burdg

establishing the absence of a genuine issue of materialJaltitex 477 U.S. at 323.

The moving party can satisfy this burden in two ways: (1) by presenting ev
that negates an essential element of the nonmoving party’s case; or
demonstrating that the nonmoving party failed to make a showing suffici
establish an element essential to that party’s case on which that party will b
burden of proof at trialld. at 322-23. “Disputes over irrelevant or unnecessary f
will not preclude a grant of summary judgment.!W. Elec. Serv., Inc. v. Pac. El
Contractors Ass'n809 F.2d 626, 630 (9th Cit987).

If the moving party meets this initial burden, the nonmoving party cg
defeat summary judgment merely by demonstrating “that there is some metay
doubt as to the material factsMatsushita Electric Indus. Co., Ltd. v. Zenith R3
Corp, 475 U.S. 574, 586 (19863ge also Triton Energy Corp. v. Square D,G8.
F.3d 1216, 1221 (9th Cir. 1995) (“The mere existence of a scintilla déeee ir

support of the noimnoving partys position is not sufficient.”fciting Anderson477

en of
3
dence
(2) b
ent to
ear thi
ACts

eC.

annot
)hysice

1dio

U.S. at252). Rather, the nonmoving party must “go beyond the pleadings

nd by

‘the depositions, answers to interrogatories, and admissions on file,” desgignate

‘specific facts showing that there is a genuine issue for tri@delotex 477 U.S.
324 (quotingormerFed. R. Civ. P. 56(e)).

When making this determination, the court must view all inferences (

from the underlying facts in the light most favorable to the nonmoving p&eg.

Matsushita 475 U.S. at 587 Credibility determinations, the weighing of eviden
and the drawing of legitimate inferences from the facts are juryiéumse not thos
of a judge, [when] he [or she] is ruling on a motion for summary judgm
Anderson477 U.S. at 255.
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[11.  ANALYSIS

A.  Breach of Contract

“Under Delawae law, the elements of a breach of contract claim are:
contractual obligation; (2) a breach of that obligation; and (3) resulting dants
Interim Healthcare, Inc. v. Spherion Corf84 A.2d 513, 548 (Del. Super. Ct. 20(
“The proper construction of any contract . . . is purely a question ¢f IRWwone

Poulenc Basic ChesnCo. v. Am. Motorists Ins. Co616 A.2d 1192, 1195 (Del.

1992) “Contracts are to be interpreted as written, and effect must be given 1
clear and unambiguous terms$SV Inv. Partners, LLC v. ThoughtWorks, |ifcA.3d
973, 983 (Del. Ch. 2010)‘Contract terms themselves will be controllimgen they,
establish the partiesommon meaning so that a reasonable person in the posi
either party would ha no expectations inconsistent with the contract langt
Eagle Indus., Inc. v. DeVilbiss Health Care, |02 A.2d 1228, 1232 (Del. 199]
accordGMG Capital Invg LLC v. Athenian Venture Partners I, L,.B6 A.3d 776
780 (Del. 2012)see als&Vinv. Partners 7 A.3d at 983 (When a contract is cle
on its face, the court should rely solely on the clear, literal meaning of the

contained in the contrac}.”

In his First Amended Complaint, Plaintiff alleg€3MH breached the

Management Teams Option Provisioffrirst Am. Compl. 1 224.) OMH moves
for summary judgment on this claim, arguing it did not breach this express pro
(Mot. Summ. J. 3:128.) In response, Plaintiff seeks to survive summary judg
based on not only theontractual obligatiorbut also a series of additional provisi
that he did not identify in his pleading. (Opp’n HL8:9;see alsReply 1:84:2)

® As determined in the Court’s order on OMH’s motion to dismiss (ECF No. 16), Del
law applies to Plaintiff's claims becau@gthe parties invoked the state’s law in an express ch

of law provision and (ii) Delaware has a substantial relationship to the partsee Hatfield V.

Halifax PLC 564 F.3d 1177, 1182 (9th Cir. 2009) (“In determining the enforceability of a g
of law provision in a diversity action, a federal court applies the choice of law ofithe forun
state, in this case California.jee alsdNedlloyd Lines B.V. v. Superior CouBtCal. 4th 459, 46
(1992) (identifying California’s test for enforcing a contractual choickfprovision).
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The Court will first address therovision raised in Plaintiff's First Amends
Complaint it will then turn to whether considering Plaintiff's additional theg
based on other contractual obligationapgropriate.

1. Management Team Options Provision

Plaintiff arguessummary judgment is inappropriate because a jury (

conclude ®MH breached the Management Team Options provifipaenying him

a lump sum predicated on the value of his options.” (Opp’n +6&89.) To recall

this provision states, “if a change in control occurs prior to [Plaintiff] exercising

options, . . .\v]hatever portion the buyer allows the management team to exer,

the same percentage that will be used to determine the number of options [
be able to sell.”(Separation Agreemegt)

Plaintiff fails to demonstrate there is a genuine issue for trial on this (

The plain language of the Management Team Options Provision promisg

Plaintiff “will be able to sell” the same “percentage . . . of options” as the

“allows the managemergam to exercise.lt is undisputedhowever, thatlue to the

Corporate Transaction, “all outstanding stock options were automatically term
pursuant to the terms of the Stock Option Plan.” (JSUF {1 25.) They were terr
because the August 2013 Purchaser did not assume them in the trans&xi
Stock Plan § 11(a)(i) (providing that unless outstanding awards are assume
Corporate Tansaction, “all outstanding Awards under the Plan shall termin
None of OMH'’s ‘active employees exased their stock options before the sale

the company. Id. 1 26.) Consequentlgs a matter of lawRlaintiff cannotshow the

management team . . . exercise[d]” a “percentage” of their options, which naued

triggeredthe provision helaims thecompany breachedn other words, he cann
demonstrate OMH breached the Management Team Options Provigene.gSV|
Inv. Partners 7 A.3d at 983 (providinghat when the contract is clear, the ca

“should rely solely on the clear, literal meanwofgthe words it contains). And,
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given that Plaintiff fails “to make a sufficient showing on an essential elérof
his breach of contract claim, summary judgron this cause of action is warran
SeeCelotex 477 U.S. aB23

Plaintiff nevertheless tries to survive summary judgment by focusing (¢
Closing and Change in Control Bonusesarded to thirteeemployees. (Opp’'n
17:3-18:9.) He argues the evideregiewed in the light most favorable to him
demonstrates these bonuses were “predicated solely on the value of outg
options,” creating a triablissue of material fact on his breach of conttksm. (Id.
18:5-7.)

The Court is unconvincedven if the Closing and Change in Control Bont
were awarded based on the value of outstanding options, this iraégordbesnot

displace the fact that Plaintiff's unexercised options were terminated under th

language of the Stock Plan. (JS 25.) Nor does this interpretatiomean the

company’s management team membersetfcis@d]” a percentage dheir ogdions
in the sale-triggering the Management Team Options Provisi@BeeSeparatior
Agreement 2.) They did not. (JSUF { 26.) Simply, Plaintiff still does no
demonstratéhe plain language of thiglanagement Team Options Provision \
breached

In sum, because Plaintiff has not produced evideteraonstrating OMH
breached the Management Team Options Provision, OMH is entitled to judgr

a matter of law on Plaintiff’'s claim for breach of toisligation.

2.  Additional Contractual Provisions
Beyond theManagement Team Options Provision, Plaintiff seeks to re

several other portions of the parties’ agreements to serve akdh&actua

obligation” for a breach of contract claimSeeSpherion 884 A.2d at548 These

are:
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OMH argues the Court should not consider whether Plaintiff demonstratable|
breach of contract clailmased on theeprovisions because Plaintffiiled toidentify

them prior tathefiling of his Opposition.(Reply 1:84:2.)

(1) The Stock Plan’s provision ddrizing the plan administratotd’ ameng
the terms of any outstanding Award granted under the Plan, providg

!
bd that

any amendment that would adversely affect the Grantee’s rights under an

outstanding Award shall not be made without the Grantee’s written

consent. (StockPlan § 4(c)(vii);see als®pp’'n 10:26-24.)

(2) The Option Agreemeist requirement that “[tjhe Noticghe Pla, and this
Option Agreement . . . may not be modified adversely to the Gra
interest except by means ofwaiting signed by the Company and 1
Grante€’ (Option Agreement 8§ 15ee alsdpp’n 10:24-28.)

(3)The Stock Plan’s requirement that OMH “provide to each Grantee, g
the period for which such Grantee has one or more Awards outstg
copies of financial statements at least annual{$tock Plan § 19%ee alsq
Opp'n 15:1215.)

(4)The Option Agreement’s specification that “[nJo Shares hballdeivered
to the Grantee or other person pursuarnhéoexercise of the Option un
the Grantee or other person has madangements acceptable to
Administrator for the satisfaction ajpplicable income tax . .including,
without limitation, such othr taxobligations of the Grantee incidenttte
receipt of Shares . . . .(Option Agreement 8§ 2(c}ee als®Opp’'n 15:18
25.)

(5)The Notice of Stock Option Award’s provision that “[ijn the event
Change of Control of the Company whereby a majority ownersh
bought by a single investor, all the stock options will vest immediat
(Notice of Stock Optionsee als®©pp’'n 16:724.)
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“Where plaintiffs ‘fail ] to raise[a clain] properly in their pleadings, . [if]

they raised it in their motion faummary judgment, they shoullde allowed tg

incorporate it by amendment under FRdCiv. P. 15(b)” Desertrain v. City of Lo
Angeles 754 F.3d 1147, 1154 (9th Cir. 201@lterations in originalquoting

Jackson v. Hayakawé05 F.2d 1121, 11299 Cir.1979); accordKaplan v. Rosg

49 F.3d 1363, 1370 (9th Cir. 1994)nd, “when issues are s&d in opposition to
motion [for] summary judgment that are outside the scope of the compliia
district court should construe the new matter as a request to amend the p
under Rule 15(b)Apache Survival Coal. v.nited States21 F.3d 895, 910 (9th C
1994)(citing Jackson605 F.2dat1129; but sed_a Asociacion de Trabajadoreke
Lake Forest v. City of Lake Fore$24 F.3d 1083, 1089 (9th Cir. 20 @ptingthe

a

eading

plaintiff “may not effectively amend its Complaint by raising a new theony of

standing in its response to a motion for sumnpagdgment”); Wasco Prods., Inc.

Southwdl Techs., Inc.435 F.3d 989, 992 (9th Ci2006) (“Simply put, summary

V.

judgment is not a procedural second chance to flesh out inadequate pleadings

(internal quotation marks omitted).)

Delaware law requires that plaintiff identify an express contract provis

that the defendant breached to state a claim for breach of cordrgcAnderson v,

Wachovia Mortg. Corp.497 F. Supp. 2d 572, 581 (D. Del. 2007) (citig-Mart
Stores, Inc. v. AIG Life Ins. CR0L A.2d 106, 116 (Del. 2006))Plaintiff’s initial
pleading ran afoul of this requiremenhe generally alleged that “Defend:
breached the contracts” at issugCompl.  20.) Consequently, the Court grant
OMH'’s motion to dismiss this claim with leave to amertBECF No. 16.) Plaintiff

responded by amendings pleading to identify the Management Team Opt

on

ant
ed

ions

Provision as the basis for his claim, hetdidnotinvokethe other express provisions

he nowseekdo rely upon. $eeFirst Am. Compl. 1 2231.)
Further, OMHdemonstrates that Plaintiff did not identify these provis

when prompted talo soin discovery. The compargropounded an interrogatg
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asking Plaintiff to “identify . . . (i) the specific provision(sjou contend were

breached,” buPlaintiff's responseoes notdentify any of the additionalrpvisions
he now claims were violatedPI's Resp. to Def.’s Interrogs. 1445, Pugh Decl|.
Ex. 15, ECF No. 4B at 85.)

The Court concludes Plaintiff failed to properly raise his alternatigach of

contract claims in his First Amended Complaint. Because he first raises them in his

Opposition, the Court construes the new matter as a request to tragineading
under Rule 15(b)SeeApache Survival Cogl21 F.3dat910 Rule 15 advisethat
“leave shall be freely given when justice so requires.” Fed. R. Chs@). “Thig
policy is ‘to be applied with extreme liberality.Eminence Capital, LLC v. Aspe0
Inc., 316 F.3d 1048, 1051 (9th Cir. 2003) (quotibgens v. Kaiser Found. Higa

UJ

n,

Plan, Inc.,244 F.3d 708, 712 (9th Ci2001)). “Five factors are taken into account

to assess the propriety of a motion for leave to amend: bad faith, undue

delay

prejudice to the opposing party, futility of amendment, and whether the plaintjiff has

previously amended the complaintJohnson v. Buckley56 F.3d 1067, 1077 (9th

Cir. 2004). Of these factors, prejudice to the opposing party carries the greatest

weight. Aspeon, InG.316 F.3cat1052. However, absent prejudice, a strong showing

of the other factors magupport denying leave to amen8ee id.

On balance,these factors demonstragranting leave to amend is npt

appropriate here. First, granting leave would prejudice ONItscovery is now
closed The parties have completed their qmal disclosuresand only a potentia

trial in this actionremains. Moreovethere is no indication that the company Wwas

on notice of these additional breach of contract claiRather, OMHfiled this

summary judgment motion targeting the contract provision Plaintiff identified |n his

First Amended Complaint in response to the company’s motion to di$
Plaintiff's pleading and his discovery response did not ideanfyofthe additiona
provisions. Hence, this factor indicates the Court should deny leaaenend. See
Howey v. United Stated81 F.2d 1187, 1190 (9th Cir. 1943)T] he crucial facto

=

-17 — 15¢cv1053

miss



© 00 N o o -~ w N Pk

N RN DN N N N N N DN R PR R R R R R R R
0o N o O~ W N RBP O © 0 N O oM W N L O

Is the resulting prejudice to the opposing partysee alsd.ockheed Martin Corp. v.

Network Sols Inc, 194 F.3d 980, 986 (9th Cir. 19990lomon v. N. AnLife &
Cas. Ins. Cq.151 F3d 1132, 113%9th Cir. 1998)

The undue delay fagt points to the same outcome. Plaintiff’'s First Amen
Complaint was filed seventeen months before his Opposition to OMH’s moti
summary judgment. The delay is also unexplainable. For instaneef the ney
provisions PlaintiffarguesOMH breaded is the requirement that the comp
provide him with annual financial statemenBut whether OMHprovided Plaintifi
with financial statements during the years prior to this lawsuit was within Plai
knowledge at the time he commenced this actiimerefore, te unwarranted dela
in identifying this provision supports denying leave to ame®eeKaplan 49 F.30
at 1370 (reasoning denial of leave was appropriate at the summary judgme
where the plaintiff was aware of two documents containing alleged false stat
“from the beginning of the litigation”)see also AmerisourceBergen Corp
Dialysist W., IngG. 465 F.3d 946, 953 (9th Cir. 2006We have held that an eig
month delay between the time of obtaining a relevant fact and geaKkeave tt
amend is unreasonable

In addition Plaintiff has previously amended his pleading. This factor
supports denying him leate amendo raise severalewbreach of contract clain|
that arepredicated on different obligationsSeeDCD Programs, Ltd. v. Leightq
833 F.2d 183, 186 (9th Cir. 198froviding “a district court’s discretion ov
amendments is especially broa¢here the court has already given a plaintiff on
more opportunities to amend his complaint . . (qtiotingMir v. Fosburg 646 F.20
342, 347(9th Cir.1980)).

Accordingly, although the Court construes the new breach of contract
raised in Plaintiff’'s Opposition as a requisstleaveto amend his pleading, the @o

denies Plaintiff's requestipon congeration of the relevant factorsOverall,
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summary judgment is appropriate on Plaintiff's first cause of action because

to demonstrate a triable breach of contract claim.

B.  Breach of the Implied Covenant of Good Faith and Fair Dealing

OMH alsomoves for summary judgment on Plaintiff's claim for breach o
implied covenant of good faith and fair dealing. (Mot. Summ. J. 3229.) The
company argues it is entitted to summary judgment because Plaintiff ¢
demonstrate it actaahreasondly or arbitrarily. (Id.) In response, Plaintiff argu
OMH breached the implied covenant by, among other thmgfsnotifying him of
the impending Corporate Transaction. (Opp’'n 423/28.) Ultimately, aftef
hearing oral argument on this claim, theu@ograns OMH’s motion becaus

Plaintiff fails to demonstrate the implied covenant applies in these circumstan

1. Framework Under Delaware Law
Under Delaware law, the implied covenant of good faith and fair dealing
in every contractDieckman v. Regency GP L B55 A.3d 358, 367 (Del. 2017 he
implied covenant of good faith “is the obligation to preserveirg of the bargain.

ne fails

f the

cannot

S

e

ces.

exists

Dunlap v. State Farm Fire and Cas. C878 A.2d 434, 444 (Del. 2005) (quoti
Pierce v. Int'l. Ins. Co. of l|.671 A.2d 1361, 1366 (Del. 1996)The doctrine “is
‘best understood as a way woilying terms in the agreementhether employed t

analyze unanticipated developmeaotdo fill ggps in the contract’ provisions.” Id.

at 441 (quotinge.l. DuPont de Nemours & Co. v. Pressm@n9 A.2d 436, 443 (Dsl.

1996).
“A claim for breach of the implied covenant ‘is contractual. NAMA
Holdings, LLC v. Related WMC LL.Blo. CV 7934VCL, 2014 WL 6436647, at *1

(Del. Ch. Nov. 17, 2014)jquoting ASB Allegiance Real Estate Fund v.da¢i

Breckenridge Managing Memhes0 A.3d 434, 439 (Del. CI2012). Thus, the

elements of an implied covenant claim are those of a breach of contract el
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specific implied contractual obligation, a breach of that obligation by the defe
and reslting damage to the plaintiff.”ld. (quotingFitzgerald v. CantorNo. C.A.
16297NC, 1998 WL 842316, at *1 (Del. Ch. Nov. 10, 1998)

Applying the implied covenant “involves a ‘cautious enterprisé\émec .

Shrader 991A.2d 1120, 1125 (Del. 201@yuotingDunlap, 878 A.2d at 441l The
doctrine is “rarely invoked successfythandit is subject to several constrainiSes
Kuroda v. SPJS Holdings, L.L,®@71 A.2d 872, 888 (Del. Ch. 2009itially, “[t]he
implied covenant cannot be invoked to override the express terms of the cb
Id.; see alsddave Greytak Enters., Inc. v. Mazda Motors of Am., B2 A.2d 14
23 (Del.Ch.1992)(“[W]here the subject at issue is expressly covered by the co
or where tle contract is intentionally silent as to that subject, the implied dy
perform in good faith does not come into playdg¢cordNeme¢991 A.2d at 1125
26.

Further, thedoctrine applies only “when the party asserting the imp
covenant proves thahe other party has acted arbitrarily or unreasonably, th
frustrating the fruits of the bargain that the asserting party reasonably exp
Neme¢ 991 A.2d at 1126In making this determination, the court “must asses
parties’reasonable exgéations at the time of contractiagd not rewrite the contra
to appease a party who later wishes to rewrite a contract he now believes
been a bad deal.ld. (footnote omitted). Parties have a right to enter into good
bad contracts, theal enforces both. Id. “[Clourts should be most chary abc
implying a contractual protection when the contract easily could have been
to expressly provide for it.’Airborne Health, Inc. v. Squid Soap, 984 A.2d 126
146 (Del. Ch. 2009)

Accordingly, conducting a “quaseformation” to imply contract tern

should be [a] rare and faghtensive’ exercise, governed solely by ‘issues

compelling fairness.
Cincinnati SMSA Ltd. Bhipv. Cincinnati Bell Cellular Sys. Coz08 A.2d 989, 99

Dunlap, 878 A.2d at 44Z4alteration in original)quoting
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(Del. 1998). “Only when it is clear from the writgnthat the contracting parti
‘would have agreed to proscritiee act later complained of . had they thought t
negotiate with respect to that nettmay a party invoke the covenant’s protectid
Id. (quotingKatz v. Oak Indusinc. 508 A.2d 873, 880 (DeCCh. 1986).

2.  The Implied Obligation to Notify Plaintiff of a Transaction

At the threshold, Plaintiff must demonstrate it is appropriate to invok
implied covenant and imply a specific contractual obligation in these circumst
At oral argument, the Court presd@ldintiff's counsel to identify the specific impli
obligationthat Plaintiff is requesting the Court imply into the parties’ agreem
(ECF No. 69.) Plaintiff's counsel indicated that the implied requirement sho
that OMH must notify Plaintiff of an impending transaction that would termina
options. E&ee id) Stated differently, in Plaintiff's view, the parties’ agreers|
should prohibit OMH from completing a Corporate Transeettand therefory
terminating anyutstanding optiors-without first warning Plaintifto allow him tg
decide whether tthenexercise his options(See id. see alsdOpp’'n 21:9-11 (“It
was implied that Plaintiff would be informed of an impending change in owng

of Defendant so he could decide when to exercise the stock optiohs|.]").

Based on the undisputed facts, the €oull not imply this obligation for

several reasons. First, “[tjheplied covenant only applies to developments
could not be anticipated, not developments that the parties simply fai
considef.]” See Neme®91 A.2d at 1126. Plaintifails to demonstrate the condy
he complains ef-a transaction being completed withthut company providing hit
notice beforehand-could not have beeranticipated at the timehe parties
agreements were negotiatednd “Delawares implied duty of good faithral fair
dealing is not an equitable remedy for rebalancing economic interests after

that could have been anticipated, but were not, that later adversely affected o
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to a contract.” See d. at 1128. Therefore, Plaintiff does not show the cover
should protect him in these circumstances.

Secondas a matter of law, Plaintiff fails &how it is “clear fronthe writing[s]
that the contracting partiew6uld have agreed to proscribéhe terminatio of his
options in a Corporate Transaction with@dvancenotice ‘had they thought t
negotiate with respect to that naatt” See Dunlap878 A.2d at 442 (quotin
Katz, 508 A.2dat 880). Rather,the parties’ contractpoint toward the opposi
concluson.

Under the Stock Planoption holderdike Plaintiff accept therisk that g
Corporate Transaction will terminad@yunexercised optiorn® thedetriment of thg

option holders They accept this risk because the Stock Plan is missing a prg

commonly found in instrumenisvolving securities: an “antilestruction” provision.

See, e.gAT&T Corp, 953 A.2d at 244" Anti-destruction’ clauses generally ens
holders of certain securities of the protection of their right of conversion avémn
of a merger by giving them the right to convert their securities into whg
securities are to replace the stock of their compaliotan v. Household Int'l, In¢
500 A.2d 1346, 1352As an examplen AT&T Corp, the option plan contained
arti-destruction provision that “preserved the option holders’ ‘economic pog
upon the happening of certain specified events, including a mer§B"A.2d a
244. Similarly, in Aspen Advisors LLC v. United Artists Theatre,8d43 A.2d 697
700-01 (Del. Ch. 2004), the plaintiffs who owned stogiirrantsvere “protected b

a standard ‘arvilestruction’ provision,” which allowed them to exercise t

warrants after a merger to receive “the shares or other secort@sperty”’ the

plaintiffs would have received had they exercised their warrants immediately
to the merger.As the Court of Chancery has explainaatj-destruction provision
are critical for option holders:

I

I
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Before the advent of andiestruction clauses, options were rendered
worthless if the company engaged in a transaction that destroyed th
underlying security, even if that underlying security was thereby
converted into the right to receive something efseatue. It is for this
reason that antlestruction clauses are included in option agreements
to prevent opportunistic behavior by corporations that benefits
stockholders at the expense of option holders.

See Lillis v. AT&T Corp.No. CIV.A. 717N, 2007WL 2110587, at *12 (Del. Ch.

July 20, 2007)remanded on other groundd53 A.2d 241 (Del. 2008).

Viewing the evidence in the light most favorable to Plaintiff, OMH eng

aged

in “opportunistic behavior” that benefited existing shareholders at the exp

nse

Plaintiff. See Lillis 2007 WL 2110587, at *12. But, unlike the security agreements

in the cases mentioned abovee parties’ agreements dwothing to prevent the

destruction ofOMH’s outstanding options.Instead, the Stock Plan affirmatively

provides for this resui-Section 11(a)(i) expressly provides that all outstan
options will bedestroyedn a Corporate Transaction unless they are assumed
transaction. (Stock Plan 8§ 11(a)(i).)In other words, destruction is the defa
outcome (Id.)

Given this provisionPlaintiff accepted the risthatso long as he chose ot
exercise his optionghose options might be terminated in a Corporate Transa
Nothing in the agreements provides hanth theright to receive advance notice

this event to allow hinto decidewhether tahenexercise his optionsAnd it would

be inconsistento imply an obligation that would require OMH to provigdvance

notice toanoption holdedike Plaintiff to protecthim from the consequensef the
expresstermination provision.SeeAllied Capital Corp. v. GESun Holdings, L.R
910 A.2d 1020, 1035 (Del. Ch. 200@)oting a plaintiff ‘tannot use the implig
covenant of good faith and fair dealing to avoid the consequences of thg
language of theontract) ; see als@irborne Health 984 A.2d at 146 [T]he implied
obligation must be consistent with the terms of the agreement as a Wi

ConsequentlyPlaintiff fails to demonstrate it is clear from the parties’ agreen
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that they would havegreed to require OMH to notifiim of an impending
transaction SeeAirborne Health 984 A.2d at 14§providingthat the courtshould
be most chary about implying a contractual protection when the contract eakl
have been drafted to expresphpvide for it); see also Neme®91 A.2d at 112
(“Parties have a right to enter into good and bad contracts, the law enforcgs

At oral argument, Plaintiff argued the Option Agreenmaterthelessupports

the implied obligation he requests besathe agreementequiresthe company t

notify him of any actions that are adverse to his interg&€F No. 69.) The Cour

disagreesThe Option Agreememgrovidesonly that “[tjhe Notice, the Pla and this

Option Agreement . . . may not be modified adversely to the Grantee’s interest
by means of ariting signed by the Company and the Grantee.” (Option Agree
8§ 17.) That isthe Option Agreement providebat the terms of the optio
Instruments may not be changed to Plaintiff's detriment without his con$éarg
provisiondoes not require that he be generally notified of impending actions tf
adverse to higconomicinterests. Further, OMH did not adversely modify any
the agreementsterms when it terminated Plaintiff's unexercised optiefise
company was already expressly authorized to take this aotaer Section 11(a)(
of the Stock Plan. Hence, the Court rejects Plaintiff's argument thadghen
Agreement’s modification provision supports an implied obligation to in
Plaintiff of an impending transactioiseeDunlap, 878 A.2d at 441 (“[O]ne genera
cannot base a claim for breach of the implied covenant on conduct authorize(
terms of the agreement.”).

In addition althoughsome of OMH’s treatment of Plaintiff may appe

“unfair,” that is not the Court’s inquiry.Plaintiff's implied covenant claim

contractual, and the doctrine he invokes “is not aflieaing duty unattackd to the

underlying legal documents See Gerber67 A.3d at 418.“The Court does n¢
derive implied obligations from its own notions of justice or fairndéssstead, it ask
what the parties themselves would have agreela they considered thg&sue in
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their original bargaining positiemat the time of contracting.’Miller v. HCP & Co,
No. CV 20170291-SG, 2018 WL 656378, at *9 (Del. Ch. Feb. 1, 20(R)oting
Gerber v. Enter. Prods. Holdings, LL.67 A.3d 400, 419 (Del. 2018yerruled in
part on other grounds byinshall v. Viacom Int’l, In¢.76 A.3d 808 (Del. 2013)

Plaintiff fails to demonstrate OMH’s conduct was unfair based ornetimes of the

parties’ agreementsSee Miller 2018 W12018 WL 656378, at *9‘(F]air dealing’

here does not imply equitable behaviorThe term ‘fair’ is something o

a misnomerhere; itsimply means actions consonant ‘with the terms of theesg

agreement and its purpose.” (footnote omitted).).
In sum, Plaintiff does not showhis casepresentgare circumstances whe

iIssues of compelling fairness justify invoking the implied covenant under D&l

law. SeeDunlap, 878 A.2d at 442. He fails taresent any evidence show the

parties could not have anticipatedt the time of contractinrgthat a Corporats

Transaction would terminate unexercised options wittaal#tancenotice tothe

option holders. Nor does Plaintpfesent any evidence tiemonstrate the parti

would have agreedat the time of contractirgto the implied obligatiorupon

which he now seeks to relyConsequentlyhe is not entitled to a quasformation

of the parties’ agreementsder Delaware lawand the Court will grant summg

judgment for OMH on Plaintiff's second claim for breach of the implied coven:

good faith ad fair dealing.

Il

Il

I

I
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V. CONCLUSION

In light of the foregoing, the Cou@RANTS Defendant OMH’s motion for

summary judgment (ECF No. 473pecifically, the Court grants summary judgm
in favor of Defendant on Plaintiff's remaining claims for breach of contract
breach of the implied covenant of good faith and fair dealing. The Clerk of the
is directed to enter judgment accordingly and close this case.
IT IS SO ORDERED.
( yidina ok

DATED: July 18, 2018 How, Cynthia Bashant
United States District Judge

—26 — 15¢cv1053

Court




	A. Breach of Contract
	B. Breach of the Implied Covenant of Good Faith and Fair Dealing
	OMH also moves for summary judgment on Plaintiff’s claim for breach of the implied covenant of good faith and fair dealing.  (Mot. Summ. J. 15:21–22:9.)  The company argues it is entitled to summary judgment because Plaintiff cannot demonstrate it ac...

