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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

RALPH A. HUNTZINGER and ERIC| CASE NO. 15¢cv1146-WQH-AGS
BUSH, on behalf of himself and all
others similarly situated, ORDER

Plaintiffs,

A8UA LUNG AMERICA, INC. and
UNTO OY,

Defendants

HAYES, Judge:
The matters before the Court are thetiglo to Strike Aqud_ung’s Third Party
Complaint (ECF No. 128) and the Motion to Dismiss the Second Amended
Action Complaint (ECF No. 129) filed by Suunto Oy.
. BACKGROUND
On May 21, 2015, Plaintiff Ralph Huntzingaitiated this action by filing a clag
action complaint alleging the following cass# action against Defendant Aqua Lu
America, Inc. (*Aqua Lung”): (1) vidtion of Consumers Legal Remedies 1
(“CLRA"), Civil Code section 175@t seq. (2) violation of the Unfair Competitio
Law (“UCL”"), Business anérofessions Code section 1728Geq.and (3) breach g
implied warranty. (ECF No. 1). On December 10, 2015, the Court issued ar

granting in part and denying part a motion to dismisgéd by Aqua Lung. (ECF Na.

22). The Court dismissed tmplied warranty of merchantability claim and denied
motion to dismiss in all other respects.
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OnJanuary 7, 2016, Huntzinger file@ thirst Amended Class Action Compla
(ECF No. 26) alleging the same three cawdextion. (ECF No. 26). On January
2016, Agqua Lung filed an Answer to tAenended Complaint. (ECF No. 28).

On August 2, 2016, Aqua Lung filed aiichParty Complaint against Suunto (
(“Suunto”). (ECF No. 45). On Decembe2816, Suunto filed an Answer to the Th
Party Complaint. (ECF No. 61).

On March 13, 2017, Huntzinger filed raotion for leave to file a Secon

nt

d

Amended Class Action Complaint. (ECF N8). On June 1, 2017, the Court granted

leave to file the Second Amended Classion Complaint (“SAC”). (ECF No. 111).

On June 9, 2017, Huntzinger and newtided plaintiff Eric Bush filed the SA(
alleging the same causes of action for \tiolzs of the CLRA, violation of the UCL
and breach of the implied warranty agsti Aqua Lung and mdy-added defendar
Suunto. (ECF No. 117).

On July 5, 2017, Aqua Lung filed @mended Third Party Complaint agair
Suunto. (ECF No. 124).

On July 5, 2017, Aqua Lung filed an Answer to the SAC. (ECF No. 123)}
On July 19, 2017, Suunto filed a motiondinike the Third Party Complaint.
(ECF No. 128). On August 2, 2017, Agluang filed a Notce of Non-opposition|.

(ECF No. 131). On August 4, 2017, Suunto filed a reply. (ECF No. 133).

On July 19, 2017, Suunto filed a motitmdismiss the SAC. (ECF No. 129).
On August 21, 2017, Plaintiffs filed a response in opposition. (ECF No. 137).

September 5, 2017, Suunto filed a reply. (ECF No. 138).
Il. ALLEGATIONS OF THE COMPLAINT

Suunto is a Finnish Company “in the business of designing and manufag
adventure sports equipment including the Dive Computers.” (ECF No. 117 at

b~

—t

1St

—

Or

turin
114

Suunto “designed and manufactured the Dive Computers that were distributed

defendant Aqua Lung.ld. I 14. “Suunto sought out and entered into a distribt
agreement with Aqua Lunfpr the purpose of marketing and distributing the O
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Computers in the United Statks sale to consumers/fd. | 21.
Agua Lung is a Delaware corpomti “in the business of distributing al
marketing scuba diving productsid. 1 19. Until December 31, 2015, “Aqua Lu

was the exclusive United States distrdoufor Suunto-branded dive computjrs,

including the Dive Computers at issue andgweSuunto authorized repair facility
the Dive Computers.’ld. § 23.

“Dive Computers are devices used by underwater divers to measure vi
aspects of a dive critical to the safety of the dived.”{ 26. “Dive Computers are
critical instrument to assist divers mading decompression sickness. They are L

to track . . . the time and depth limitee diver should stay within to avojd

decompression sickness.Id. § 28. “Dive Computers also display other criti
information such as, water temperature, air. tank pressurend estimated remainin
air time. A misreading of any of this infoation can also lead to serious injury
death.”Id. 1 29. “The only reason to purchasbiae Computer is to have knowled
of the critical information regarding a dive. If the Dive Computer cannot rel
provide that information, it is worthlessId. g 30.

“Defendants advertised the Dive Computers as having the ability to pr
critical information regarding a dive, such dsa/e depths, air pissure and remainir
air time.” Id. § 31. “The user guides for thev@i Computers, which were created
Suunto, similarly highlight the Dive Compus’ purpose. For example, in the Co
3 user guide, Suunto states: ‘The Cobsar®lifies your diving experience because
the information you need relating to defime, tank pressure, decompression sta
and direction is available on one easy-to-read screeld. ™ 32. Suunto owns
website which “advertise[s] the Dive @puters to United States consumers”

_ ! The SAC defines Dive Computeas “Suunto-branded dive compute
including the Suunto Cobra, Suunto Cobr&aunto Cobra 3, Suunto Cobra 3 Bl

Suunto Vyper, Suunto Vyper 2, Suur\mll%per Air, SuuntoHelO2, Suunto Gekk
Suunto Vytec, Suunto Vytec DS, Suumddtx, Suunto D9, Suunto D6, Suunto D
Suunto D4i, Suunto D4, Suunto Zoop, and Suunto Mosquito.” (ECF No. 117 &
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“providing information about the key features and specifications of Dive Comppters

pictures of Dive Computers and videwshow the Dive Computers are useldl’y 33.

“Aqua Lung marketed the Dive Comput&isng marketing materials Suunto crealied

and supplied to Aqua Lung for the pose of marketing and selling the Di
Computers to United States consumers. . All advertising in the United State
including the product packaging for the Di@@mputers, was and is created by
controlled by Suunto.1d.  36.

“[T]he Dive Computers ardefective and prone to ffianction, resulting in the

Dive Computers providing inaccurate infortioa regarding data such as dive dej
dive time, tank air pressyrand remaining air time.Td.  41. “Defendants knew tf
Dive Computers were failingnd defective and knew should have known that th
failing and defective Dive Computers cregta life threatening risk of harm
consumers.”ld. | 42.
Suunto maintains a world-wide web-based s%stem for reporting issues
with the Dive Computers. Everyme an authorized repair facility,
including Aqua Lung, repaired "or repairs a Dive Computer,” the
information for the repair is entatén a computerized system known as
the ‘Service Log’ that sends the infaatron directly to Sulunto in Finland.
Repair facilities obtain replacemebDive Computers and replacement
parts from Suunto based on the information input into the Service Log.
Id. 7 45. “Defendants received Dive Cputers for repair from consumers w,
experienced permanent malfunction of the diomputer due to the defective softw:

and/or hardware. This information was inpub the Service Log and provided direc

e
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e
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to Suunto.” Id. 1 47. “When a permanent malfunction occurs, the Dive Computers

report incorrect depths, ‘self-dive’ or indieahat a dive is occurring when no dive
in fact occurring, report incorrect air tarremaining, and/or report incorrect tg
pressure. All of these malfunctions areréngult of defective saoftare and/or hardwar
in the Dive Computers.1d. {1 48. Aqua Lung received thousands of Dive Compl
suffering from the malfunction, “reportedes$e failures to Suunto and had exten

communications with Suunto about the faikiesnd need to fix the Dive Computers.

Id. 1 49.
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“Suunto continued to manufacture Dive Computers for sale in the United State
with the same defective Bwvare and/or hardware.Id. § 54. “When Aqua Lung and
other repair facilities receive a Dive @puter that has suffered a permanent
malfunction as described above, the repagilities do not conduct any repairs .|. .
because . .. the defective softwand/ar hardware it is unrepairabldd. § 55. “If the
Dive Computer is outside warranty, the customer is told there is no refghif|"'56.
“If the Dive Computer is within the produwarranty, the defective Dive Computer is
replaced with a new Dive Computend. § 57. “[T]he rephcement Dive Computefs
do not provide any relief because they sufifem the same hardware and/or software
defect.” Id. § 58. “Each of the Dive Compuser . . contains materially the same
software and hardware thgperates the Dive Computer’s critical function&d” 3.

“None of the warning on the product paging or in other marketing informed
... consumers that because of the Dive Quters’ inherent defect . . ordinary usqg of
the Dive Computers carries a substantgk of serious malfunction whereby the Dive
Computer may quit working and/or provioheorrect information about a diveld. |
59. “Instead of properly warning consera of the hazards posed by using the Dive
Computers as intended, defants continue to falsely represent that the Dive
Computers will provide certain accurate imfation during a divand impliedly thal

the Dive Computers are safe for used” “[D]efendants have never issued a recall of
the Dive Computers or otherwise notifiesmhsumers that the Dive Computers contain
[the] defect. . . .”Id. ] 53.

“Defendants advertised the Dive Comgnstas a safe prodiend failed to war
consumers that the Dive Computers are defective, and may malfunction and cau
serious bodily harm or death during inteddese. Plaintiffs and class membegrs
purchased and used the Dive Computeasonably believing that the product was safe
for its intended use.1d. § 61. “[P]laintiffs would not have purchased or used the Dive
Computer had they known that the prodwes defective and could malfunction gnd
cause serious bodily harm or deathfd. § 62. “Defendants’ omissions and
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misrepresentations were a nrékefactor in influencing plaintiffs’ decision to purcha
the Dive Computers[.]"ld. T 63.

On May 14, 2013, Plaintiff Huntzinger “purchased a Suunto Cobra 2
computer from leisurepro.com for $699.964t was “designed and manufactured
Suunto.” Id. § 12. “Plaintiff Huntzinger purchased and used the Suunto Cobra
computer believing it was saf@use during scuba dives, when in fact the Suunto C
3 was defective, resulting in an inaccurasptily of dive relatinformation in 2014.
Id. “On or about 2009, plaintiff [Bush] purchased a Suunto Cobra 3 dive con
from Sport Chalet for approximately $300 to $400” that was “designed
manufactured by Suunto and distribute&pmrt Chalet by Aqua Lung for the purpc
of resale.” Id. § 13. Plaintiff Bush purchased and used the Suunto Cobra :
computer believing it was saf@use during scuba dives, when in fact the Suunto C
3 was defective[.]'ld. “On or about, October 2015, plaintiff Bush purchased a Su
D6i to replace the unrepairable and defective Cobra 3. Plaintiff Bush purchas
used the Suunto D6i dive computer belmyit was safe to use during scuba div
when in fact the Suunto D6i was defectived.

Plaintiffs “would not have purchasex used” the Dive Computers had th
known that the Dive Computers were “unsafe and unfit for their intended uddl[.]
19 12,13. Plaintiffs Huntzinger and Bushuffered injury in fact and lost money
property as a result of Suunto’s unfair business practice 11 12,13.

Plaintiffs bring this action on behalf ifemselves and all others similarly

situated pursuant to Rule 23(&_12_, (b)(2), and ﬁb)(S) of the Federal Rules of

Civil Procedure and seek certificarti of the following nationwide class:

All persons and entities who purchase8uunto Cobra, Suunto Cobra 2,

Suunto Cobra 3, Suunto Cobra 3 Black, Suunto Vyper, Suunto Vyper 2,

Suunto Vyper Air, Suunto HelO&uunto Gekko, Suunto Vytec, Suunto

Vytec DS, Suunto D9tx, Suunto DSuunto D6, Suunto D6i, Suunto D41,

Suunto D4, Suunto Zoop, and [Suunto] Mosquito (collectively “Dive

Computers”) in the United States for personal use (“Suunto Class”).

Id. T 65. Plaintiff Bush also seeks cedaftion of a nationwide subclass, “the Ad
Lung subclass,” of individuals that purchasethe United States and for personal

a Dive Computer distributed by Aqua Lunigl. § 66.
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lll. LEGAL STANDARDS
Rule 12(b)(1) of the Federal Rules offCPProcedure allows a defendant to mc
for dismissal on grounds that the court lagksdiction over the subject matter. F¢

Ve
pd.

R. Civ. P. 12(b)(1). The burden is on thaiptiff to establish that the court has subject

matter jurisdiction over an actiolssoc. of Med. Colleges v. United Stafds, F.3d
770, 778-779 (9th Cir. 2000). A jurisdictioratack pursuant to Rule 12(b)(1) may
facial or factual.White v. Leg227 F.3d 1214, 1242 (9th Cir. 2000)n a facial attack

the challenger asserts that tllegations contained ingltomplaint are insufficient gn

their face to invoke federal jwdiction. By contrast, infactual attack, the challeng
disputes the truth of the allegations tihgtthemselves, wouldleérwise invoke federe
jurisdiction.” Safe Air for Everyone v. Mey&73 F.3d 1035, 1039 (9th Cir. 2004). °
resolving a factual attack on jurisdictidhe district court may review evidence beyd

be

s

1
In
nd

the complaint without converting the motion to dismiss into a motion for summary

judgment.” Id. (citing Savage v. Glendale Union High Sc343 F.3d 1036, 1039 n
(9th Cir. 2003)).

Federal Rule of Civil Procedure 12(b)(6ym&s dismissal for “failure to stat

a claim upon which relief can lgganted.” Fed. R. Civ. B2(b)(6). “A pleading that

states a claim for relief must contain .. a short and plain statement of the clz
showing that the pleader is entitled to religféd. R. Civ. P. &)(2). Dismissal unde
Rule 12(b)(6) is appropriate where themgmaint lacks a cognizable legal theory
sufficient facts to support a cognizable legal the@ge Balistreri v. Pacifica Polic
Dep't, 901 F.2d 696, 699 (9th Cir. 1990).

To sufficiently state a claim for reliegfnd survive a Rule 12(b)(6) motion
complaint “does not need detailed factalégations” but thé[flactual allegations
must be enough to raise a rightétief above the speculative leveBell Atl. Corp. v.
Twombly 550 U.S. 544, 555 (2007). “[A] plaifits obligation to provide the groung

of his entitlement to relief griires more than labels andnclusions, and a formulajc

recitation of the elements afcause of action will not do.Ild. When considering
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motion to dismiss, a court must accept as true all “well-pleaded factual allegal
Ashcroftv. Igbgl556 U.S. 662, 679 (2009). Howevecpoairt is not “required to acce
as true allegations that are merely dasory, unwarranted deductions of fact,

unreasonable inferencesSprewell v. Golden State Warrigiz66 F.3d 979, 988 (9th

Cir. 2001). “In sum, for a complaint torsive a motion to dismiss, the non-conclust
factual content, and reasonable inferenfresn that content, must be plausik
suggestive of a claim entitling the plaintiff to reliefiMoss v. U.S. Secret Serg72
F.3d 962, 969 (9th Cir. 2009) (internal quotation marks omitted).
IV. MOTION TO DISMISS

A. Standing

Suunto contends that Plaintiffs lackstling because they have not sustaing

injury-in-fact under Article Ill, the CLRApr the UCL. (ECF No. 129-1 at 12-19).

Suunto requests that the Court take judioccdice of discoveryesponses and discove
exchanged in this case pursuankemeral Rule of Evidence 201d. at 13. Suuntc
contends that Plaintiff Huninger’s discovery responsesntradict the allegations ¢
the SAC and establish that he has not suffered any injakyat 14. Specifically
Suunto contends that Plaintiff Huntzingediscovery response that he dove with
Cobra 3 after filing the complaint condliats his allegations as to injur{d. at 14-15,
17. Suunto contends that Plaintiff Humiger's “feeling’ that he can’t rely on h
replacement Cobra 3 is nothing more thamy@othetical’ injury that may happenif h
device ever malfunctions” and is insufBait to establish Article 11l standindd. at 17.
Suunto contends that Plaintiff Bush’sraliang allegations are insufficient because
used the Cobra 3 “without incident, maittion, or problem from 2009 to 2015” a

that Bush purchased a D6i DiG@mputer after the publidihg of the instant lawsuit.

Id. at 18. Suunto contends that the Cobia&, and other Suunto Dive Computers
different models and the allegation in theG#at the devices arf'exactly the same
is false. Id. at 19.

Plaintiffs contend that the request for judicial notice should be denied be
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discovery responses are not proper subjects of judicial notice on a motion to d
(ECF No. 137 at 15). Plaintiffs contend thadicial notice is not appropriate becal
the discovery response at issue is in dispBtaintiffs assert that Huntzinger “disput
Suunto’s characterization of his discoveegponses and their relevance to whe
Huntzinger has standing.ld. at 16. Further, Plaintiffs contend that Huntzinge
discovery responses “further confirm Higgation that the replacement Dive CompL
he received when his Cobra 3 malfunctidme similarly defective and unsafeld.

Plaintiffs contend that the allegationstbe SAC sufficiently allege Article Ill an
statutory standing because Plaintiffs wergired by purchasing falsely advertis
products. Id. at 17. Plaintiffs contend thatein reliance on a ntarial omission in
deciding to purchase the Dive Computersufficient to confer standingd. at 19.
Plaintiffs contend that the SAC sufficientilleges that the different types of Di
Computers are similald. at 21.

1. Request for Judicial Notice

Federal Rule of Evidence 201 provides tlighe court may judicially notice «
fact that is not subject to reasonablepdie because it . . . generally known within
the trial court’s territorial jurisdiction; ar. . can be accurateind readily determine
from sources whose accuracy cannot reasonably be questioned.” Fed R. Evid,
[Ulnder Fed. R. Evid. 201, a court maykeajudicial notice of ‘matters of publi
record.” Leeg 250 F.3d at 689 (quotinglack v. South Bay Beer Distrj&98 F.2d
1279, 1282 (9th Cir.1986)).

In this case, Suunto requests that tloei€take judicial notice of Plaintiff’s
Objections and Responses to Special Ingatories and Plaintiff’'s Objections a
Responses to Request for Admissions (BIGF129-1 at 12-13; Exhibit 1 and 2, E(
No. 129-2) pursuant to Federal Rule of EBnde 201. Plaintiffs oppose this request
assert that Suunto mischaracterizes theogliey responses. The Courtdeclinesto
judicial notice of any discovery responses in this litigation because they are |
proper subject of judicial notice.United Safeguard Distributors Ass'n, Inc.
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Safeguard Bus. Sys., In&45 F. Supp. 3d 932, 942 (C.Qal. 2015), reconsideratic

n

denied, No. 215CV03998RSWLAJVE016 WL 2885848 (C.D. Cal. May 17, 2016)

(“Discovery items such as requests fiiscovery and responses to requests
discovery are not proper subjects for judicial notice because they ar
‘self-authenticating’ and thusannot be verified.”);Brown v. Allstate Ins. Cpl17 F.
Supp. 2d 1134, 1138 (S.D. Cal. 1998) (denyanigequest for judicial notice of tw
requests for admissions andtstg “[tlhe court proceedsith particular caution with
respect to a request for judicial notice,enmh as here, it is urged so to resolv
fundamental, dispositive factual dispute”). the extent that Suunto requests judig
notice of Suunto’s Cobra 3 User Guide (BlI#. 129-2 at 2), that request is deniec
unnecessarySee, e.g., Asvestav. Petroui&®d F.3d 1000, 1010 n. 12 (9th Cir. 20(
(denying request for judicial notice wheuelicial notice would be “unnecessary”).
2. Plaintiff's Standing

In the absence of Article Ill standing, a court lacks subject matter jurisdict
entertain a lawsuit.Steel Co. v. Citizens for a Better Ep\823 U.S. 83, 109-11
(1998). Plaintiff must establish (1) dmjury in fact—an invasion of a legall
protected interest which is (a) concreted particularized . . . and (b) actual
imminent, not conjectural or hypothetical?) “a causal connection between the inj
and the conduct complained of,” and (3) &likood “that the injuryvill be redresse
by a favorable decision.L.ujan v. Defenders of Wildlif&04 U.S. 555, 560-61 (199
(citations and internal quotation marks omitted).

The UCL prohibits any “unlawful, unfair, or fraudulent business act or praci

Cal. Bus. & Prof. Code 8§ 17200. A plaintiff alleging a UCL claim must satisfy

standing requirementsSee Birdsong v. Apple, In&90 F.3d 955, 960 n.4 (9th C
2009). The UCL was revised in 2004 by Prapos 64, limiting private standing “t(
any ‘person who has suffered injury in factlost money or property as a result
unfair competition.” Kwikset Corp. v. Superior Coyi246 P.3d 877, 884 (Cal. 201
(citing Bus. & Prof. Code, § 17204, aseamded by Prop. 64, as approved by vot
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Gen. Elec. (Nov. 2, 2004) § 3).
“To establish standing to bring a claimder the UCL, the consumer must allg
that (1) the defendant madefalse representation about a product, (2) the cons
purchased the product in reliance on the misrepresentation,)dmel{@uld not havs
purchased the product otherwiséiinojos v. Kohl's Corp.718 F.3d 1098, 1109 (91
Cir. 2013) (citingkwikset Corp.246 P.3d at 877). Proposition 64 “imposes an af
reliance requirement on plaintiffs prosecuting a private enforcement action un(
UCL'’s fraud prong.” In re Tobacco Il Case207 P.3d 20, 39 (Cal. 2009).
The California Supreme Court has held that
Reliance is proved by showing that the defendant’s misrepresentation of
nondisclosure was an immediate capisthe plaintiff’s injury-producin
conduct. A plaintiff may establishahthe defendant’s misrepresentation
Is an immediate cause of the plaintiff's conduct by showing that in its
absence the plaintiff in all reasonal[nlrpbablllty would not have engaged
in the injury-producing conduct. . It.is enough that the representation
has played a substantial part, and so had been a substantial factor, i
influencing his decision.
Id. (citations and internal quation marks omitted). “[A] presumption, or at least
inference, of reliance arisegherever there is a showitigat a misrepresentation w
material. A misrepresentation is judgedb ‘material’ if a reasonable man wol

attach importance to its existence or nosexice in determining his choice of act

in the transaction in questionld. (citations and internal quotation marks omitted).

A plaintiff who has standing under éhUCL’s “lost money or property
requirement has also estahksl standing under the CLRAlInojos 718 F.3d at 110
(citing Klein v. Chevron U.S.A., Incl37 Cal. Rptr. 3d 293, 320 (2012) (“noting t
where a plaintiff alleged an economic injunyder the UCL he alsadequately allege
injury under the CLRA”)). “If a party has alleged or proven a personal, individug
loss of money or property in any nontrivial aamt, he or she hassalalleged or prove
injury in fact.” Kwikset Corp, 246 P.3d at 887.

In this case, Plaintiffs allege thaetghpurchased Dive Computers but “would
have purchased or used” the Dive Compitexd they known that the Dive Comput
were “unsafe and unfit for their intended upe[ECF No. 117 at 11 12,13). Plaintif
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allege that “[n]Jone of the warnings oretproduct packaging an other marketing

informed . . . consumers that becausahaf Dive Computers’ inherent defect |. .

ordinary use of the Dive Computers carr@esubstantial risk of serious malfunctipn

whereby the Dive Computer may quit wargiand/or provide incorrect informatic

about a dive.”ld. 1 59. Plaintiffs allege thatuBnto “continue[d] to falsely represent

DN

that the Dive Computers will provide cartaccurate information during a dive and

impliedly that the Dive Coputers are safe for useld. Plaintiffs allege that all Divg
Computers, including replacements Dive Qaners, are defectivad cannot be safe
used for their intended and advertised puepdBlaintiffs allege that Suunto knew
should have known of the defects in the D@emputers. Plaintiffs allege fac
sufficient to infer that Suunto’s nondisclosuvas a material fact in causing Plainti
to purchase Dive Computers. Plaintiffs’ allegations of a material nondisclosu
sufficient to infer that Plaintiffs relied on Suunto’s nondisclosure in decidir
purchase the Dive ComputerSee In re Tobacco Il Cased)7 P.3d at 39. Plaintift
allege sufficient facts to establish starglunder Article Ill, the UCL and the CLRA
this stage in the proceedings.
3. Standing On Behalf of Dive Computers Not Purchased

“In the Ninth Circuit, there is ‘no cordlling authority’ on whether a plaintiff i
a class action has standing to assertmddiased on products he did not purcha
Morales v. Unilever U.S., IncCiv. No. 2:13-2213 WBS EFB, 2014 WL 1389613

*4 (E.D. Cal. Apr. 9, 2014) (quotingiller v. Ghirardelli Chocolate C9912 F. Supp}

2d 861, 868 (N.D. Cal. 2012gee alsdGranfield v. NVIDIA Corp.No. C 11-05401
JW, 2012 WL 2847575, at *6 (N.D. Cal. July 11, 2012) (“[W]hen a plaintiff as
claims based both on products that she purchased and products that she
purchase, claims relating to products not purchased must be dismissed for
standing.”);Allen v. Similason CorpNo. 12CV0376, 2013 WL 2120825, at *4 (S

\V

y
or

—

S
ffs

re ar
g to
S

At

—

SE.
at

}
serts
did
lack

D.

Cal. May 14, 2013) (“[W]hether a class remetative may be allowed to present clajms

on behalf of others who ka similar, but not identical, interests depends no
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standing, but on an assessment of typicalitgt adequacy of representation.”). “T

majority of courts . . . hold that a pl&iffi may have standing tassert claims for

unnamed class members based on produabs slee did not pur@se as long as th
products and alleged misrepreséinta are substantially similar.” Dorfman v.
Nutramax Labs., IngNo. 13-cv-873 WQH (RBB), 2013 WL 5353043, at *6 (S.D. (
Sept. 23, 2013) (quotirBrown v. Hain Celestial Group, InQ13 F. Supp. 2d 881, 8¢
(N.D. Cal. 2012)). “In these . cases, the courts have found that analyzing the

he

e

Cal.

10]

SSUE

of standing when there are similaritiestween the products is better accomplished

under Rule 23 at the time of class certificatioabish v. Brand New Energy, LL
No. 16CV400 BAS (NLS)2016 WL 7048319, at*2 (S.D. Cal. Dec. 5, 2058k, e.g.
Cardenas v. NBTY, InaB870 F. Supp. 2d 984, 992 (E.D. Cal. 2012).

In this case, Plaintiffs allege that edaive Computer “contains materially tf
same software and hardwabeat operates the Dive Cguter’s critical functions.’
(ECF No. 117 at 1 3). Plaintiffs allege thhis software and hdware “is defective
because it can malfunction, causing theve Computers to provide inaccura
information about a dive.fd. Plaintiffs allege that theefect “exists across all mode
of the Dive Computers.”ld. § 7. Plaintiffs allege that this defect makes the L
Computers unfit for the purpose they are designed, marketed, and sold for. P
allege sufficient facts to support anfarence that Suunto’s alleged practice
concealing the defects in the Dive Congratwas uniform acrosdl Dive Computers
Id. at 1 53-64.The Court concludes that Plaintiffave alleged sufficient facts
avoid dismissal. Contentions regardinfjetences among the Dive Computers are
addressed at the class certification stage under Rule 23.

B. Failure to State a Claim: CLRA and UCL

Suunto contends that Plaintiffs’ CLRA and UCL claims must be dismisse

~
N

—

e

1te

S
Dive
aintif

of

[0
pest

vd for

failure to state a claim because Pldistihave failed to allege reliance on any

misrepresentations or omissions by SuuieCF No. 129-1 at 19). Suunto contel
that Plaintiffs have failed to allege thelaims with the specificity required by RU
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9(b) because the SAC fails to put Suunto adiiceof the claims asserted by Plaintiffs.

Id. at 21. Suunto contends that the SA@tains only “broad conclusory allegati
of fraud” and fails to idntify any misrepresentation relied on by Plaintifiid. at 22.

ns

Plaintiffs asserts that their “clainamd corresponding allegations are not based

on affirmative misrepresentations, but on Defengidailure to inform Plaintiffs of the

\1"4

safety defect in the Dive Computers.” (ENB. 137 at 22). Plaintiffs contend that the

SAC sufficiently alleges that Plaintiffsurchased Dive Computers as a resulf
Suunto’s omissions and that these omissions &enaterial factor in influencing the

of

r

decision to purchasdd. Plaintiffs contend that reli@e can be presumed or inferred
when the omission is materidd. at 23. Plaintiffs contend that their UCL and CLRA
claims are not grounded in fraud and thusightened pleading standard of Rule 9(b)

is not applicable.ld. at 25. Plaintiffs contend that the allegations of the SAQ are

sufficient to satisfy Rule 9(b)ld. at 25.
Rule 9(b) of the Federal Rules of €ivrocedure states that “[iJn alleging fra

d

—_

or mistake, a party must state with particularity the circumstances constituting fraud «

mistake.” Fed. R. Civ. P. 9(b). “Avesnts of fraud must be accompanied by the who,

what, when, where, and how of the misconduct charg®@ss v. Ciba-Geigy Corp.

J

USA 317 F.3d 1097, 1106 (9th Cir. 2003) (citations and internal quotation mark:
omitted). “To comply with Rule 9(b), athations of fraud must be specific enought to

give defendants notice of the particulasognduct which is allegeto constitute the

1%

fraud charged so that they can defend agiaéinescharge and not just deny that they

have done anything wrongBly-Magee v. California236 F.3d 1014, 1019 (9th C
2001) (citation and internal quotation marks omitted).

“[ljn a case where fraud is nah essential element of a claim, only aIIegatiEns

(‘faverments’) of fraudulent condumust satisfy the heightened pleading requirem
of Rule 9(b). Allegations of non-fraudart conduct need satisfy only the ordin

notice pleading standards of Rule 8(ay.ess317 F.3d at 1104. “While fraud is not

a necessary element of a claim under th&&land UCL, a plaintiff may nonethele
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allege that defendaehgaged in fraudulent conduc . . In that evemnthe claim is saic
to be grounded in fraud or smund in fraud, and the plead as a whole must satis
the particularity requirenmg of Rule 9(b).”Kearns v. Ford Motor Co567 F.3d 1120
1125 (9th Cir. 2009) (citations omitted). “Besauhe Supreme Court of California I
held that nondisclosure is a claim for rejgresentation in a cause of action for frg
it (as any other fraud claim) must be pleadatth particularity under Rule 9(b).1d.
at 1127.

A fraud-based omission claim under thelU&hd CLRA “must be contrary t
a representation actually made by the defetyda an omission of fact the defend:
was obliged to disclose.ln re Sony Gaming Networks and Consumer Data Seg
Breach Litigation 996 F. Supp. 2d 942, 991 (S.D. Cal. 2014). “A duty to disclose
arise: (1) when the defendant is in a fidugigelationship with the plaintiff; (2) whe
the defendant had exclusive krniedge of material facts not known to the plaintiff;
when the defendant actively conceals a mat&eélfrom the plaintf; or (4) when the
defendant makes partial representationsalsd suppresses some material fadd.”

In this case, the SAC alleges tHatiunto controlled the product packaging :
advertising of the Dive Computers sald the United States and that the D
Computers were “advertised asafe product.” (ECF No. 11YY 36-37, 61). Th
SAC alleges facts supportingn inference that representations about the
Computers were included in product padkggDefendant Aquaung’s website, use
guides created by Suunto, a website owhgdSuunto, advertising and marketi
materials created by Suunto, and in-store displ&d/sT{ 31-40. Plaintiffs allege th
Suunto knew “that the Dive Computers alhtain the inhererdefects, malfunction
and pose a significant hazard to conswghbased on numerous reports from Ag
Lung and a Service Log whiadocumented all repairs done on Dive Computers [
authorized repair facilityld. 19 52, 45-47, 49. Plaintiflsllege that Suunto did n
disclose the defect or infm consumers that the @et could result in inaccura
information about dive depth, dive timenkaair pressure, and remaining air timiel.
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141. The factual allegations of the SA€ aufficient to support an inference that

the

Suunto knew of the defects in the Dive Guiters and failed to disclose the material

defect to consumers while continuing torket and distribute the Dive Computers|as

a safe product. Further Pl&ifs allege that they purchad Dive Computers “believin
[they were] safe to use durisguba dives” and that theyould not have purchased t
products had they known that the DiG@mputers were “unsafe and unfit for
intended use.”ld. 11 12-13. The Court hasncluded that Plaintiffs allege suffici

J
ne

its

nt

facts to support an inference that Pldiatrelied on Suunto’s material nondisclosiire

for purposes of its UCL and CLRA claimsSee supraPart IV.A.2. The Cour

concludes that under the requirements of R, the Plaintiffs have plead sufficignt

facts to put Suunto on notice of the claims.
C. Failure to State a Claim: Breach of Implied Warranty

Suunto contends that California law doesallow a breach of implied warranty

claim against a manufacturer of productaiui@o contends that a plaintiff asserting

breach of warranty claims must “stand intieal contractual pvity with defendant”

and that there is no third-party benefigiaxception to the privity requirement. (ECF

No. 129-1 at 23-24). Suunto further contendd dven if the Court determines a th
party beneficiary exception to the privityquirement exists, dannot be extended
allow a consumer to sue a manufacturer ‘hebecause he is an end user of
product.” Id. at 24.

Plaintiffs concede that Huntzinger “doe@ot have an implied warranty cla
against Suunto because he did not purehmas Dive Computer from an authoriz

retailer.” (ECF No. 137 at 26 n.2). HoweyPlaintiffs contend that Plaintiff Bugh
sufficiently alleges an implied warranty claifRlaintiffs contend that there is a third-

party beneficiary exception to the verticaMy requirement. Plaintiffs contend th

ird
[0
the

m
ed

at

Bush is a third-party beneficiary of “timaplied warranty made between Suunto asthe

manufacturer and Aqua Lung as the dmitor, and among Aqua Lung and the uItir[]ate

retail sellers where Bush and the othélass members purchased their
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Computers.”Id. at 29.

“Under California Commercial Code smm 2314, ... a plaintiff asserting breach

of warranty claims must stand in vertical contractual privity with the defend

ant.

Clemens v. DaimlerChrysler Corps34 F.3d 1017, 1023 (9th Cir.2008) (citation

omitted). “A buyer and seller stand in privity if they are in adjoining links of
distribution chain.Id. “Some particularized exceptis to the rule existld. In Gilbert
Fin. Corp. v. Steelform Contracting Cb45 Cal. Rptr. 448 (Ct. App. 1978),
California appellate court detained that pursuant to California Civil Code sect
1559, the owner of a building could bring @&ch of implied warranty claim as a thil
party beneficiary to a contract betweeroatcactor and a subcontractor, despite a
of privity. Id. at 450 n.5. Relying on this decision, some district courts

determined that consumers @@sert implied warranty claindespite a lack of privity
as third party beneficiaries of agreensapetween the manufacturer and retaiteee,
e.g, Roberts v. Electrolux Home Prod., Inblo. CV 12-1644 CAS VBKX, 2013 W
7753579, at *10 (C.D. CaMar. 4, 2013) (Gilbert is best interpreted to establish
exception to the privity requirement thapplies when a plaintiff is the intend
beneficiary of implied warraies in agreements linkirgretailer and a manufacturg
and therefore a lack of privity does not p&intiff's implied warranty claims.”)in re
MyFord Touch Consumer Litigd6 F. Supp. 3d 936, 983 (N.D. Cal. 2014) (apply
the third party beneficiary exception t@apitiffs who bought a car from a dealers

and then sued the manufacturer for breach of implied warraBii)sedn re Seagate

Tech. LLC Litig, 233 F. Supp. 3d 776, 787 (N.D. Cal. 2017) (“Although it appear
the majority of district court decisions tmnsider the question have held thg
consumer who purchased a product franretailer can invokehe third party
beneficiary exception to bring an implierranty claim against the manufacturer, 1
Court cannot square that outcome wilemens).

“[W]here a plaintiff pleads that he or sisea third-party beneficiary to a contra

the

jon
d-
ack
have

an

his

1Ct

that gives rise to the implied warrantymérchantability, he or she may assert a claim
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for the implied waranty’s breach.’In re Toyota Motor Corp. Unintended Acceleration

Marketing, Sales Practices, and Products Liability Litigafi@dg4 F. Supp. 2d 114!
1185 (C.D. Cal. 2010). “Under California Ci@bde § 1559, a third party beneficia
can enforce a contract maeepressly for his beefit . . . the only requirement is th
the party is more than incidefiyabenefitted by the contract.Cartwright v. Viking
Industries, Inc.249 F.R.D. 351, 356 (E.D. Cal. 2008R€etause third party beneficia
status is a matter of contract interpretat@person seeking to enforce a contract

Ul

13%
at

'y
as a

third party beneficiary ‘must plead a contrattich was made expressly for his [or her]

benefit and one in which it clearly apped#nat he [or she] was a beneficiary.

Schauer v. Mandarin Gems of California, In23 Cal. Rptr. 3d 233, 239 (Ct. App.

2005 ) (quotingCalifornia Emergency Physiciandedical Group v. PacifiCare G
California, 111 Cal. Rptr. 3d 583 (Ct. App. 2003)).

In this case, the SAC alleges that Ridii Bush purchased a Suunto Cobra 3 0
computer from Sport Chalet and later ghased a Suunto D6i dive computer
replace the unrepairable and defective C@ita(ECF No. 117 at 113). “Aqua Lur
entered into distribution agreements wghlect retailers for the sole purpose
distributing the Dive Computers so that tlemuld be sold from #nretailers. As pat
of those distribution agreements, Aquang impliedly warranted that the Diy
Computers are reasonably safe, effectiveadeuately tested for their intended

and that they are of merchantable qualittfECF No. 117 at § 102). The SAC alletjes,

“Plaintiff Bush and members of the Aqua Lung Subclass, as purchasers of t
Computers, were the interdideneficiaries of the distribution agreements betw

Aqua Lung and retailers ahe Dive Computers.”Id. at  103. These factupl

allegations are specific to Defendangua Lung’s distribution agreements w
retailers. With respect to Suunto, Ptdinalleges that Suunto “entered into
distribution agreement with Aqua Lung fitve purpose of marketing and distributi
the Dive Computers in the Uniteda$s for sale to consumerdd. § 21. Plaintiffs fail

to allege sufficient facts to support a reasonable inference that Plaintiff Busk
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intended third partyeneficiary to any contract involving Suunto. The motion to

dismiss the breach of implied warranty ofreteantability claim as to Suunto is grant

V. MOTION TO STRIKE THIRD PARTY AMENDED COMPLAINT
On July 5, 2017, Aquaung filed a document titled “dua Lung America, Inc.’
First Amended Third-Party Complaint Agst Suunto Oy.” (ECF No. 124). Aql

nd.

Lung seeks to bring claims for equitabldemnity, comparative equitable indemnity,

implied contractual indemnity, breach iofiplied warranty of merchantability, ar
declaratory relief against Suunto. (ECF No. 124).

Suunto filed a motion to strike the Amended Third Party Complaint o
grounds that “Suunto Oy is a defendant to the underlying and operative S
Amended Complaint filed by Plaintiffsnd any claim by Aqua Lung against Suu
Oy must be treated as a ssolaim rather than a third-party complaint.” (ECF No.

1 the
becol
nto
128

at 2). Suunto requests that the Courkstthe First Amended Third-Party Complajnt

with leave to Aqua Lung to filgs crossclaims or in thdtarnative, “treat Aqua Lung’
third party pleading as a @®-claim and adjust the captitmreflect the proper stat
of all parties.” (ECF No. 128-1 at 5).

UJ

IS

Aqua Lung filed a Notice of Non-opposih. (ECF No. 131). Aqua Lung states

“Agqua Lung does not oppose Suunto’s request that the Court issue an order

First Amended Third-Party Complaint be tehas a Cross-Complaint, and the do¢

be modified accordingly. However, inethevent that the Court strikes the F

Amended Third-Party Compldirand orders Aquaung to file a Cross-Complain,

Aqua Lung respectfully requedtsat the Court also order Suunto to file an answg
such Cross-Complaint within 14 days of seewpursuant to Rule 15(a)(3).” (ECF N
131 at 4).

Pursuant to the agreement of Suummid Aqua Lung, the motion to strike t
First Amended Third-Party Complaint isagited and Aqua Lung is granted leave

refile the document as a cross-claim.
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VI. CONCLUSION

IT IS HEREBY ORDERED that the Mimn to Dismiss filed by Defendat
Suunto is granted with respect to thedwh of implied warranty of merchantabil
against Suunto and denied in all other respects. (ECF No. 129).

IT IS FURTHER ORDERED that the Motida Strike the Third Party Amende

Complaint is GRANTED. (EF No. 128). The document filed as “First Amen
Third-Party Complaint Against Suunto” (EQ¥6. 124) is stricken. The Court graf
Agua Lung leave to refile the document asmsstclaim within ten (10) days of the d&:
this Order is issued.

DATED: January 8, 2018

b 2. »@a—«
WILLIAM Q. HAYES
United States District Judge
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