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Resorts Inc. v. Zimmer et al Doc

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

THUNDERBIRD RESORTS, INC., a Case No.:15¢cv1304JAH (BGS)
British Virgin Isles Corporation

Plaintiff MEMORANDUM DECISION AND
' ORDER DENYING DEFENDANTS
V. JACK R.MITCHELL AND MITZIM
PROPERTIES, INC. MOTION TO
MURRAY JO ZIMMER, an individual; QUASH WRIT OF ATTACHMENT
ANGULAR INVESTMENTS [DOC. NO. 107]

=}

CORPORATION, a Panama corporatiop;
MITZIM PROPERTIES, INC., a Nevada
corporation; and TALOMA ZULU,

S.A., a Panamanian corporation; JACK
RAY MITCHELL, an individual,

Defendans.

INTRODUCTION

121

This matter comes before the Court on Defendants Jack R. Mitchell and Mitzin

Properties, Inc. (“Defendants”) motion to quash the prejudgment writ of attachment]

ISSU

by this Court on September 21, 20D®c. No. 107. In addition Defendants request casts

and attorney’s fees pursuant to Gaily. Proc. Code 8490.020After a careful review of
the parties’ submissions, and for the reasons set forth below, Defendant’s MQuaesto
iSDENIED.
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PROCEDURAL HISTORY AND SUMMARY OF ALLEGATIONS

On June 12, 2015Thunderbird Resorts Inc., a British Virgin Isles corpora
(“Plaintiff” or “Thunderbird”) filed a Complaint against Defendarigirray Jo Zimmel
(“Zimmer”), Angular Investments Corporation, a Panamanian corporatidngglar”),
Mitzim Properties, Inc. (“Mitzim”) and TalomaZulu, a Panamanian corporatip
(collectively referred to aPefendants) alleging seven causes of action includiongach
of fiduciary dutyandfraud, a civil RICO claim under 18 U.S.C. § 1961, et agginst al
defendants, a state tort action for conversiot equitable claims for constructive trust s
accounting. Doc. No. 1 According to the Complaint, Thunderbighrtnered with
Defendant Angulaiforming Grupo Thunderbird de Costa Rica, S.A. (“GTCR”) to ops
casinos and related businesses in Costa.Rompl. 110Zimmercontrolled and operate
thebusiness activities of Angular, overstve dayto-day operations of the partnership
president of GTCR, and acted as the “country manager” for Plaintiff's apesait Costa
Rica.ld. Plaintiff and Defendant Angular agreed to split distributions from GEQirlly.
Id.

Plaintiff alleges that between July 2007 d&ctober2014, Defendant Angular, L
and through calefendant Zimmeiconvinced Plaintiff to authorize GTCR to pay over
million to codefendant Talom&ulu, under false pretens&€dompl. 11 Plaintiff contends

it approvedpaymentfor legal and consulting expenses, but later learnedb&%,0000f

the monies paid tdalomaZulu werere-directed to Zimmem a matter of dayy hundreds

of thousands wergaid to Zimmer’s personal friends and other companies owng
Zimmer, and $107,975 was paid toward the purchase of an office building in P¢
California (the “Poway Property”). Plaintiff further alleges Defendant Mitzimasthe
purchaser of the propertg@ompl 114

11n 2010, Mitzim Properties, Inc. was registered as a Nevada Corporaiiog iistPresident as Jack R.

Mitchell and Director as Murray J. Zimmeks of August 2011, Mitchell had a 50% ownepsimterest
in Mitzim Propeties, Inc. as evidencday Mitchell’'s personal financial statemebtoc. 24-8at 2;
Ex.12-002.
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On June 26, 2019 laintiff filed an ex parteapplication fora wit of attachment
againstthe Poway Property in the amount of $1,000,000 pursuant to California C
Civil Procedure (Cal. Civ. Proc. Cod§ section 48310. Doc. No.3. In itsapplication
Plaintiff alleged that its “claim [ ] for money... is premised upon the express agre
with Angular to sfit distributions from GTCR on a 50/50 basis, as well as its agres
with Zimmer to act as Plaintiff's country manager in Costa Rida¢. No.3-3 at 10. The
motion for a writalso mentiong money claim under an “implied contract” theory on
basighat “implied contracts include quasbntract claims where defendants have acqy
the paintiff's property through fraud or conversion, and refuse to returndt.’After
Plaintiff filed the required $10,000 undertaking pursuanC#. Civ. Proc. Cod 88
489.210 and 489.22fhe Court issued a temporary protective order pending a hear
Plaintiff's motion Doc. No. 11.Mitzim filed a response in opposition to Plaintif
application for a writ of attachmeand Plaintiff filed a reply Doc. N. 19, 24.

On September 11, 2015, Plaintiff filats First Amended Complaint (“FAC”
adding an eighth claim for breach of contract and joirefjendant Jack R. Mitche
former CEO of ThunderbirdndPresidenbf Mitzim2. SeeDoc. No. 28 The FACalleges
that Zimmer, Angular and Mitchelloreached theirrespectivefiduciary duties by
committing fraud against Thunderbird. The Complaint further allagdsTaloma Zuly
and Mitzim Properties were aware that this fraud was being comnai@idst Thunderbir
and conspired to commftaud and/or aided and abetted in that fraud.’at 7, I 34.1In

support of its claim against Mitzim, Thunderbird contends ‘thitizim Properties knew
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that Zimmer and Angular planned to and did divert, misappropriate, and/or embezzle fun

and provided substantial assistance and/or encouragement to Zimmer and Angy
their scheme to harm Thunderbird” and “as a ....result of .... Mitzim Properties’ ac
Thunderbird suffered damagedJoc. No. 28at 6, {1 27, 28n its fourth claim for relief

2 Mitchell commenced arbitration as a claimant against Thunderbird for breacleitfean®nt and
Termination of Employment Agreement (“Settlement Agreemenmtd)r to being joined as a defendar]
in this action
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Plaintiff asserts “Zimmer, Angular, Taloma Zulu, Mitzim Properties and Mitchell fof
an enterprise and devised a scheme for a common purpose and with the intent {
misappropriate, and/or embezzle funds from Tleubidd without knowledge or conse
which lasted over a hatfecade.’ld. at 8, § 38

Plaintiff’'s motion for right to attach and for an order issuing a writ of attach
was heard on September 14, 2015. Finding that Plaintiff's claims satle®iv.Proc.
Codesections484.090and 483.010the Court grantelaintiff’'s application(seedoc. no.
31) andissued the writ of attachmemoc. No.35.

On September 26, 2013t the conclusion of arbitration proceedings betw
Mitchell and ThunderbiréResorts Inctor breach othe employmengettlement agreemer
the International Court of Arbitration of the International Chamber of CommdiC€(y*

issued a Final Awaravith factual findings.Doc. No. 921, at 4; Jack Ray Mitchell .

Thunderbird ResostIinc, Int'l Ct. of Arb. of the Int'l. Chamber of Commerce, Case

21243/CYK/PTA, Ch. 9, T 9.50 (2017) (Rooney, Arldllowing the issuance othe
Award in Mitchell's favor,DefendantdMitchell and Mitzim filedthe instantmotion to
quashthe writ of attachmentDoc. N0.107 atl. Plaintiff filed an opposition to the motig
and Defendants filed a replpoc. Nos 110,113. The parties appeared before this C¢

for a hearing on the motion, after which the Court took the matter under submissiop.

DISCUSSION
l. LEGAL STANDARD
A plaintiff in federal courtnay utilize remedies provided under the law of the s

in which the federatourt sits to secure satisfaction of a potential judgment by se

property Fed.R.Civ.P. 64Reebok Int'l, Ltd. v. Marnatech Enters., lr@70 F.2d 552, 558
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(9th Cir.1992) In determining whether a plaintiff is entitled to a right to attach order, a

federal court applies the substantive law of the s&#eSuzuki Motor of Am., Inc.

Mullion, No. SACV1700903CJCJDEX, 2017 WI410992, at *2 (C.D. Cal. Aug. 1
2017) Under California law, a “defendant whose property has been attached purs
a writ issued.. may apply for an order (1) that the right to attach order be set asic
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writ of attachment quashed, and any property levied upgsupnt to the writ bg
released...'Cal. Civ. Proc. Cod& 485.240W. Steel & Ship Repair, Inc. v. RMI, Int76
Cal. App. 3d 1108, 1113 (Ct. App. 198@ motion to quash is the mechanism |for

challenging the validity of the attachmgniThe motion must state tigegounds upon whic

=)

it is basecand“shall be accompanied by an affidavit supporting any factual issues |raise

and points and authorities supporting any legal issues rai€adl. Civ. Proc. Code 8
485.240(b). Although brouglly the defendant debtdhe creditormaintains the burden
of proof in establishing the validity of the attachmeédt.at 1115 (citing-oeb & Loeb v
Beverly Glen Music, In¢166 Cal. App. 3d 111A.116 (Ct. App. 1985) (plaintiff carrigs
the saméurdenunder section 485.240 asder section 484.090 The Court determing
whether the plaintiff is entitled to the right to attach otuksed on the pleadingad othel
papers in the record, butay receive and consider additional evidence amtitiadal
points and authorities. Cal. Civ. Proc. Code § 485.240 (c);[(tih determining the righ

—

to an attachment all of the facts set forth in the record before us must be considefred, «

that conclusions of law set forth in the affidavit used to secure the writ of attaghmer

contrary to the pleaded facts in other pleadings will be disregardéghver v. Superid
Court, 93 Cal. App. 2d 729732(1949)

I. ANALYSIS

=

A. Claim for Money based upon Expressor Implied Contract

Section 483.010 (a) permits the issuance of a writ of attachmigriiroan action on 3

=

claim...formoney ...based upon a contract, express or implied where the total ampunt

the claim or claims is fixed or readily ascertainableCal. Civ. Proc. Cod& 483.010.
1. Mitchell and Thunderbird’'s SettlemeAgreement

\U

Defendants argue th&hunderbird no longer has a contract claim against Mitaé

light of theissuance of a final award Ims favor followingarbitration proceedingsetween

Mitchell and Thunderbird In response, Plaintiff argues that Thunderbird’s motion for a

writ of attachment was based on express agreements with Angular and Zimoter

Mitchell. In issuing the writ, the Court fouriBlaintiff’ s claim is for.... moneypremised
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upon the express agreement withgular to splitdistributions fromGTCR on a 50/5C
basis, as well g#s] agreement witlZimmer to act aPlaintiff's country managan Costa

Rica.” SeeRptr's Trns.of Motion for Writ of Attachmerat 17, Thunderbird Resorts Ing.

v. Mitzim Properties, Inc. et. al. N&5cv1304 (S.D. Cal. Sep 12015), Doc. No. 30The
Settlement and’ ermination oEmploymentAgreemenbetween Mitchell and Thunderbi
was not theontractual agreement upon which the issuance ofitihevas basedrurther
the writ of attachmendid notissueagainst real property directly owned by defeng
Mitchell. Instead, it issued againstalproperty owned bgorporatedefendanMitzim, an
entity whose interests were not represented in arbitration proceedings.

2. Waiverof Right to Challenge Issunce

For the first time in its motion to quash the writ of attachm@efendantgargue tha
even if express contraxxisted between PlaintiindAngular, andPlaintiff andZimmer,
no contractual claim exists with respect to MitziPhaintiff contends that Mitzim'’s failur
to raise this issue in its opposition to Thunderbird’s original apmita equivalent to a
admission that the first elementsection484.090was satisfiedl—i.e. that the clainupon
which the attachment is bassmdre upon which an attachment may be issuduerefore,
it is Plaintiff's position that Mitzim waived the right to challenge whether Plaintiff's c
meets the requirements of §483.010(a)

A pre-judgment writ of attachment is an extraordinary measure that may only
if it complies with statutory requiremenfosA-Traction, Inc. v. KellySpringfield Tire
Co., Div. of Goodyear Tire & Rubber Cd 12 F. Supp. 2d 1178, 1181 (C.D. Cal. 20
(citing Jordan-Lyon Productions, Ltd. v. Cineplex Odeon Co29 Cal.App.4th 1459
1466 (1994). Upon a motion to quash or vacate the attachment prior to judgmecayity

3 Section 484.09@) requires issuance of a writ only where (1) the claim upon which the attademe
based is one upon which an attachment may be issued; (2) the plaintiff has estéidighrobable
validity of the claim upon which the attachment is based; (3) the attachment aaigbt r a purpose
other than recovery of the claim upon which the attachment is based; and (4) the amosattodzk
by the attachment is greater than zero,
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must determine “whethehere was ‘sdicient cause to allow the writ’ or ‘other goc
cause’'shown entitling the defendant to the discharge ofathe” Anvil Gold Mining Cg
v. Hoxsie 125 F. 724, 728 (9th Cir. 19038ee alsdBurke v. Superior Court of Sacramef
Cty., 71 Cal. 2d 276, 27@969)(grounddor amotion to discharge attachmenayinclude

the fact thatase is not one in whattachment may properly issu€pmpliance with the

statutory requirements is not subject to waivehe Tourtnow determines whether ‘&M
claim upon which the attachment is based is one upon which an attachment may e

3. Implied Contractual Clairhgainst Mitzim

Defendants allege generally that Thunderbird no longer satisfies any ¢
requirement®f section 484.09) and specifically that “there is no contract with Mitch
or Mitzim which would allow attachment of Mitzim or Mitchell propettyl'he subjecof

the writ isreal propertylegally owned by Defendant Mitzim Properties, |IDefendants

therefore raise the question whether the complaint statesiseof action in contrac
against Mitzim

Relying on two Californiappellatecourt casesArcturus Mfg. Corp. v. Rork98
Cal.App.2d 208 (Cal. 1961) aikdein v. Benaron247 Cal.App.2d 607, 610 (Cal. 196

Plaintiff asserts that an “attachment may issue upon contracts andcaquestt

nto

14
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claims where a defendant acquired the plaintiff’'s property through fraud or conversion

Doc. No0.110 at 10 In Arcturus Mfg. Corpdefendant Rorkwhile an employee, directg
officer and general manager of plaintiff, designated certain third parties to do wg
plaintiff. As part of a pla and scheme to cheat and defraud plajiRifirk received secrg
profits and kickback&rom the payments made by plaintiff to thpdrties. The couheld,

The gist of this action as pleaded is in quasi contract to recover property belg
to plaintiff. While fraud may be involved, and undoubtedly there is a breach o
fiduciary obligation alleged, the gravamen of the complaint is to recover agai
the defendant agent on theomise implied by law to pay to the plaintiff principa
the pecific secreprofits and kickbacks receive@mphasisadded).

4 See note 3.
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Arcturus Mfg. Corp 198 Cal. App. 2@t 210.The court iMArcturus Mfg. Corpummarizes

several cases all holding that issuance of an attachment is proper where the action

brought upon a promismplied in law. 198 Cal. App. 2d at 21215; see alshos Angeles

Drug Co. v. Superior Court in & for Los Angeles C8/Cal. 2d 71, 75 (1936) (the valid

of a writ of attachment rests upon a promise implied by law universally recogniZée),

actionin assumpsit in such cases is not upon ... the fraud practiced but upon the |
or obligation set up by the law to afford the injured party additional ree€turus Mfg.
Corp 198 Cal. App. 2d at 211. Had Plaintiff's application a writ targetedhe persona
or realproperty ofAngular, Zimmeror Mitchell - or theirrespectivdegal interestif any,
in Mitzim Propertiesinc., - the writ would undoubtedly be based upon a contnaglied
by law.

Herethe Poway Propertyargeted by the writ is owed by Mitzim. Plaintiffdoes
not allegea claim for monies owed due to an express conwébt Mitzim, nor does if

allege thaMMitzim owed it afiduciary duty, but insteadPlaintiff proceed®n a theonthat

Mitzim is liable foraiding and abettinthebreach ofaduty owed by Zimmer and Angular.

Under California law, there are two separate theories under which one may be li:
aiding and abetting a breach of fiduciary duym. Master Lease LLC v. Idanta Partng
Ltd., 225 Cal. App. 4th 1451, 1477, (2014), as modified (May 27, 2004 theory, akil
to conspiracy, requires the aider and abettor owe a fiduciary duty to the victim, wh
otheris based on the commission of an independent tort, without regard to a duty
Id. at 1477. AsiAm. Master Lease LL®laintiff proceeds on the second theory of aig
and abetting liability alleging that Mitzilmad knowledge of the scheme, provided Ang
and Zimmemwith substantial assistance in breaching their duties, and \westlyenricheg
at Plaintiff's expenseUnder this theory of liability, the remedy is disgorgement of prg
Id. at 1482 f enrichment of the defendant would be unjtist defendant may be unde
duty to give to theplaintiff the amount by which thdefendanthas been enriched.A

quastcontractclaim is therefore essentially alleged whardefendant has knowing

accepted a benefit “under circumstances that make it inequitable for the defendant
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the benefit without paying forgtvalue.”"Hernandez v. Lope480 Cal. App. 4th 932, 93
(2009), as modified (Dec. 28, 200%ee also McKell v. Washington Mukuénc. 142
Cal.App.4th 1457, 14902006) (“unjust enrichment is a basis for obtaining restituf
based on quasiontract or impsition d a constructive trust})Federal Deposit Ins. Cory
v. Dinting 167 Cal.App.4th 333, 346 (200@)intino) (“unjust enrichment is a commg
law obligation implied by law based on the equities of a particular case,” requiril
individual who is unjusy enriched to make restitutipn

Similarly, the court irPhilpott v. Superior Court in & for Los Angeles Ctipund
that an action for a sum certain, that lacks the element of an express promise togug
action in whichthe law,in order to prevent #hunjust enrichment of defendants from
property of plaintiff, itself implies a promise to repay the sum demahdledal. 2d 512
518(1934)(“a cause of action, which although originally sounding in tort, has now be
fully ex contractlby a processf slow but steady developnigi).

Despite the harm complained of as a result of alleged violations BI@@ statute
fraud, and breach of fiduciary dutyhe gravamen of Plaintiff's action against Mitzi
specifically,and Defendants generallg,in quastcontract to recovemoniesbelonging tg
Plaintiff, which the law implies a promise to payAccordingly, the Court finds tha
Plaintiff's action against Mitzim is on a claifor money based upon an impliedntrad.

B. Abuse of Process

The Court must find that the wrattachmentvasnot sought for a purpose other th
recovery of the claim upon which the attachment is basgdl. Civ. Proc. Codes
484.090(a) Defendantsassert that the writ seeks to coerce Ana Hincapie, the sole
of Mitzim, into paying all or partof Thunderbird’sclaims agaist the defendant
Defendants argue that Thunderbird knew or should have knowit ted not entitled t(
a writ attaching Mitzim'’s real property or proceeds from the sale of that real prope
responsePRlaintiff points to Mitchell’'s testimony in the ICC Arbitration that Mitchell h
a “gentleman’s agreement” with Zimmer to split profits from Mitzim 50/50 based on

of their contributions to the purchase of the Poway property in Mitzim's n2ow.Na
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110 at 11see also Doc. N0o10312; Ex: 8 at 116.17(ICC arbitration transcriptplaintiff
contendshat Defendants have ndepd facts to suppatiie essential elements for an abuse
of process claim and posto the Court’s express finding that there wasother purpose
for the attachment but secure recovery on the claim.
The Court agree®Pefendantsmotion does not sta sufficientfactsnor does it offer
any law from which the Court mdynd that Plaintiff has laused the process of the court
or used suchrocess for an ulterior motive. Accordingly, Defendants’ motion to quash the
writ on such basis is DENIED.
CONCLUSION

The Court finds thathe gravamen ofPlaintiff's action is inquastcontract of
assumpsito recover money belonging to Plaintffiot upon the fraud practicgout upon
the promisamplied by law topay backfunds received as a result whjustenrichment
Based on the foregoing,

ITISHEREBY ORDERED:
1. Defendants’ Jack R. Mitchell and Mitzim Properties, Inc. motion to quash the
writ of attachment i©DENIED.
2. Defendantsrequestor costs and attorney’s fees pursuant to Cal, Civ. Proc. Code
8490020 isDENIED.

IT 1SSO ORDERED.

DATED: Septembe28, 2018 t J Mﬁ QE
pL’ A

HoN. JOHN A. HOUSTON
NITED STATES DISTRICT JUDGE
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