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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

Doc. 78

D.S., By and Through Her Mother CASE NO. 15¢cv1356-WQH-JMA

Rosalind Solo; ROSALIND SOLO,
Plaintiffs,

ORDER

V.

AMERICAN ASSOCIATION OF
UNIVERSITY WOMEN;

AMERICAN ASSOCIATION OF
UNIVERSITY WOMEN OF THE
STATE OF CALIFORNIA, INC.;
REGENTS OF THE UNIVERSITY
OF CALIFORNIA; DOES 1 Through
10, Inclusive,

Defendants

HAYES, Judge:

The matter before the Court is timeotion to dismiss filed by Defendant

American Association of University Womenthie State of California, Inc. (ECF N

59) and the motion to dismiss filed by Defiant American Association of Universi

Women (ECF No. 61).
I. Procedural Background

OnJune 12, 2016, minor Plaintiff D.8y,and through her mother Rosalind S
and Plaintiff Rosalind Solo filed the first amended complaint (“FAC”) against

Defendants American Association b@fmiversity Women(“AAUW”), American
Association of University Women of theg® of California, Inc. (“AAUW-CA”), ang
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Regents of the University of Californfta(ECF No. 45). Plaintiffs assert the followi
causes of action: (1) violation of the Americans with Disabilities Act, 42 U.S

12101 et seqand the Rehabilitation Act of 1973, POS.C. § 794; (2) violation of the

Unruh Civil Rights Act, California Civil Gde 88 51-54; (3) declaratory relief; (
injunctive relief; (5) false areckless reporting of allegetiild abuse, California Pen
Code § 11172(a); (6) negligemand retaliatory repontyy against Defendant AAUW
CA; and (7) negligence per se against Defendant AAUW-CA.

On September 12, 2016, Defend#&AUW-CA filed a motion to dismiss$

Plaintiffs’ fifth, sixth, and seventh clainis the FAC. (ECF No. 59). On Septemt
12, 2016, Defendant AAUW filedraotion to dismiss Plaintiffs’ fifth claim in the FA(
(ECF No. 61). On November 14, 2016aiRtiffs filed a combined response
opposition to the motions to dismiss. (ECF Nos. 65, 66). On November 28,
Defendant AAUW-CA filed areply. (ECRo. 68). On November 29, 2016, Defend
AAUW filed a reply. (ECF No. 69).
[1. Allegations of the First Amended Complaint

“AAUW-CA is a branch or affiate of defendant AAUW.”Id. § 6. “AAUW-
CA, under the overall direction and leaslap of defendant AAUW, operates ‘Te
Trek, aone-week summer science arath camp that defendants AAUW and AAU\
CA claim is ‘designed to develop intsteexcitement, and self-confidence in you
women’ due to enter the eighth gradkl” | 14. “All sleeping, g, instructional ang
recreational facilities are loaat at camps operated by dedant AAUW or its affiliate
AAUW-CA in California.” Id. § 15. “[A]ll girls attend Tech Trek camps ‘(
scholarships provided by AAUW California branch members, working
participating middle schools in their areald. § 17.

“Defendants’ agreement pursuant toievhthe Tech Trek program operates
the campus of the University of CalifoaniSan Diego, does notclude any term

~ Defendant R%gents of the UniversityGHlifornia has been dismissed from t
action following the Court’'s approval ofsettlement agreement. (ECF No. 77).
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requiring that Defendants AAUW or AAUW-Crot discriminate against people w

disabilities in violation of Cl#fornia or federal laws.”ld. § 18. “[A]t all times relevazr
m

. . . Rozanne Child was Camp Director @o-Director of the Tech Trek progr
conducted by defendants at the Uniutgref California, San Diego.ld. § 19.
Plaintiff D.S. has cystic fibrosis. “As agwt of her Cystic Fibrosis, [D.S.] taki

D
(0]

digestive enzymes in pill form at home asthool before snacks or meals. She also

does pulmonary treatments . . . [that] lanef and can be self administeredd.  21.
“Treatments are usually done twicday and take about 20 minutesld. “She does
not need adult assistance while doing her pulmonary treatmedtg]22.
“[P]laintiff Rosalind Solo received ketter dated January 27, 2014, signed
[the] Tech Trek Coordinator of th& AUW Del Mar-LeucadidBranch.’...”1d. { 23.
The letter [statesthat [D.S.] hdben “nominated tattend Tech Trek
Science and Math Camp,” “sponsorigyl the American Association of
University Women (AAUW).” Defendants requested that parents
complete and return a “Parent Ceddiion” allowing their child to attend

the camp if selected, and that gectamplete a 2-page Camp Application
and a one-page essay. . . .

Id. 1 23. “[B]ased on the application magdsisubmitted, Defendaswvere fully aware
that [D.S.] has Cystic Fibrosisld. { 24. “[D.S] was accepted the 7-day Tech Trek
camp. . . . Parents were asked to comdiataes dealing with their child’s medical

history, a release form, transportatioampland an attendance agreement foria.™y|
26.
“Prior to the date of the camp, [D.S.{iother spoke with Rozanne Child on |

he

telephone and discussed théadls of [D.S.]'s medical condition and the minimal care

she would need while at camp. Rozafindd assured [Plaintiff Rosalind Solo] th
there would be a nurse on staff 24/7, arad #ny needs of [D.S] would be metd. q
30.

Once arriving at camp, Plaintiffs “visitdélgle nurse’s office and discussed [D.S
medical regiment.’ld. § 31. “The camp nurse assureti|Rtiffs] that she was familig
with the regime[.]” Id. Plaintiffs “proceeded tdJ.S.]'s assigned dormitory[.]id. §

at

I's
"

32. “[D.S.]'s dormitory ‘mom’ came into throom and introduced herself as ‘Karen.”
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Id.

Plaintiff D.S. completed treatments in the nurse’s office on the first even
camp and the following morningd. 1 33-34. On the morning of the second da
camp, Plaintiff Rosalind Solo “receigtea telephone message from camp dire
Rozanne Child . . . [saying] that [D.$4d to leave the camp and Ms. Child war
[Plaintiff Rosalind Solo] to come to tleamp and pick [D.S.] up immediatelyld. |
35. “Ms. Child insisted that [D.S.]'seeds were too complicated for her progran
accommodate . . . IU.

When Plaintiff Rosalind Solo pickeddtiff D.S. up from the camp, “Plainti
[Rosalind] Solo told Ms. Child that kiakg [D.S.] out of the camp was wrong . . . . N
Child repeated her earlier statement with vgai@l the effect that ‘that machine’ w
somehow too complicated for the camp progeanu that Plaintiff [Rosalind] Solo he
somehow not been forthcoming about [the] Cystic Fibrosis. She said words
effect that [D.S.]'s treatments wenisruptive to the camp program.id. § 37.

“[D.S.]'s dorm ‘mom’ appeared upset and saiém so sorry [D.g, | am so sorry.
Id.

“On or about the day after [D.S.] was ejected from defendants’ camp, [O.S.

father called the AAUW headquarters in $idangton, DC, to report the incidentld.
1 38. “On or about June 2Z%)14, at about 8:00 PM, Plaintiff [Rosalind]Solo recei
a phone message from Alidiettman, President of tlendant AAUW-CA, stating ir|
essence that she wanted to gather #utsfabout what happeth when [D.S.] wa:
ejected from the camp . .Ms. Hettman provided no assoces regarding a review
the incident or any action thatay be taken regarding Mshild’s role in the matter.
Id. 1 39. D.S.’s father also called BNtCand a reporter “who then visited [D.S.
home and interviewed [D.S.] and Plaintiff Solold.  40. A story about [D.S.]
experience being ejected from Tech Trek camp aired on NB@. 7.
Eﬂ%‘?ﬁéﬂ g?gtsaﬁfatteorr[D'S'] was eLedtfrom defendants’ camp, Tech Trek
yeport with the San Diego Child Protective Services

claiming that [D.S.] had recently sufés=l a %h sical injury to her face that
may have been caused by her motherAA staff also falsely advised
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wSSS:ReDiIegof (Ilhild Wegare Servigélaﬁ. : dPlai{]\tiff &Rosalind] r?_?Io_”

i Gid nOt warn the camp Stal of [D.S 1 Cysic Fibrosis. e
Id. T 41. When Plaintiffs were intervied by a Child Welfare Services employ
“[t]he Child Welfare Serviceemployee shared with plaifftfRosalind] Solo that sh
felt the report of allegedbaise was not sustainable. The Child Welfare Sen\
employee apologized to [Plaintiff Rosalind Solo] for having [to] go througl
uncomfortable process, then lefid. 1 43.
[11. Legal Standard

Federal Rule of Civil Procedure 12(b)(6)yimets dismissal for “failure to stat

a claim upon which relief can be granted.” ARdCiv. P. 12(b)(f Federal Rule of

Civil Procedure 8(a) provides that “[a]galding that states a claim for relief m
contain . . . a short and plain statemerthefclaim showing that the pleader is entit
torelief.” Fed. R. Civ. FB(a)(2). “All factualallegations set forth in the complaint 4
taken as true and construed in tightimost favorable to plaintiffs.Leev. City of Los
Angeles250 F.3d 668, 679 (9th Cir. 2001). “A dist court’s dismissal for failure t
state a claim under Federal Rule of Civil&dure 12(b)(6) is proper if there is a ‘Ia
of a cognizable legal theory or the abseaf sufficient facts alleged under a cognize
legal theory.” Conservation Force v. Salaza&46 F.3d 1240, 1242 (9th Cir. 201
(quotingBalistreri v. Pacifica Police Dep/ 9901 F.2d 696, 699 (9th Cir. 1990)).

“[A] plaintiff's obligation to provide tle ‘grounds’ of his ‘entitle[ment] to relief

[1°)
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requires more than labeladconclusions, and a formulaic recitation of the elements

of a cause of action will not doBell Atl. Corp. v. Twomb|yb50 U.S. 544, 555 (2001
(quoting Fed. R. Civ. P. 8]). “To survive a motion to dismiss, a complaint n
contain sufficient factual matter, acceptedirag, to ‘state a claim to relief that
plausible on its face.”Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (quotimigrombly
550 U.S. at 570). “A claim has facial p&oility when the plaintiff pleads factu
content that allows the court to draw teasonable inference ttiae defendant is liabl
for the misconduct allegedId. “[T]he tenet that a courhust accept as true all of t
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allegations contained in a complaint isppacable to legal conclusions. Threadb
recitals of the elements of a cause diaax; supported by mere conclusory stateme

do not suffice.”Id. “When there are Wiepleaded factual allgations, a court should

assume their veracity and then determigether they plausibly give rise to
entitlement to relief.” Id. at 679. “In sum, for a complaint to survive a motior
dismiss, the non-conclusory factual confesind reasonable inferences from t
content, must be plausibly suggestivaalaim entitling the plaintiff to relief.’Moss
v. U.S. Secret Senb72 F.3d 962, 969 (9th Cir. 2009) (quotation omitted).
V. Discussion

A. Reckless Reporting of Alleged Child Abuse

Plaintiffs’ fifth cause of action foreckless reporting of alleged child abus:

alleged against both Defendant AAUWdaDefendant AAUW-CA. (ECF No. 45).

Defendant AAUW and Defendant AAUW-CA Blomove to dismiss this cause
action in their respective motions. (ECF Nos. 59,61).

Defendant AAUW-CA contendsahPlaintiffs have notkeged facts to show th:
Defendants do not ka immunity under the Child Abuse Neglect and Reporting
(“CANRA"). (ECF No. 59-1 at 1). Dlendant AAUW-CA contends “Absent beir
able to plead such facts, AAUW-CA is puesed to be a mandatory reporter cloa
with absolute immunity and insulated fromh @ Plaintiffs’ claims arising out of th
alleged false reporting.td.

Defendant AAUW contends that Plaintiffs are barred from bringing this ¢
of action because AAUW is a mandated régowith absolute immunity pursuant
CANRA. (ECF No. 61-1 at 5). DefendaAAUW contends that “Plaintiffs fail t
assert any factual allegations that theged, unnamed individb@eporter is not &

alre

nts,

AN

to
hat

IS

1”4

N?

r——4

mandatory reporter, that AAUW knowingly @édmaliciously made a false report, gnd

that CANRA does not confer absolutamunity to AAUW.” (ECF No. 69 at 5).

Defendant AAUW contends that this cause of action must be dismissed eve
report was made by a non-mandatory régowolunteer, because AAUW is n
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vicariously liable for the acts of an unpaid voluntelek.at 9.

Plaintiffs contend that volunteers are nm@ndated reporters under CaliforniaLIrW
r

and “all adult supervisors at the camgluding the directors, dorm moms and n
are all volunteers.” (ECF N65 at 6-7). Plaintiffs contel that “it is very likely tha
the person who made the report was not adated reporter . . . everyone . . . work
at the TechTrek camp were volunteegcruited and trained by AAUW-CA.1d. at 15.
Plaintiffs contend that Defendant AAUWAMEariously liable for the acts of a volunte
because it is not a public entity and its liability is not restricted by the Calif
Government Codeld. at 17-20.

Pursuant to CANRA, mandated reportemsgst report knowledge or reasona
suspicion of child abuse or neglect:

Except as provided in subdivision (d), and in Section 11166.05, a

mandated reporter shall k&a report to an agency in Section 11165.9

whenever the mandated reporterhia or her professional capacity or

within the scope of his or her emgiment, has knowledgie of or observes

a child whom the mandated reporkeows or reasonably suspects have

been the victim of child abuse or neglect.
Cal. Penal Code § 11166(a). The defomtiof a “mandated reporter” in CANR
includes: an administrator of a public private day camp; an administrator
employee of a public or private youth center, youth recreation program, or
organization; an administrator, board member, or employee of a public or f

organization whose duties reqgliidirect contact and supervision or children; ar

registered nurseld. 8 11165.7(a)(6)-(8), (21). However, “volunteers of publig

private organizations whose duties requdieect contact with and supervision
children are not mandated reporters but are encouraged to obtain training
identification and reporting of child abuaad neglect and are further encourage
report known or suspected instances of ctbladse or neglect to an agency specifie
Section 11165.9.7d. § 11165.7(b).

CANRA provides immunity for civil orcriminal liability for “mandateq

2 Plaintiffs assert that Defendants refusedisclose the identity of the report
(ECF No. 65 at 7).
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reporters.”Id. 8§ 11172. Section 11172(a) provides:

No mandated reporter shall be civily criminally liable for any report
required or authorized by this articknd this immunity shall apply even

if the mandated reporter acquire@ ktnowledge or reasonable suspicion
of child abuse or neglect outside bier professional capacity or outside
the scope of his or her employme#any other person reporting a known
or suspected instance of child abaseneglect shall not incur civil or
criminal liability as a result of any report authorized by this article unless
it can be proven that a false reporswaade and the person knew that the
report was false or was made with reedls disregard of the truth or falsity
of the report, and any pon who makes a report of child abuse or neglect
known to be false or with reckless disregard of the truth or falsity of the
report is liable for any damages caused.

Id. 8 11172(a). The incident must be rdpdr“as soon as practically possibl

”
’

192

followed up by a written report “within 36 hours of receiving the information

concerning the incident.td. § 11166(a).

In Watson v. County of Santa Clarma district court concluded that immun
under section 11172 is not an affirmative dskethat must be proven by defendant
the pleading stage. 468 F. Supp. 2d 1196,7 (N.D. Cal2007). Insteagdthe court

ty
s at

determined that “plaintiffs’ claims fail uass they properly allege facts showing that

defendants are not subject to § 11172 immunitid” This Court concludes th;
Plaintiffs must allege facts sufficient support a reasonable inference that seq
11172 immunity may not apply tine alleged reporter in order to state a claim
reckless reporting.

The FAC alleges that, “Tech Trek stéféd a retaliatory report with the Sa
Diego Child Protective services claimingthD.S.] had recently suffered a physi
injury to her face that may have been cadusgher mother.” (ECF No. 45 {41). T
FAC identifies the camp co-dictor Rozanne Child, “dormom” Karen, and the cam
nurse as staff who were in contact with Daile attending the Tech Trek camp. (E
No. 45). The FAC alleges that “the persamo made the childause report was not
mandated reporter as that tasdefined in [CANRA].”Id. § 42. Plaintiffs’ allegatior
that the reporter “was not a mandahteporter” is a legal conclusionfwombly 550
U.S. at 555 (2007) (stating that while a céant attacked by a Rule 12(b)(6) moti
to dismiss does not need detailed facaliaigations, courts fa not bound to accept i
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true a legal conclusion couahas a factual allegation”)Plaintiffs fail to allege
sufficient facts to permit a plausible infecenthat the Tech Trek staff who made
report was a volunteer or an individual not otherwise subject to section
immunity 2 Plaintiffs’ fifth cause of aatin against Defendants AAUW and AAUW-Q
is dismissed.
B. Negligence and Retaliatory Reporting Against Defendant AAUW-CA
Defendant AAUW-CA contends that thatsi cause of action for negligence a

retaliatory reporting failsdcause “[m]andatory reporgeenjoy complete immunit

from any civil liability.” (ECF No. 59 aB). Defendant AAUW-CA contends thiat

“‘[CANRA] merely ‘encouragéghat training be provided” to mandatory reportdck.

The sixth cause of action brings a oidor negligence ancetaliatory reporting
against Defendant AAUW-CA. (ECF No. 45 at Y 67-69). Plaintiffs allege
Defendant AAUW-CA “negligently failed t@rovide its employees, including a
mandated reporter it may havieed, with training in tk duties imposed by [CANRA|.
Id. 1 68. Plaintiffs allegthat Defendant AAUW-CA “negligntly failed to require tha
such mandated reporter sign a statemetigaeffect that the mandated reporter
knowledge of the provisions of Semti 11166 and would comply with tho
provisions.” Id. Plaintiffs allege that Defendant AAUW-CA “negligently failed

provide such mandated reporter with @aeinent informing the mandated reportef

his/her reporting obligations under Sectidri 66 and failed to proge to the mandate
reporter a copy of Sections 111657166, and 11167 to the employekl’ Plaintiffs
allege that these negligent acts “désdi in [AAUW-CA'’s] employee or employesg
filing an unsubstantiated or ré&&dory child abuse report[.]d.

Plaintiffs’ sixth cause of action seeks to hold Defendant AAUW-CA liable

® In the o%posmon to the motion to dismiss, Plaintiffs assert that all
supervisors at the TechTrek Camp were volunteers. In support of this ass
Plaintiff provides Defendants’ Rule 26 Dissloes. (ECF No. 66). On this motion|to
dlsmlssdoursuant to Rule 12é &6% the Caworisiders only the allegations of the FA
Lee v. City of Los Angele250

district court may not con5|der any material beyond the plea

gs inruling on
12(b)(6) motion. )
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the allegedly “unsubstantiatedretaliatory child abuse reportlti. CANRA provides

that “[nJo mandated reporter shall be cividlycriminally liable for any report requirgd

or authorized by this article.” Cal. Pé@ode § 11172(a). The Court has conclu
that the FAC failed to allege facts tapport an inference that the TechTrek s
member who submitted the child abuse repais not a mandatory reporter. The si

cause of action for negligence and retalareporting against Defendant AAUW-CA

is dismissed.

C. Negligence Per Se Against Defendant AAUW-CA

Defendant AAUW-CA contends that rigggnce per se is not an independ
cause of action. (ECF No. 59-1 at 10)Defendant AAUW-CA contends that

ded
faff
xth

ent

AN

ordinary claim for negligence must be vialnl®rder for the presumption of negligerice

under California Evidence Code section 699 to be availahl®efendant AAUW-CA
contends that “while the savih claim fails for the same reasons as Plaintiffs’ fifth

sixth claims, . . . dismissal of Plaintiffseventh claim is gmrately Warrantedr]!
th

Plaintiffs’ sixth claim for negligence is all®ed to be maintainebecause the seve
claim is duplicative of the sixth claim.Id.

“Negligence per se’is an evidentiary dioce codified at Evidence Code sectiEn

669.” Quiroz v. Seventh Ave. Gtd5 Cal. Rptr. 3d 222, 244 (Ct. App. 200
Pursuant to California Evidence Code section 669(a),
The failure of a person to ex#se due care is presumed if: _
1) He violated a statute, ordinance, or regulation of a public entity;
2) The violation proximately causedath or injury to ﬂerson or property;
3) The death or injury resulted fromagcurrence of the nature which the
statute, ordinance, or regulation was designed to prevent; and
(4) The person suffering the death oz thjury to his person or property
was one of the class of persons ftwose protection the statute, ordinance,
or regulation was adopted.
Cal. Evid. Code § 669(a). “[T]he doctrinermdgligence per se does not establish
liability. Rather, it merely codifies the ruleat a presumption of negligence arises fi
the violation of a statute whHiowas enacted to protect as$ of persons of which tf
plaintiffis a member againstahype of harm that the pldifi suffered as a result of th

violation.” Quiroz 45 Cal. Rptr. 3d at 244. “Accordingly, to apply negligence ps

-10 - 15cv1356-WQH-JMA

and

tort

om

e

2l Se




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

IS not to state an independent cause of actidd.; see also Rosales v. City of L
Angeles98 Cal. Rptr. 2d 144, 151 {@\pp. 2000) (“[A]ln unddying claim of ordinary
negligence must be viable before thegumption of negligence of Evidence Cq
section 669 can be employed.”) (quotlda. Serv. Station etc. Assn. v. American H
Assurance C.73 Cal. Rptr. 2d 182 (Ct. App. 1998)).

In their seventh cause of action, Pldistiallege that pursuant to California

Evidence Code section 699, “a presumptof negligence (negligence per se) ar
from Defendant AAUW-CA'’s violation of the ADA, the Unruh Act, or [CANR]
which . . . were enacted to protect a claspastons of which thglaintiff [D.S.] is a

oS

de

pbme

ses
Al

member against the type of harm which shffered as a result of the violation of the

statutes.” (ECF No. 45 at § 71). Negligence per se is not an independent
action and Plaintiffs’ independent claim foigligence has been dismissed. Plainti
seventh cause of action for negligenper se against Defendant AAUW-CA
dismissed.
V1. Conclusion

IT ISHEREBY ORDERED that the motiondesmiss Plaintiffs’ fifth, sixth, anc
seventh causes of actidiled by Defendant AAUW-CA (EF No. 59) and the moti
to dismiss Plaintiffs’ fifth cause of aofa filed by Defendant AAUW (ECF No. 61)
GRANTED. Plaintiffs’ fifth, sixth and seventh claims in the FAC are dismis
without prejudice. (ECF No. 45). Plaintifésall file any motion for leave to file g
amended complaint pursuant to Local Civil Ralg and within thirty (30) days of th
date this Order is issued.

DATED: August 28, 2017

G it 2. A
WILLIAM Q. HAY
United States District Judge

-11 - 15cv1356-WQH-JMA

ause
ffs’

IS

n
re
s5sed

1N




