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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

ANH BUI, individually and on behalf | CASE NO. 15¢cv1397-WQH-WVG
of all others similarly situated, ORDER

Plaintiff,
\Y;

NORTHROP GRUMMAN SYSTEMS
CORP., a Delaware Corporation,

Defendant.

HAYES, Judge:

The matter before the Court is the Muwtifor Reconsideration filed by Plaint
Anh Bui. (ECF No. 32).
|. Background

On April 14, 2015, Plaintiff Anh Bui anmenced this action by filing the Cla
Action Complaint in San Diego County Super@uwurt. (ECF No. 1-3 at 6). On Mg

21, 2015, Plaintiff filed the First Amend&lass Action Complaint (“FAC”), which is

the operative complaint in this @as(ECF Nos. 1 at 2; 18 30). The FAC asserts: (
four state-law wage and hour clainasising from Plaintiff's employment wit
Defendant, (2) a claim for violation of {ffarnia Business & Professions Code sect
17200.et seq.and (3) a claim for violation of Gifornia’s Private Attorneys’ Geners
Act of 2004 (“PAGA”), seeking civil penalties for Defendantleged wage and hot
violations. (ECF No. 1 at 3). On June 25, 2015, Defendant Northrop Gru
Systems Corp. removed theiaa to the Court pursuant to the Class Action Fairr
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Act (“CAFA”), 28 U.S.C. 88 1332, 1441, 1446, and 14%3. at 2.

On July 2, 2015, Defendant filed a Mmtito Compel Bilateral Arbitration and
Stay Proceedings, or Alternagily, To Dismiss Under Rule2(b)(3). (ECF No. 3). It
the motion, Defendant stated that the ikdtion Agreement “provides for an exprgss

—

waiver of class-wide arbitration in favor bilateral arbitration.” (ECF No. 3-1 at §).
Defendant stated,
because Plaintiff failed to file heraiins in the proper arbitration venue,
her claims should be dismissed witejudice pursuant to Rule 12(b)(3)
with directions that Plaintiff mugtursue bilateral non-class arbitration of
her claims as required by the expresms of the Arbitration Agreement
to the extent she choosegmarsue such claims at all.
Id. at 15. On July 20, 2015, Defendant fieeilotion to Transfer Venue. (ECF No.

On August 10, 2015, Plaintiff filed“aon-opposition to Defendant’s Motion

Compel Bilateral Arbitration of Plaintiff's Individual Claims except for her [PAGA]

Claims.” (ECF No. 11 at 2). In the napposition, Plaintiff “agree[d] to dismiss h

putative class and putative class claimthout prejudice and submit her individdal

claims to arbitration.”ld.

On September 18, 2015, the Court heaed argument on the Motion to Compel

Bilateral Arbitration and Stay Proceedings,Alternatively, To Dismiss Under Ru

er

12(b)(3). (ECF No. 14). On October 2915, Defendant filed a Motion to Stay. (ECF

No. 15).

On December 10, 2015, the Court issaaddrder denying Defendant’s Motipn

to Transfer Venue, denying Defendanti®tion to Stay, and granting Defendant’s

Motion to Compel Bilateral Arbitrationnal Stay Proceedings. (ECF No. 20 at 15-
The Court

ordered that, pursuant to Plaintiffequest, Plaintiff's first _through fifth
utative class and class claims asmlssed without pr%udlce. %_CF No.

1 at 1). It is further ordered ahthe Motion to Compel Bilateral
Arbitration and Stay Proceedings isagted (ECF No. 3). Pursuant to 9
U.S.C. § 4, the parties are directeghtoceed to arbitration in accordance
with the terms of the_ Arbitration Agreement with respect to all of
Plaintiff’'s remaining claims. This litigation is stayed pending the outcome

of the arbitration.

Id. at 15. On February 28016, the Court issued arder denying Defendant’s Motign
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to Certify Interlocutory Appeal to the United States Court of Appeals for the |
Circuit. (ECF No. 28).

On September 22, 2016, Plaintiff filed the Motion for Reconsideration o
Court’'s December 10, 2015 Order. (ENB. 32). On October 17, 2016 Defend
filed a response in opposition. (ECF No..39n October 24, 2016, Plaintiff filed
reply. (ECF No. 35).

II. Contentions of the Parties
Following this Court’s December 10, 2015d@r, the Court of Appeals decid
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Morris v. Ernst & Young, LLR834 F.3d 975 (9th Cir. 2016) on August 22, 2016. (ECF

No. 32 at4). Plaintiff contends thdobrris “conclusively establises that any concerts
action waiver of employment related claimslates the National Labor Relations A
(“NLRA”) ... and therefore aanot be enforced.” (ECF No. 32 at 4). Plaintiff conte
that in its December 10, 2015 Ordihis Court referred to #xlass action waiver in th
Arbitration Agreement to conclude thHakaintiff's PAGA claim fell within the scop
of the Agreementld. at 6-7. Plaintiff contends that following tN®rris decision, the
class action waiver in thisase is unenforceable asRtaintiff's class claims an
“Plaintiff must be permitted to collectively mue all claims, be it in arbitration or
court.” Id. at 7.

Plaintiff further contends that she didt waive the right to bring her putati
class and class claims when she tfikepartial opposition and partial non-opposit
to the Motion to Compel Bilateral Arbitiian (EFC No. 11) whereby [she] agreed

dismiss her putative class and classnetawithout prejudice” in August 2015. (EC

Nos. 32 at 3; 35 at 2-3). Plaintiff contendat it was reasonable to refrain from mak
an argument regarding the NLRA in August 2015 because “[bleforétres

decision, there was no Ninth Circuit gund& on this issue accepting this argume
(ECF No. 35 at 3). Plaintiff contends th#tte Court should either remove the c:
from arbitration and bring it back to courtfdass action treatment or allow Plaint
to pursue class arbitration” if it grarR&intiff's Motion for Reconsiderationd. at 4-5.
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Defendant contends that “Plaintiff wad any argument that the partig¢s

class-action waiver is unenforceable underNi.RA or for any other reason, becalise

she never argued as much efaow.” (ECF No. 34 at 5)Defendant contends that

in 2012, the National Labor Relations Boaketermined that concerted class action

waivers violate the NLRA — and that thisg@@ament was plainly available to Plaint
by August 2015, when she responded to Defendant’s motion to compel arbitr
Id. at 10 (citingMorris, 834 F.3d at 980). Defenddntther contends thatorris is
irrelevant to the” Court’'s December 12015 Order because the Court “dismis
Plaintiff's putative class claims withoutgudice ‘pursuant to [Plaintiff's] request,’ n
the parties’ class-action waiverld. at 13 (quoting ECF No. 20 at 15).
[11. Applicable Law

Local Rule 7.1(i)(2) provides that “[e}ept as may be allowleinder Rule ... 6
of the Federal Rules of Civil Procedurayamotion or application for reconsiderati
must be filed within twenty-eight (28) gs after the entry of the ruling, order
judgment sought to be reconsidered.” FabtRule of Civil Procedure 60(b) provid
that a

court may relieve a party its legal representative from a final judgment,

order, or proceedln%for the follomg reasons: (1) mistake, inadvertence,

surprise, or excusable ne?Iect; %le discovered evidence that, with

reasonable diligence, could not haeeb discovered in time to move for

a new trial under Rule 59(b); (3) fraudi{@ther previously called intrinsic

or extrinsic), misrepresentatioor, misconduct by an oppos!ng party; (4)

the judgment is void; (5) the judgment has been satisfied, reléased of

discharged; it is basezh an earlier judgment thhas been reversed or

vacated; or applying it prospectively iS no longer equitable; or (6) any
other reason that justifies relief.
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Fed. R. Civ. P. 60(b)(1-6).“A motion under Rule 60(b) must be made withip a
reasonable time—and for reasons (1), (2),(8hdo more than a year after the entry of
the judgment or order or the date of thegeeding.” Fed. R. Civ. P. 60(c)(1). Under

Rule 60(b), “[w]hat qualifieas a reasonable time dependghe facts of each case[
and “[t]he relevant facts may include thad¢h and circumstance$the delay and th
possibility of prejudice to the opposing partyri re Int'l. Fibercom, Inc. 503 F.3d
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933, 945 (9th Cir. 2007) (citations omitted).

Under Rule 60(b)(6), a court may recmles a prior order for “any other reas
that justifies relief” — inalding whether there has beem‘fatervening change in th
law[.]” Fed. R. Civ. P. 60(b)(6Phelps v. Alameideb69 F.3d 1120, 1133 (9th C
2009). InPhelps the Court of Appeals identified “that the proper course w
analyzing a Rule 60(b)(6) motion predicatedan intervening change in the law is
evaluate the circumstances surrounding tleeifip motion before the court.” 569 F.!
at 1133. Courts must make a “caseelage inquiry” based on balancing “numers
factors” when deciding whether ggant a Rule 60(b)(6) motionlones v. Ryarv33
F.3d 825, 839 (9th Cir. 2013). When considgmhether a change in the controlli
law justifies relief under Rule 60(b)(6) &lCourt of Appeals has found “that a cha
in the law will not always provide the tguextraordinary circumstances necessar
reopen a case[,]” and “that something mdnan a ‘mere’ cange in the law i
necessary.”"Phelps 569 F.3d at 1133 (citation omitted).

When making this determination, courts should consider six factors: (]
change in the law; (2) “the petitioner’s egise of diligence in pursuing his claim f
relief[;]” (3) whether reopening the case wouldset “the parties’ reliance interest
the finality of the case[;]” (4) the exteof “the delay between the finality of tk
judgment and the motion for Rule 60(b)(6e#;]” (5) the relative “closeness of th
relationship between the decision resultinthmoriginal judgment and the subsequ
decision that represents a change él#w/[;]” and (6) concerns of comityJlones 733
F.3d at 839-40 (citin@helps 569 F.3d at 1135-39). Thesacltors ... are designg
to guide courts in determimg whether such extraordiry circumstances have be
demonstrated by an individual seakrelief under” Rule 60(b)(6)Phelps 569 F.3d
at 1135.

V. Discussion

Motions made under Rule 60(b)(4-6) nemdy “be made within a reasonak
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time . . . after the entry of the judgment or order[.]” Fed. R. Civ. P. 6a(c)his case

approximately nine monthmssed between this CogrDecember 10, 2015 Order and

the date Plaintiff filed the Motion for Recadsration. The Couof Appeals has hel
that “[w]hat constitutes a reasonable tinugider Rule 60(b)(6) “depends on the fg
of each case.”In re Pac. Far East Lines, Inc889 F.2d 242, 249 (9th Cir. 198
(citation omitted). The Court of Appedtsas found delays ranging from two to |
years to be reasonable under Rule 60(b)e Int'l. Fibercom, Inc, 503 F.3d at 94!

(citing cases). “Major considerations’cinde “whether thgnonmoving party] was

prejudiced by the delay and whether fim®ving party] had a good reason for faili
to take action soonerlh re Pac, 889 F.2d at 249. After a review of the circumstar
in this case, the Court finds that Pldifgimotion is brought within a “reasonable tim
after the Court’'s December 10, 2015 Order.

In the December 10, 2015 Order, this Gaansidered Defendant’s Arbitratig
Agreement which applied to Plaintiffttugh her employment with Defendant. (E
No. 20 at 8-9). The Arbitration Agement provided, in relevant part,

Both you and the Company agree to submit all claims covered by this

Program to binding arbitration, rathan to have such claims heard by
a court or jury.

[T]his Program covers and appliesaioy claim, controversy, or dispute,
past, present, or future:

* Which in any way arises out of, relates to, or is associated with your
employment with the C_om{oarg/, thermination of your employment, or
any communications with third parties regarding or related to your
emAponmen_t; and _ o

» As to which a court would be laoitized by law to grant relief if the
claim were successful.

(ECF No. 3-5 at 66). The Arbitration Agement listed examples of covered cla
including, but not limited to, claims forwJages or other compensation due” and
“[a]ny violation of applicable federal, &te, or local law, statute, ordinance,

! The Court analyzes Plaintiff's Main for Reconsideration under Rule 60, :

not Local Rule 7.2(i)(1), because Plaif'$i Motion was not “filed within twenty-(e)igzr;t
|

(28) days after the entry of” this CowwtDecember 10, 2015 Order. L.R. 7.1
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regulation.” Id. at 67.
Under the heading “Class Action Claims[,]” the Arbitration Agreement provided,

in relevant part,
both you and the Company waive thghti to bringbany covered claim
under this Program ascddass action . . . [T]he arbitrator will not have
authority or jurisdiction to consolidatlaims of different employees into
one proceeding, nor shall the arbitrabhave authority or jurisdiction to
hear the arbitration as a class action.

Id. at 74. Referring to the “Class Action Gle” section of the Aggement, the Court

found that “[tlhe Arbitration Agreement caabhs an express class action waiver|.]”

(ECF No. 20 at 9, 12). The Court ordethdt pursuant to section 4 of the FAA, “the

parties are directed to proceed to adiitm in accordance with the terms of the

Arbitration Agreement with respect td af Plaintiff's remaining claims.”ld. at 15.

In Morris, the Court of Appeals held thgt]oncerted activity—the right of
employees to act together—tie essential, substantive right established by the NLRA.”
834 F.3d at 980. The Court of Appeals held that “[tjhe FAA does not manddte th
enforcement of contract tegmthat waive substantive fedérights[,]” and that “[t]he
rights established in § 7 of the NLRA—inding the right of employees to pursue legal
claims together—are substantiveld. at 986. The Court of Appeals found that the
defendant’s arbitration agreement, which regghi‘its employees to resolve all of their
legal claims in ‘separate proceedings’ . olaie[d] the NLRA and cannot be enforcef.”
Id. at 980.

In this case, the “Class Action Claimséction of the Arbitration Agreement
covering Plaintiff's employment with Defendam&ived Plaintiff's “right to bring any
covered claim under this Program as a classrat (ECF No. 3-5 at 74). A “separate
proceedings” clause — thgoe ruled unenforcable Morris, “prevents the initiation j:
any concerted work-tated legal claim, in any forum.Morris, 834 F.3d at 982. The
“Class Action Claims” section of the Arbitran Agreement in this case is similafly
restrictive of Plaintiff's ability to lng a concerted action against Defendant.
Defendant does not assert ttieg “Class Action Claims” séion is enforceable against
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Plaintiff in light of Morris.

The Court does not find that Plaintiff waid her right to pursue her claims o
class-wide basis at this stage of the litigatry “agree[ing] to dismiss her putative cl:
and putative class claims without préjce and submit her individual claims
arbitration.” (ECF No. 11 at 2). Morris, the Court of Appeals “recognize[d] that ¢
sister Circuits are divided on this questianid found that the Court of Appeals for 1
Seventh Circuit was “the only one that ‘rersgaged substantively with the relev
arguments™ befordlorris was decidedMorris, 834 F.3d at 990 n.16 (citinggwis v.
Epic Sys. Corp823 F.3d 1147, 1159 (7th Cir. 20163ee als®rder Granting Motior

for Reconsideration at 6lolly Attia, et al. v. The Neiam Marcus Group, Inc., et al,
No. SA CV 16-0504-DOC (C.D. Cal. Oct. 1)16), ECF No. 25 (finding that “befof

na
ASS
to
ur
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theMorris decision there was no clear Ninth Citguidance on this issue. Therefoye,

the Court finds that it would not have beeasonable to raise this argument soon¢
the litigation.”).

After a review of the six factorselating to a Rule 60(b) motion ft
reconsideration, the Court finds thaéttecision of the Court of Appeals Morris
warrants reconsideration of this Coulscember 10, 2015 Order and that Plainti

entitled to relief under Federal Rué Civil Procedure 60(b)(6)Phelps 569 F.3d at

1140. Specifically, “the close relationpluetween the underlying decision and the |
controlling [Court of Appeals] precedent[,]” the similarity between the arbitra
clauses irMorris and in this case, and the Court’s continuing jurisdiction over
action support granting Plaintiff's Motion for Reconsideratitah.
V. Conclusion

IT IS HEREBY ORDERED that the Motion for Reconsideration (ECF No.
iIs GRANTED. Pursuant to Plaintiff'sgeest in the Motion for Reconsideration (E
No. 32 at 7), the Court vacates the pdrts December 10, 2015 Order stating “th
pursuant to Plaintiff's request, Plaintiff's first through fifth putative class and
claims are dismissed without prejudice.”QIENo. 20 at 15). The Court orders {
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parties to submit a status report withimrty (30) days from the date of this Order :
to how they intend to proceed on Plaintiffitst through fifth putative class and cld

claims. The Clerk of the Court is ordered to reopen this case.

DATED: December 9, 2016

Gt 2. A
WILLIAM Q. HAY
United States District Judge
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