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5roup LLP v. Target Corporation et al Doc

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

THE ECLIPSE GROUP LLP, a Californ| Case No.:15-CV-1411JLS (BLM)
limited-liability partnership
Plaintif,| ORDER: (1) GRANTING
PLAINTIFF'S MOTION T O
V. APPROVE SETTLEMENT,
(2) DISMISSING ACTIO N WITH
TARGET CORPORATION, et al. PREJUDICE, AND (3) DENYING AS
Defendant. MOOT INTERVENOR’S MO TION
FOR RECONSIDERATION

(ECF Nes. 198,208)

228

Presently beforéhe Court is Plaintiff The Eclipse Group LLP’s (“Eclipse”) Motion

to Approve Settlement and Enter Final Judgment to Enforce Settlement (“Mot.,” EC

208). Also before the Court is Burkhalter Kessler Clement and George LLP’s GBK

Opposition td“Opp’n,” ECF No. 214), Plaintiff's Reply in Support of (“Reply,” ECF N
215), and the Supplemental Declaration of Jennifer H. Hamilton in Supp@$udp.
Hamilton Decl.,” ECF No. 222the Motion® The Courtheard oral argument g
SeptembeR7, 2018.ECF No. 227.After considering the Parties’ arguments and the

1 Although the Court authorized BKCG to file a seply to address the Settlement Agreement ang
additional documents the Court ordered Plaintiff to 8eECF No. 217 at 2, BKCG filed no addition
papers
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the CourtGRANT S Plaintiff's Motion.
BACKGROUND

Eclipse was a law firm having its principal place of business at 6345 B
Boulevard, EncinoCalifornia 91316. ECF No. 1 (“Caoh”) § 4; ECF No. 50 (“FAC")
14. Eclipse was owned by four equity partners, each having a 25% interest in tH
Edward O’Connor, Jennifer Hamilton, Francisco Rubio, and Greg Gullieclaration
of Jennifer H. Hamilton in Support of Reply (“Hamiltéteply Decl.”), ECF No. 213,
13. Among the attorneys employed by Eclipse were Paul Kosacz and Jan SuiSi=
Declaration of Eric J. Hardeman (“Hardeman Decl.”) Ex. 3, ECF No421HEclipse bega
“wind[ing] down” in December 2014, and the attorneys at Eclipse ceased practici
on behalf of Eclipse beginning January 1, 2015. Hardeman Decl. Ex. 1, EQEMNbat
32:6-20, 94:1613.

Prior to winding down its business, Eclipse obtained a secured lioredf with
Wells Fargo Bank, N.A. (“Wells Fargo”) on June 15, 2009. Declaration of Je
Hamilton (“Hamilton Decl.”) § 8. The line of credit was secured by Eclipse’s “otijletst
to payment of every kind now existing or at any time hereafter arising.” Hamilton
Ex. A, ECF No. 208. Wells Fargo filed a UCC Financing Statement with the Califg
Secretary of State on June 24, 2089,and a continuation on February 5, 2014. Hami
Ex. B, ECF No. 208l. These filings are effective untude 24, 2019. Hamilton Decl9f
As of September 11, 2018, Eclipse owes $122,553.80 to Wells Fargo. Supp. H
Decl. 1 10 & Ex. D.

In return for a personal loan, Eclipse also granted Liza Buchter a security inte
Eclipse’s receivabledd.  11. Ms. Buchter filed a UCC Financing Statement on Ma)
2014, Hamilton Decl. Ex. C, ECF No. 288 which is effective until May 19, 201
Hamilton Decl. 11. As of September 13, 2018, Eclipse owes Ms. Buchter $36,6
Supp. Hamilton Decl. 13 & Ex. G.

Mr. Rubio withdrew from Eclipse on December 31, 2014, Hamilton Reply Déc¢l.

and started another firm, Apogee Law Group (“Apogee”), with Mr. Gulliver in Jar
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2015. Id. § 6. They took with them several requity partners of Eclipse, inaing
Robert Hart, Jeff Wilk, and Anna Vradenburglhd. Beginning on February 1, 201
Apogee leased the space at BKCG's office that formerly had been sublet by Eclips
November 1, 2012 through January 30, 205 9 79.

On June 26, 2015, Eclipse filed a complaint against Target Corporation (“Ta
Amazon.com, Inc.; Toys “R” Us, Inc.; Kmart Corporation (“Kmart”); Menard,
(“Menard”); and Fingerhut Direct Marketing, Inc. (“Fingerhut”) for breach of gu
contract, quantum meruit, and unjust enrichnte8ee generallompl. Eclipse filed th
operative First Amended Complaint, dropping Menard and Fingerhut as defendg
June 2, 2016. ECF No. 50.

Since the inception of this suit, Eclipse has been represented by Avyno Lay
(“Avyno”). See generallfCompl. Ms. Hamilton formed Avyno in January 2015, a
withdrawing from Eclipse. Hardeman Decl. Ex. 3; Hamilton Reply Decl. § 10. Avy
wholly owned by Ms. Hamilton. Hamilton Reply Decl. § 10. Avyno has maintair

contractattorney relationship with three of Eclipse’s former attorneys:. Kbsacz,
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Mr. O’Connor, and MrSundberg. Hardeman Decl. Ex. 3; Hamilton Reply Decl. § 11.

Avyno’s principal place of business is located at Eclipse’s former “Main Office” at
BalboaBoulevard, Encino, California 91316. Hardeman Decl. Ex. 4, ECF Ne5214

On February 3, 2016, Eclipse and Avyno executed an engagement agr
concerning this action, pursuant to which Avyno is entitled to fiovey percent of any
recovery. Hamilbn Decl. Ex. D, ECF No. 208 8§ 2. The agreement expressly grg
Avyno “a lien on any and all claims that are the subject of [Avyno]'s representation
this Agreement.”ld. 8 5. As of September 13, 2018, Avyno has incurred $32,333
costs and $89,739.50 in attorneys’ fees representing Eclipse in this litigation, to
$222,072.53. Supp. Hamilton Decl. 1 16 & EXx. I.

2 Eclipse voluntarily dismissed Amazon.com, Inc. on December 21, 2015, ECF No. 26, and Togs|*

Inc. on October 5, 2017. ECF No. 153.
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Stephen Michael Lobbin first moved to intervene in this case on February 25
ECF No. 38, and again on June 1, 2016. ECF No. 49. After the Court granted Mr.
permissive intervention, ECF No. 57, Mr. Lobbin filed an intervenor complaint ag
Defendants Target and Kmart for breach of quasitract and quantum meruit. ECF N
58 (“IC”). Mr. Lobbin noted in his Intervenor Complaint that “[Eclipse]’'s counseyn®
..., Is owned and managed by the same individual who has owned and managed

for many years.”ld. | 4.

201
Lobh
yains

NO.

[Eclif

On December 8, 2016, BKCG filed a Notice of Judgment Lien for a $38,085.3¢

judgment iInBKCG v. Eclipse No. 36201500780494CU-BC-CJC (Cal. Super. Ct.

entered June 29, 2016). ECF No. 69. The underlying breach of contract/warsa]
concerningpack renwas filed April 1, 2015, and summarily adjudicated on June 29, 1
See Case Summaryavailable at https://ocapps.occourts.org/Courtindex/case_det
civil .jsp2cn=30201500780494CU-BC-CJIC&pi=#ocDetails A

On August 1, 2018, Eclipsand Mr. Lobbinentered into gutative settlemer
agreement witirarget and Kmart.See generallfCF No. 212. Under the terms of t
settlement agreement, Target and Kmart agreed to pay a collective sum of $425,0
$232,918.92 being paid to Eclipse and $192,081.08 to Mr. Lobbin, in exchange
releases and after “extinguishment of the Judgment Lien . . . by the filing or con
service by the lien holder of a written lien release thereof, final Order of the i€ dloet
Litigation . . . [,] or written consent of BKCG approving the settlemeld.’at 2-3.

On August 2, 2018, Eclipse filed ax partemotion to approg the settlemer
agreement.See generallfECF No. 206. The Court denied without prejudicegh@arte

3 The Murt carsua spontéake judicial notice of the underlyirBKCG v. Eclipsease.See, e.gMartinez

v. Allstar Fin. Servs., IncNo. CV1404661MMMMRWX, 2014 WL 12597333, at *1 (C.D. Cal. Oct]

2014) (citingReyns Pasta Bella, LLC v. Visa USA, Ind42 F.3d 741, 746 n.6 (9th Cir. 2006plding
thatit is appropriate to takpidicial noticeof court filings and other matters of public record sucl
pleadings in related litigationjieadwaters, Inc. v. 1$.Forest Sery 399 F.3d 1047, 1051 n.3 (9th G
2005) (holding that courts may takedicial notice of the docketin related cases as materials frorj
proceeding in anotherilbunal are apropriate forjudicial notice).

4
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motion on August 7, 201&ee generalleCF No. 207, noting that the parties had
complied with California Civil Procedure Code section 708.440 or provided the Cou
a copy of the settlemenBee idat 2-3. The Court therefore requested that the partie
the settlement agreement and file a noticed motidnat 3.

The instant Motion, which BKCG opposege generallfECF No. 214, followd on
August 9, 2018.See generalfeCF No. 208.

LEGAL STANDARD

Federal Rule of Civil Procedure 69 requires that, in federal court, procedu
execution of judgment “must accord with the procedure of the state wheceuttas
located, but a fedelratatute governs to the extent it applies.” Under California law, “Bo
proper notice of a judgment lien is made, ‘[u]nless the judgment lien is first satisfi
settlement of the pending action may be entered into on behalf of thegntigebtot
without the written consent of the judgment creditor or authorization by
order.” Flores v. Jewels Mktg. & Agribusingdso. 1:07CV-334 AWIDLB, 2010 WL
1486913, at *5 (E.D. Cal. Apr. 13, 2010) (quotinvgltrip v. Kimberlin 164 Cal. App. 4tf
517, 80-31 (2008) (citingCal. Civ. Pro. Code §08.440)) (citing Cal. Civ. Pro. Coc
§ 708.440(a)Roseburg Loggers, Inc. v. U.S. Plywegddampion Papers, Incl4 Cal. 3d
742, 746 n.4 (1975)0ldham v. Cal. Capital Fund, Inc109 Cal. App. 4th 421, 42
(2003; In re Marriage of Katz234 Cal. App. 3d 1711, 1719 (1991)). “This rule
intended in part to prevent a judgment debtor from entering into coll
agreements/settlements in order to avoid the judgment creditor’s korés 2010 WL
1486913, at *5 (citingcasa Eva | Homeowners Ass’n v. ANI Const. & Tile,, 184 Cal.
App. 4th 771, 78384, as modifiedDec. 5, 2005]“Casa Eval); Oldham 109 Cal. App
4th at 436831; Marriage of Katz 234 Cal. App. 3d at 171%tiya v. Di Bartolg 63 Cal.
App. 3d 121, 126 (I85)). “The judgment lien statutes are strictly construed and follg
and conduct that does not conform to those statutes is ineffectileres 2010 WL
1486913, at *5 (citindCasa Eva 1134 Cal. App. 4th at 7/39). “A court need not approy

a settement, and the settlement will be ineffective, if the court determines that the
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collusion to evade a judgment lierFlores, 2010 WL 1486913, at *5 (citin@ldham 109
Cal. App. 4th at 43432; Abatti v. Eldridge112 Cal. App. 3d 411, 415 (1980)).

A court also has “discretion, after a hearing, [to] make an order . . . that may i
such terms and conditions as the court deems necessary.” Cal. Civ. Pro708d&8(b)
This provision was added to the statute in 1982 “to prevent, for exathplgudgmen
creditor from forcing the judgment debtor to proceed with the action when the
concludes that it is in the best interests of the parties to sdtld.aw Revision Comm’r]
Comments (citing\batti, 112 Cal. App. 3d 411). A court’s discretion, however, “is lim
by the fact that it is an abuse of discretion for a trial court to make an order that d

any party of the legal rights to which it is entitled in terms of the priority of its lien, i

absence of gpopriate equitable considerationsCasa Eva | 134 Cal. App. 4th at 778
(quotingPangborn Plumbing Corp. v. Carruthers & Skiffingt®&Y Cal. App. 4th 1039,

1049 (2002)). “Once the superior court knafwhe judgment debtor or an entity clos
connected to the judgment debtor is getting a settlement slice beyond the reac

judgment creditor’s lienthe court can then determine if equitable considerajistgy

ncluc

—
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ted
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the evasion of the lien, if terms and conditions should be imposed upon the settlement,

if approval of the settlement should be withhel@&asa Eva | 134 Cal. App. 4th at 778

(quotingOldham 109 Cal. App. 4th at 432 (emphasis in original).
ANALYSIS

Because BKCG is a judgment debtor, Eclipgge, Lobbin, Target, and Walmar

cannot enter into a settlement without BKCG’s written consent ooazdion of thig

Court. SeeCal. Civ. Pro. Code 808.440(a). Having failed to obtain the written consent

of BKCG, Eclipse has filed the instant Motion seeking the Court’'s approval aof the

settlement agreemengee generallfECF No. 208. BKCG does not challenge the prigrity

or amounts of the liens held by Wells Fargo andBishter. See generallPpp’n. These

two liens account for $159,165.80 of the $232,918.92 to be paid to Eclipse un
settlement agresent.
/1]
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The dispute therefore concerns the fate of the remaining $73,753Edipse
contends that the entirety should go to Avyno, which is entitled to-fiogypercent of
Eclipse’s settlement proceeds, or $104,813.51, which is lesshn&222,072.53 in cos
and fees it has incurred representing Eclipse in this litigat@@MVot. at 34. BKCG, on
the other hand, contends that its $38,085.38 lien should be granted priority over A
attorney lien, which amounts to improper collusion because Avyno is merely a contir
of Eclipse. SeeOpp’n at 25. BKCG would therefore have the Court order that BKC
judgment lien be given priority over Avyno’s attorney’s lisege id.at 5, leavingonly
$35,667.74 for Avyno.

“The general rule, all things being equal, is that liens have priority athentselves

according to the date of their creatiorPangborn Plumbing Corp97 Cal. App. 4th g
10493-50 (citing Cal. Civ. Code, 8§ 289TCetenko v. United Cal. Ban®0 Cal. 3d 528, 53
(1982);Bluxome Street Assocs. v. Fireman’s Fund Ins, 26 Cal. App. 3d 1149, 115]
58 (1988)). “However, this rule only applies when ‘all other things are equrdrigborn
Plumbing Corp.97 Cal. App. 4tat1050 (quoting Cal. Civ. Code, § 2897). “Under cer
circumstances, priority magot be based upon which lien waseatedfirst, but mayj
depend upon which lienholder first gave notice to the person in possession of g
subject to competing lien claimslt. (emphasis in original).

“While the priority of certain kinds adtatutoryliens, for example, judgment lier
is dependent on the timing of the giving of proper notice nonptice is required befor
a contractuallien for attorney'’s fees is valid and protected against a levy by a jud(
creditor.” Id. at 105651 (emphasim original) (citingCetenko30 Cal. 3d at 533Bluxome
Street Assocs206 Cal. App. 3d at 1158). “Of course, if an attorney does not enter |
agreement for a contractual lien upon any litigation proceedsaftetithe action has bee

4 BKCG also raises procedural objections to the Motion, argigigit was not properly served with t
Motion and that Eclipse neglected entirely to serve the settlement agreemé@Gn Bpp'n at 2. The
Court finds that any prejudice suffered by BKCG has been rectified b§dh&’s September 10, 20
Order requiring Eclipse to serve BKCG with the settlement agreement andditgreal materials fileg
under seal and granting BKCG the opportunity todikurreply to address those materials.

7
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filed, andafter a judgment creditor has given notice pursuant to sections 708.41
708.420, the judgment creditor’s lien will have priorityd. at 1051 (emphasis in origine
(citing Del Conte Masonry Cpl6 Cal. App. 3d 678, 681 (1971)). “However, wk
the provider of a service, such as a doctor or lawyer, has entered inttractéor a lien
on any recovery his or her efforts may secure, then equity and public policy requirs
lien to have priori.” Id. at 1052 (citingCetenko 30 Cal. 3d at 53536; Nicoletti v.
Lizzoli, 124 Cal. App. 3d 361, 368 (1981)).

Here, Eclipse and Avyno entered into an engagement agreement on Feb
2016. SeeHamilton Decl. Ex. D. BKCG filed its Notice of Judgmé&mngn over ten month
later, on Decembed, 2016.SeeECF No. 69. Itis undisputed that Avyno’s liens pred
BKCG's.

BKCG argues, however, that Avyno’s lien was collusive and that “Eclip
required to demonstrate to the Court’s satisfaction that there was [not] collusion tc
BCKG’s judgment lien.” SeeOpp’n at 3 (citing ECF No. 207 at 2 (quotiRtpres 2010
WL 1486913, at *5)). This is not the law.BKCG reads intd~lores a requirement thg
cannot be found in the statute or case la®ection708.440does not exist to allow
judgment creditor blindly to play the collusion card, thereby shifting t@tbponents o
the settlemenrt-and the Cour-the burden oprovingthat the settlement isot collusive.
Rather, the judgment lienholder mapject (as BKCG did hereand, if the objecting

lienholdercomes forward with credible allegations supporting a plausible inferen
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collusion, the Court is required to assuage itself that the settlement has not beeatdédrmul

S0 as to evade the lien.

BKCG points here to the fact that Ms. Hamilton was the prior managing paft

ner

Eclipse, which ceased practicing law in December 2014, is now the sole equity partner

Avyno, which opened its doors in January 2015 before Eclipse wound down rieds.
Yes, Ms. Hamilton owned a 25% stake in Ecligsalyes, Ms. Hamilton has a 100% stz
in Avyno. But the fact that Ms. Hamilton continued to lease the same office &g

opening a new law practice does not suffice to show that Eclipse hired Avifebrnary
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2016 to evade the lien filed by BKCG ten months later. Here, two of the other {
equity partners of EclipseMr. Gulliver and Mr. O’Conno+engaged Avyno to represe
Eclipse in this matter.SeeHamilton Decl. Ex. D at 5. By that time, Mr. Buer had
already left Eclipse to form Apogee, a competing law practi®eeHamilton Decl. 6.
That Mr. Gulliver signed the engagement agreement on behalf of Eclipse weighs
any intimationof collusion, as does the temonth gap between Ecligseengagement g
Avyno and BKCG's filing of the notice of judgment lien. Even if BKCG had already

its motion for summary judgment in the underlylBgCG v. Eclipsamatter, as BKCG

asserted for the first time at the hearing on this matter, BKCGodligravail on its motioy
until June 29, 201,6several months after the engagement letter was signed. The
therefore finds there was no basis for collusion in February 2016, when the enga
letter was signedyiven the hypothetical nature of BKCx'ecovery at that timeGiven
that conclusion, the Court finds no basis to stray from the general rule of first in tim
in right.

CONCLUSION

In light of the foregoing, the Cou@RANT S Plaintiff’'s Motion (ECF No. 208)|.

Accordingly, the sttlementagreemenbetween thaemainingparties to this action

HEREBY APPROVED pursuant to California Code of Civil Procedure section 708,
notwithstanding The Eclipse Group LLP’s inability to satisfy the judgment lien file
Burkhalter, KesslerClements & George in the amount of $38,085.38 per the Noti
Lien and Abstract of Judgment filed with the Court on December 8, 2016 (ECF N
The marties areHEREBY OBLIGATED to comply with theterms of the Bttlement
Agreement (ECF No. 2)2 Intervenor Stephen Michael Lobbin’'s Motion 1
Reconsideration (ECF No. 198) ENIED AS MOOT and this case iBISMISSED
WITH PREJUDICE , with the Court retaining jurisdiction over this case only for purp

5 Although Mr. Lobbin requested at the hearing that the Court address the payment deadtaiasd in
the Settlement Agreement in its Order, the Court declines to do so.
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of enforcing the terms of the Settlemé&greement between the Partiedhe Clerk of the

CourtSHALL CLOSE the file.
IT 1S SO ORDERED.

Dated: September 28, 2018

4

on. Janis L. Sammartino
United States District Judge
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