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8 UNITED STATESDISTRICT COURT
9 SOUTHERN DISTRICT OF CALIFORNIA
10] ST. PAUL MERCURY INSURANCE | CASE NO. 15¢cv1548 JM(BLM)
COMPANY,
11 | ORDER GRANTING MOTIONS FOR
12 Plaintiff, | SUMMARY JUDGMENT
V.
13 MCMILLIN HOMES
CONSTRUCTION, INC.; MCMILLIN
14 HOMES, INC.; MCMILLIN
MANAGEMENT SERVICES, LP;
15 SERENO RESIDENTIAL
INVESTORS, LLC; and IMPERIAL
16( VALLEY INVESTORS, LLC,
17 Defendants
18
19 AND RELATED COUNTERCLAIM.
20
21
29 Plaintiff St. Paul Mercury Insurance @pany (“St. Paul”) has filed two motions
23 for summary judgment: one for summamng@gment on the counterclaims for breach of
24 contract, bad faith, and declaratory rehe the other on the counterclaim for faillire
o5 to appoint independent counsel. DefemdaMcMillin Homes Construction, Inc,
26 McMillin Homes, Inc., McMillin Manageent Services, LP, Sereno Residential
27 Investors, LLC, and Imperial Valley Investors, LLC (collectively “McMillin”) oppase
o8 the motions. Having carefully considered thatters presenteithe court record, and
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the arguments of counsel, the court grants the motion for summary judgmel
respect to the breach of contract, bad faathd declaratory relief counterclaims &
grants the motion for summary judgment on the independent counsel counterd

BACKGROUND
The Complaint

On July 13, 2015, St. Paul commendkis diversity action by alleging thre
claims for relief: declaratory relief, breaoh contract, and equitable reimbursemg
For the time period from May 19, 2003 to Ji&fk 2009, St. Paul issued a commer
general liability policy (“Pbcy”) to Executive Landscag Inc. McMillin is an
additional insured under the PglicSt. Paul’s claims arise from the following generg
described allegations.

McMillin developed and acted as the general contractor on a project kng
“Sereno.” On May 12, 2012, various home@msin the Sereno development, loca
in the City of Calexico, California, fitk a first amended complaint in the laws

entitled Yanez v. Sereno Résntial Investors, LLC The homeownercommenced the

action in Imperial County Superior Cousdlleging several cleas for construction
defects. The Yaneaction was subsequently consalied with a related constructig
defect lawsuit, Vizcarra ¥sereno Residential Investors, LI(hless otherwise note

both actions are collectively referred to as the “Yaietzon”).
On August 8, 2012, McMillin, through itsgal representative Simpson Delm¢
Greene (“SDG"), tendered the Yangetion to St. Paul aan additional insured und
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the Policy. (Compl. 116). On Decemi#t, 2012, St. Paul agreed to fully and

completely defend McMillin in the Yane&ction as an additional insured under
Policy, subject to a reservation of rights.
On June 26, 2013, St. Paallegedly asserted itsontractual right to retai

counsel of its choosing and advised McMilliatht had retained the law firm of Clapp,

Moroney, Bellagamba, Vucinich, Beeman &8ty (“Clapp”) taepresent and defer
McMillin in the YanezAction. McMillin allegedly refused, andatinues to refuse, t
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accept Clapp as counsel in the YaAetion.

St. Paul seeks a declaration that (1)Pawl has the right to control the defel
in the Yanezaction; (2) McMillin is not entitled to the appointment of indepenc
counsel under Cal. Civil Code §2860; (3)Midin breached the Policy by refusing
acknowledge St. Paul’s right to control thefense, including the selection of coun
and (4) St. Paul has no obltgan under the Policy to pay any fees or costs incurre
McMillin’s retained counsel. The breach@dntract claim is based upon allegatic
that McMillin refused to accephe counsel provided by SRaul. Finally, the thirc
claim seeks equitable reimbursement for cedafiense fees andsts paid by St. Pau
The Counterclaims

On November 12, 2015, McMillin fitkthe Amended Counterclaim (“*ACC"]
alleging three claims for relief: (1) dedkory relief, (2) breaclof contract; and

(3) breach of the implied covenant of good faith and fair dealing. As set forth
complaint, on August 8, 201RicMillin tendered the YaneAction to St. Paul. Nearl
four months later, on December 31, 2012,P3tul agreed to defend McMillin in th
YanezAction, subject to a full reservation of rights. (ACC 127).
Counter-claimants allege that St. Ppald only a portion of the defense co
incurred by SDG. On June 26, 2013, teonths after McMillin tendered its defen
to St. Paul, St. Paul retained Clapprépresent the defensg ACC 131). Shortly
thereafter, on July 22, 2013, McMillin praad St. Paul with a Joint Consent
Representation (“Joint Consent”) pursuanttd. Civ.Code §2860. When St. Paul
not respond to the Joint Consent, McMilliraagprovided the Joint Consent to St. P
on September 4, 2013, and December 13, 2003 ebruary 24, 201&t. Paul advise
McMillin that it would only pay for deferesfees incurred by Clapp, and not SDG
At the heart of the counterclaim is thkkegation that St. Ré&failed to provide
an immediate defense upomder on August 8, 2012nd to appoint independe
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counsel. (ACC 148). The@C alleges that St. Paul withdrew from participating in

McMillin’s defense once McMillin requestdtie association of independent coun
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(ACC 158), and St. Paul ignored the conflatsnterests that arose as to who had
right to control McMillin’'s defense. McMillin also alleges that it and Execu
Landscape had sufficient adverse interestgaoant the appointment of independ
counsel. Furthermore, McMillin alleges ti&tt Paul placed its own interests ahea

the
tive
ent
d of

the insured by (1) failing to provide aminediate defense without proper cause, (2)

failing to conduct a reasonable investigati(8), representing that it would provide a

complete defense and then failing to pdsvione, (4) refusing to consent to joint

representation, and (5) usiMeMillin’s request for indepedent counsel as a pretext

for refusing to defend. (ACC 164(a) - 64(i)).
Settlement of the Yanez Action

St. Paul, First Mercury and National UniBime Insurance aged to share cos
of defense in the Yanexction. St. Paul paid McMillis defense fees from the date

tender until the appointment of Clapp. Onuary 13, 2016, the plaintiffs in the Yazfz

action and Executive Landscape entered irgetdement agreement and release
claims.

DISCUSSION
L egal Standards

[S
of

all

A motion for summary judgment shall lpeanted where “there is no genuine

iIssue as to any material faotd . . . the moving party is entitled to judgment as a matter

of law.” FeD.R.Civ.P. 56(c); Prison Legal News v. Lehm&97 F.3d 692, 698 (9th

Cir. 2005). The moving party bears the initial burden of informing the court of the basi

for its motion and identifying those portioatthe file which itbelieves demonstrate

the absence of a genuine issue of miatéact. Celotex Corp. v. Catrett77 U.S. 317

323 (1986). There is “no exgmws or implied requirement in Rule 56 that the moying

party support its motion with affidaviter other similar materials negatirthe
opponent’s claim.”_ld(emphasis in original). The opposing party cannot rest o
mere allegations or denials of a pleadimgt, must “go beyond the pleadings and by

N the
the

party’s] own affidavits, or by the ‘gmsitions, answers to interrogatories, and
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admissions on file, designate ‘specific fast®wing that there is a genuine issue
trial.”™ Id. at 324 (citation omitted). The opposing party also may not rely sole
conclusory allegationsnsupported by factualda_Taylor v. List880 F.2d 1040, 104
(9th Cir. 1989).

The court must examine the evidencehe light most favorable to the non-

moving party. _United States v. Diebold, In869 U.S. 654, 655 (1962). Any dou
as to the existence of any issue of matéauetirequires denial of the motion. Anders
v. Liberty Lobby, Inc,477 U.S. 242, 255 (1986). On a motion for summary judgn

when “the_moving partyears the burden of proof attr it must come forward witl

evidence which would entitle it to a directestdict if the evidence were uncontroveri
at trial.”” Houghton v. South965 F.2d 1532, 1536 (9th Cir. 1992) (emphasig
original) (quoting _Internation&hortstop, Inc. v. Rally's, In@39 F.2d 1257, 1264-6
(5th Cir. 1991), cert. denie&02 U.S. 1059 (1992)).
The Breach of Contract Claim

St. Paul moves for summary judgment on McMillin’'s breach of con

for
ly on
3)
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nent,
5
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5

fract

Counterclaim on two different grounds. FiiSt, Paul asserts that it had the absolute

right to control the defense and that ibyaded McMillin with an immediate, full an
complete defense. Seco’d, Paul asserts that Mdllvh suffered no damages becad
it, and other insurance carriers, paid McMillidefense costs. Etrcourt concludes (1
that no genuine issue of material fact exists and (2) summary judgment shc
granted in favor of St. Paul on the counterclaims.

The parties do not dispute that Califortaa/, with respect to the duty to defer
generally gives the insurer the right to cohthe defense and the insured is requ
to surrender control ovethe defense.__Se@ribaldo, Jacobs, Jones & Assoc.

Agrippina Versicherunges A.G3 Cal.3d 434, 449 (1970KHere, on August 8, 2012

McMillin, through its counsel SDG, tendered the YaAetion to St. Paul. By lette
dated August 27, 2012, St. BRaequested the following information in order
complete its coverage investigation: executed subcontract between McMillin g
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Executive Landscape; a scope of warlatrix showing which homes Executiye
Landscape worked on; a defect list; a cosephir list; the dat&cMillin first learned
of the_YanezAction; and whether there was aaprup policy in place for the project.
Following this exchange of letters, .SPaul and McMillin continued thejr
communications and, on November 2, 2082Millin provided the subcontract and
homeowners’ matrix. On November 212, St. Paul received additional requested
documentation including, job cost sheetts] BExecutive Landscape subcontracts. There
is no dispute that, on December 31, 2012, St. Paul accepted the defense of the Ya
Action, subject to a reservation of rights.
McMillin contends that the time ped between tender (Ayust 8, 2012) ang
acceptance of the defense (December 31, 2@F2ches St. Paul’'s duty to providg

\U

a
timely, full, and complete defise. While McMillin contendthat this four and one-hallf
period is unreasonable, the record does not support McMillin’s contentions.

Black letter law provides that insurense entitled to a reasonable period of time
to investigate claims to determine coverage issues.C8k&hoppers m v. Royal
Globe Ins. Cp175 Cal.App.3d 1, 38 (1985). Thme period between the tender jon
August 8, 2012, and the provision by McMillof documents to St. Paul (necessary

materials relevant to deteirming coverage issues) on November 2, 2012, and agdin or
November 20, 2012, is not consideredl@termining whether an insurer breached its
duty to provide a timely andifadefense. The issue then, is whether the time pgriod
from November 2, 2012, ordvember 20, 2012, until the dat@nation of coverage on
December 31, 2012, constitutes an unreasomedsled of time such that St. Paul Igst
the ability to control the defense of the Yarezion.

The court concludes that St. Paul heet its summary judgment burden to show
that the approximately five to severegk period of time between the provision| of
documents necessary for a determinatbrcoverage and the decision to prov|de
coverage is reasonable. The court notasdhring this period of time there were tyvo
national holidays and St. Paul acted rekdinexpeditiously in analyzing and accepting
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coverage. This is a relatively brief perioitime compared to the authorities cited

the parties. Seee.Houck Construction , Inc. Vurich Specialities London Ltd2007

WL 173911 (C.D. Cal. 2007) (breach of contreleim does not lie for over-12-month

delay in providing a defense).

Moreover, the record shows that Milvh was fully represented by couns
throughout the Yaneaction and fails to present eeiuce that it was prejudiced by tt
brief delay in any cognizable manner. Tkeord also shows that St. Paul reque:
documents relevant to the determinatodrcoverage issuesn August 27, 2012, by

by

el

IS
sted

It

McMillin waited almost ten weeks bef® delivering the Executive Landscape

subcontract to St. Paul. The court notes that the subcowtiagh the possession

McMillin on August 27, 2012, anidd would have been a sirfgomatter to make a coy;
of the subcontract and forward it to StuPaMcMillin does not explain why it waite
over two months before providing a copytloé subcontract to St. Paul on Novem
2,2012. This lackadaisical conduct undemsiany claim that McMillin expeditious
and diligently pursued coverage under thedtiive Landscape policy. In other wor
about one half of the time period frornéer to acceptance of coverage is dus

McMillin’'s conduct in failing to providedocumentation necessary to deterni

coverage issues. McMillin simply fails ppesent sufficient evidence to raise a gent

iIssue of material fact wittespect to any alleged unreaableness of the approximate

five to seven-week delay emnalyzing coverage issues untlee policy at issue. A
McMillin fails to present sufficient evidence to undermine the reasonableness
time period required by St. Paul to analgp@erage issues, the court grants sumn
judgment in favor of St. Paul and against McMillin on this claim.

In sum, the court grants summary judgtiarfavor of St. Paul on the breach
contract Counterclaims, as well as the@edent Counterclaims for bad faith &
declaratory relief.

111
Appointment of Independent Counsel
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In the landmark Cumispinion, the court held thé#ta conflict of interest
exists between an insurer anditsured, based on possible noncoverage
under the insurance policy, the insd is entitled to retain its own
independent counsel at the insurer's expense.

The Cumis opinion was codified in 1987 by the enactment of Civil Code
section 2860,2 which “clarifies atichits™ the rights and responsibilities

of insurer and insured as set fomhCumis. Section 2860 provides, in
Pertment part: “(a) If the provisiornd a %%hc%/ of insurance impose a duty

o defend upon an insurer and a confiiCinterest arises which creates a
duty on the part of the insurer fwovide independent counsel to the
insured, the Insurer shall providedependent counsel to represent the
insured .... [1] (b? For purposes of teesction, a conflict of interest does
not exist as to allegations or facts in the litigation for which the insurer
denies coverage; however, when asuner reserves its rights on a given
issue and the outcome of that coygrassue can be controlled by counsel
first retained by the insurer for the defense of the claim, a conflict of
interest may exist. No conflict of imest shall be deemed to exist as to
allegations of punitive damages ordeemed to exist solely because an
insured is sued for an amountdrcess of the insurance policy limits.”

“As statutory and case law make clear, not eve%/ conflict of interest
triggers an obligation on the parttbe insurer to provide the insured with
independent counsel at the insurekpense. For example, the mere fact
the Insurer disputesouerage does not entitle the Iinsured to Cumis
counsel; nor does the fact the complaint seeks punitive dama%es ol
damages in excess of policy limits. § 2860, subd. (bﬁ [citations].) The
insurer owes no duty to provide inpEdent counsel in these situations
because the Cumis rule is not lhsa insurance law but on the ethical
duty of an attorney to avoid reggenting conflicting interests.” For
independent counsel to be requirede conflict of interest must be
“SI%!;]IfIC_&ht, not merely theoreticadctual, not merely potential.” Some

of the circumstances that may createonflict of intérest requiring the
insurer to provide independent coahsclude: (1) where the insurer
reserves its rights on a given issue tredoutcome of that coverage issue
can be controlled by the insurer's re&tounsel (8 2860, subd. b%' (2)
where the insurer insures both the plaintiff and the defendant; ( ) where
the insurer has filed suit against tingured, whether or not the suit is
related to the lawsuit the insurerabligated to defend; (4) where the
insurer pursues settlement in excess éc&;_llmlts without the insured's
consent and leaving the insured expdsadiaims by third parties ; and (5%

any other situation where an attor represents the interests of both
the insurer and the insured finds that his or her “representation of the one
|st rEengered less effective by reasorhaf [or her] representation of the
other.

As we explained in the last paragrapbt every conflict of interest entitles

an insured to insurer-paid ingendent counsel. Nor does “every
reservation of rights entitle an insutedelect Cumis counsel. There is no
such entitlement, for example, where toverage issue is independent of,
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or extrinsic to, the is®s in the underlying action [cuatlpn] or where the
damages are only partialbovered by the policy. [Citations.] However
independent counsel is required whiiere is a réservation of rights "and
the outcome of that coverage isscan be controlled %y counsel first
retained by the insurer for the defense of the claim.” (§ 2860, subd. (b),

James 3 Corp. v. Truck Ins. Exchan@e Cal.App.4th 1093, 1100-02 (2001) (citatiq
omitted).

McMillin, as the party asserting the claim, bears the initial burde
demonstrating by admissible evidence its claimed right to independent cg
McMillin first argues that it was entitled todependent counsel besal5t. Paul “failec
to immediately defend McMillin.” (Oppo. @12:12-13). This argument, untethe

to any actual conflict or ethics issugunsupported by pertinent authority. McMillin

makes no showing that St. Paul’s fiveseven-week investigian period mandates th
appointment of independent counsel.

Next, McMillin contends that St. Paulféaded under a full resaation of rights.
St. Paul advised McMillin that the covgeprovided extendeid covered damage

arising from Executive Landscape’s work. Baul also informed McMillin that it

would withdraw its coveragi it determined there was ramverage andeserved the
right to seek indemnity with respect tdaims not covered. Based upon th

A4

ns

)UNSE
!
red

e

reservations, McMillin concides that “appointed counsauld have controlled thf
)

outcome of the coverage issue in thaderlying action.” (Oppo. at p.19:23-2
McMillin also argues that St. Paul:
-has an “incentive to shape ttiefense in the underlying action,”
-could control the defense in such anmer to argue that “the damages and
gg'%eaﬁt;relzk}ytable to Executive Landscape’s work in order to withdraw a

-*has an incentive not to file a cross-complaint for indemnity on
McMillin’s behalf against subcontractors,”

-“has an incentive to minimizéxecutive Landscape’s exposure,”

-*has an incentive [to settle] for small sun irrespective of damages
attributable to its work,” and,

-*has an incentive to refrain fromaoriding a release to McMillin to make
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sure St. Paul preserves its right to sue McMillin fo reimbursement.”
(Oppo. atpp. 19:6'24:24). In short, McMilBammarizes its parade of incentives to

following: “St Paul has every incentite minimize Executive Landscape’s liability

only, and it could do this tbugh counsel it retained fdtcMillin.” (Oppo. At p.24:5-
6).

the

McMillin’ arguments are devoid of evidaary support. While there are alwalys

theoretical incentives, McMillin cites no eedce demonstrating an actual, signific

ant

conflict. The defense in the Yanaztion was fully funded by three insurers, including

St. Paul, and all claims against Executivare resolved througsettlement in Januat
2016. The parties have colaged discovery and McMillifails to identify any actug
conflict giving rise to the appointmeiwf independent counsel. For independ
counsel to be required, the conflict of interest must be “significant, not m

theoretical, actual, not merely potential.” Jame®B Cal.App.4th at 1101. A
McMillin fails to identify a significant and actual conflict, St. Paul is entitlec
summary judgment on this claim.

In Centex Homes v. St. Pa@37 Cal.App.4th 23 (2015he developer argue
that the insurer was required to appomtapendent counsel. Like the present c

Centexis a developer suedrf@onstruction defects by home owners. Centex
commenced an action against 57 subcontraftotke alleged defest Centex allege
that St. Paul was required to appoint indefent counsel becausesgued a reservatio
of rights and had the potential to manipal#te litigation against Centex’s intereg
Centex alleged that the interests thfe insurer and the subcontractor w
“irreconcilably adverse” to each otheiThe trial court granted the demurrer w

Yy

ent
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s

| to

d
ase,
then
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n
pts.
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prejudice and the Court of Appeal sustditiee demurrer because the conflict must be

actual, and not just potential. kt.548-49. Allegations th#te insurer had theoretic
incentives creating adverse interests fubd cause a confliatequiring independer
counsel.” _Id.at 549.

Here, like in _Centex potential conflicts of iterests do not require th
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appointment of independent counsel.Ma&Miillin fails to meet its burden on summajry

judgment to show significant and actual dmt$, the court grants summary judgms

in favor of St. Paul and against McMillon its claim for appointment of independ¢

counsel.
In sum, the court grants summary judgment on the counterclaims for bre
contract, bad faith, and declaratory rekend grants summary adjudication on
counterclaim for appointment of independent counsel.
IT1SSO ORDERED.

DATED: September 29, 2016 - W
- LJ_EE'E_'E -

h. Jeffrey/ T. Miller
ited States District Judge

cc: All parties
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