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tra Financial Corporation et al Do

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICTOF CALIFORNIA

DEBORAH ROTZ, Case No.: 15-cv-01647-MMA (DHB)

Plaintiff,
ORDER:

V.

SYMETRA FINANCIAL
CORPORATION, et al.,

(1) RE: JOINT MOTION FOR
DETERMINATION OF DISCOVERY
DISPUTE (ECF NO. 68); AND
Defendants.
(2) GRANTING MOTIONTO FILE
DOCUMENTSUNDER SEAL (ECF
NO. 69)

Presently before the CourtasJoint Motion for Determination of Discovery Displ

Regarding Privileged Information (ECF No. &8)d a Motion to File Documents Ung

Seal filed by Defendants Symetra Finahc@orporation, Symiea Life Insurance

Company, and David Manning (collectively, éi2ndants”) (ECF No. 69). In the Jo
Motion, Defendants seek an order requiringmiiiiDeborah Rotz (“Plaintiff’) to destro
allegedly privileged information in her possession.

Having considered the parties’ writtesubmissions and evidence, the Cc
GRANTSIN PART andDENIESIN PART the Joint Motion (ECF No. 68). The Co
furtherGRANTS Defendants’ Motion to File Documis Under Seal. (ECF No. 69.)
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l. BACKGROUND
Plaintiff commenced this action in SBiego Superior Court on June 15, 2015,
it was removed to federal cownh July 23, 2015. (ECF No. 1.) Plaintiff filed a Fi

Amended Complaint o@ctober 29, 2015. (ECF No. 360n Decembet7, 2015, this
Court issued a Scheduling Oraeguiring all fact discovery tbe completed by all partie
by September 5, 2016. (ECF NI® at § 6.) On January 25, 2016, Plaintiff filed a Se¢
Amended Complaint (“SAC”), the operative colapt. (ECF No. 55.) Defendants file

an Answer to the SAC on February 10, 20(&CF No. 59.) A Protective Order w
issued in this case on March 25, 2016. (ECF No. 64.)

In the SAC, Plaintiff alleges she w@&mployed by DefendaSymetra Financia
Corporation and Symetra Life Insurand@ompany (collectively, the “Corpora

Defendants”) for more thatwenty years as a Regidn&roup Manager, until the

terminated her employment @m about February 13, 2013ECF No. 55 at |1 28, 34.

Plaintiff alleges that, prior to her ternaition, she made complaints to the Hun
Resources Relationship Manager for Corpoiaefendants “regarding the improper &
egregious conduct” directed to Plaihtiby Defendant Manning and the Corpor
Defendants’ managementld(at § 30.) “Such conduatcluded constant and ongoi
degrading, insulting, and patronizing commeris,well as ongoingpostile treatment.
(Id.) Plaintiff alleges the Corporate Defenddmaited to conduct aadequate investigatic
into her complaint. I1¢l. at 7 31.)

Shortly after lodging her complaints, Riaff claims she was falsely accused
withholding and concealing information thatsaalegedly material to issuing a policy {
coverage on a potential accourdyid thereafter unlawfully teninated as a result.Id at
1 32.) She further alleges the Corporate Dedats already possessed the substance
information they accused Plaintiff withholding and concealing. Id.)) In addition,
Plaintiff alleges the informatiowas not material to the issuanof the policy for coverag

as the Corporate Defendants “issued thdicpoeven with theallegedly ‘absent
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information” and “have colleed premiums and will, morgely than not, significantly

profit from this account as a result of Plaintiff's effortsld.)

In this action, Plaintiff brings the folaing claims related to her employment wjith

the Corporate Defendants: (1) age discrimiara (2) general discrimination; (3) host
work environment; (4) wrongful terminatio%) retaliation; (6) breach of express &

implied-in-fact contracts not to termima¢mployment without goazhuse; (7) defamatio

le
\nd

n

and compelled self-defamatiof8) failure to provide accutaitemized wage statements;

and (9) penalties under the Privatiiorney General Act of 2004.
1.  LEGAL STANDARD

In a federal action based orveisity of citizenship jurisdtion, such as this, stal
law governs attorney-clieptrivilege claims.See Fed. R. Evid. 501 (“]h a civil case, stat
law governs privilege regardingcéaim or defense for whichage law supplies the rule
decision.”);Sar Editorial, Inc. v. U.S. D. for the Cent. Dist. Of Cal. (Dangerfield), 7 F.3d
856, 859 (9th Cir. 1993) iftng Fed. R. Evid. 501)KL Grp. v. Case, Kay & Lynch, 829
F.2d 909, 918 (9th Cir. 1987) (citing Fed. R. Evid. 501).

Under California law, “evidentiary privilegesuch as the attorney-client privile
are governed by statuteHLC Props., Ltd. v. Super. Ct., 35 Cal. 4th 54, 59 (2005) (citin

Evidence Code sections 950dbgh 962 provide for the “layer-client privilege,” which
attaches to “confidential communication betwelient and lawyer” during the course
the attorney-client relationshipCal. Evid. Code 88 950-96Rtoeller, 16 Cal. 4th at 113(
Roberts v. City of Palmdale, 5 Cal. 4th 363, 371 (1993)Confidential communication

ge
g
Moeller v. Super. Ct., 16 Cal. 4th 1124, 1129 (1997); CElkid. Code § 911). California

of

include information transmitted between ateyrand client, and ‘a legal opinion formed

and the advice given by the lawyeti@ course of that relationshipCalvert v. Sate Bar,
54 Cal. 3d 765, 779 (1991) (quoting Cal. Evid. Code § 9Rd)erts, 5 Cal. 4th at 371.
“The client may assert ¢h privlege and refuse to disclose confiden
communications as long as the clienthe holder of the privilege.Moeller, 16 Cal.4th a
1130 (citing Cal. Evid. Code 8§ 9541 C Props., Ltd., 35 Cal. 4th at 60—61. The client
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“a person who, directly or through an autlzed representative, cants a lawyer for thé

purpose of retaining a lawyer or securilegal service or advice from him in hi

professional capacity. . . .Cal. Evid. Code § 95%pe also Hyon v. Selten, 152 Cal. App
4th 463, 469 (2007) (“By includg ‘authorized representative’ in the definition of ‘clier
the statute extends the [attorney-client] privilegeover not only communications direc
between the client and the attorney but @lsmmunications between the client’'s age
and the attorney.”). “A corporation ispgrson whose confidential communications v
its attorney are protected byethttorney-client privilege.Venture Law Grp. v. Super. Ct.,

118 Cal. App. 4th 96, 102 @R4) (citations omitted)see also Costco Wholesale Corp. v.

Super. Ct., 47 Cal. 4th 725, 733 (2009).

“The party claiming the privilege has the burden of establishing the preliminary
necessary to support its exeeii.e., a communication madethe course of the attorne
client relationship.” Costco Wholesale Corp., 47 Cal. 4th at 733ee also Venture Law
Grp., 118 Cal. App. 4th at 102. “Once thattyaestablishes facts necessary to suppt

prima facie claim of privilege, the communiicen is presumed to have been made i

confidence and the opponent of the claim ofifgge has the burden of proof to estab
the communication was not confidential oatttthe privilege does not for other reas
apply.” Costco Wholesale Corp., 47 Cal. 4th at 733 (citing Cal. Evid. Code 8§ 917¢es;
also Wellpoint Health Networks, Inc. v. Super. Ct., 59 Cal. App. 4th 110, 123 (1997)).
If a communication serves a “dual purpose, furdransmittal to an attorney in tf
course of professional emplognt and one not related tisat purpose, the question
which purpose predominatesMcAdamyv. Sate Nat. Ins. Co., 15 F. Supp. 3d 1009, 10
(2014) (citingCostco Wholesale Corp., 47 Cal. 4th at 739-4@,022 Ranch L.L.C. v. Super.
Ct., 113 Cal. App. 4th 1377, 1398003)). “In determiningvhether a communication
privileged, the Court looks to the dommaurpose of the attorney’s workld. at 1015
The privilege does not apply where dtomey merely gives business advide. (citing
Clark v. Super. Ct., 196 Cal. App. 4th 37, 37 (2011)). The predominant purpose test

applied on a documeftlty-document basisld. “[l]t is not the dominant purpose of
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particular communication that dictates whetther attorney-client privilege is applicab

rather the issue is whams the dominant purpose of the relationship.” 1d. (quoting Cason

v. Federated Life Ins. Co., No. 10—cv—-0792, 2011 WL 180742&,*2 (N.D. Cal. Oct. 17,
2011));see also Costco Wholesale Corp., 47 Cal. 4th at 739-4@lark, 196 Cal. App. 4th
at 51;Umpqua Bank v. First Am. Title Ins. Co., No. CIV S-09-3208 WBS EFB, 2011 WL

997212, at*7,n. 1 (E.D. Cd¥lar. 17, 2011)). “If the domant purpose of the relationsk
was attorney-client at the time of tbemmunications, they are privilegedld. “If not,

they are generally discoverabl@éotigh the producing party may requestiamcamera

Y

inspection of a particular communication to support a claim that it should be pratecte

nonetheless.’1d.; see also Costco Wholesale Corp., 47 Cal. 4th at 739-40.
[11. ANALYSIS
In the Joint Motion for Determination @iscovery Dispute Regarding Privileg

Information, Defendants seek order requiring Plaintiff tdestroy allegedly privilege

information currently in hepossession. (ECF No. 68.) itlally, three documents were

relevant to the present dispute: (1) artdber 9, 2014 email from Plaintiff to Thom

Bittner, Tom Costello, Joseph Mee, and Sandra Alba; and (&)o copies of an April 14,

2014 email from Plaintiff to Ms. Bodmer amgfendant Manning. (ECF No. 68 at pp.
3. Plaintiff does not challenge Defendantdaim the April 14, 2014 emails we

as

2-

re

inadvertently produced.Id. at p. 5, lines 25-28.) Therefras to those emails, the Court

GRANTS Defendants’ request to order Plaintiff to destroy all copies of the emails.

AS T

the remaining email, Plaintiff challenges Dedants’ designation of the email as attorney-

client privileged. Kd. at p. 5.)

1 Defendants’ filed a Motion to File und8eal Exhibits A through C attach

to the Declaration of Giancarlo Urey (ECF Ni&-1) filed in support of the Joint Motiop.

(ECF No. 69.) Defendants contend the exhitatantain documents that seek or refl
advise [sic] from Julie Bodaer, Symetra Life’s Associatl General Counsel.ld, at p. 1.)
Good cause appearing, the C@BRANT S the motion.
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The email at issue was sent from Pldint Thomas Bittner, Tom Costello, Jose

McKee, and Sandra B& on October 9, 20%4(ECF No. 68-1 (“Urey Decl.”) at T 2, Exh.

A.) The email is the last in a chainld.y The prior email, alssent October 9, 201
appears to be from a third party, amgks Plaintiff a business questiond. Plaintiff

thereafter cut-and-pasted thespense of Julie Bodmer into the email at issue sent tc

Bittner, Mr. Costello, Mr. McKe and Ms. Alba. When Deaidants terminated Plaintiff

from her position, she maintain@dcopy of this email iter possession, and therea
produced a copy during discovery. (ECF B8.at p. 2; Urey Decht 1 5, Exh. D.)

Defendants argue that besa Ms. Bodmer is DefendaBymetra Life Insuranc
Company’s Associate General Counsel, thaiem privileged under California law, af
therefore must be destroyed. Defendants el@ion that Plaintiff was required to retu
the email when she was terminated parguo the employee handbook, which requ
employees to safeguard confidential inforrmatand not divulge it to outside partieSed
Urey Decl. at Exh. H.)

Defendants bear the burden of establisl@ngttorney-clientelationship betwee
Plaintiff and Ms. Bodmer.See Costco Wholesale Grp., 47 Cal. 4th at 740. In support
the present motion, Defendastgomit a declaration from theautside counsel stating th
Ms. Bodmer is Defendant Symetra Life In@nce Company’s Associate General Cour
(Urey Decl. at T 2.) Previously in thigigation, however,Defendants submitted
declaration from the Senior Vice PresidefitHuman Resourcesd Administration for

Defendant Symetra Life Insuram€ompany attesting that Mdodmer is a Vice Presider

2 According to documents previouslyetl by Defendants in this case, as

August 2015, Julie Bodmer was a Vice s$tdent, Associate Geral Counsel, and

Assistant Secretary of the Corporate DefersladECF No. 30-1 (“Holmes Decl.”) at
3-4, Exhs. 2, 4.) In addition, Mr. Costelias the Vice President of Stop Loss Saleg
Defendant Symetra Life Insuree Company, Mr. Bittner wabe Regional Vice Preside
of Stop Loss, and Joseph McKee was a regionabager. (Holmes Decl. at § 4, Exhs
4.) Defendants have provided information about Ms. Alba.
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Associate General Counsahd Assistant Secretary for the Corporate Defendarfise
Holmes Decl. at 11 1, 3-4, Exhs. 2, 4.) Riffiasserts that Ms. Bodmer also represent
her “Linkedin” page that she is both a Vieeesident and Assista@eneral Counsel. (EC
No. 68 at p. 5.)

Based on this information, the Court findattit does not have sufficient informati
to determine the dominate purpose of theti@isghip between Ms. Bodmer and Plaint
Cf. Clark, 196 Cal. App. 4th at 49 (finding thatparty made a substantial showing t

communications were made the course of an attornejiant relationship where the

party’s counsel “provided a declaration statihg identities of the parties to each of
sets of communications (onewhom was invariably either an-house attorney or outsi
counsel) and the general nature of the puedshe communication (all of which involvg
obtaining legal advice on a variety of subjectsiBitham City Online, LLC v. Art.com,
Inc., No. C 14-00991 JSW, 2014 WL 1025120*4A{N.D. Cal. Mar. 13, 2014) (finding

party made a prima facaaim of privilegewhere the party’s in-hous®unsel attested th

he and other members of the party’s lega@ladtement were partigs the communications

iff.
hat

the
le
d

1Y%

a

at

Py

he described the general nature of the camations, and he attested the communications

were made for the purpose of obtainingreceiving legal advice). This position
supported by the fact the October 9, 2014 email does not appear to be
communication. Ms. Bodmer’'s response does contain any legal analysis and is
response to an apparent non-legal questibine email appears to be solely a busin
related communication, thuedding the Court to question whether the dominant pur
of the relationship between Plaintiff and NB&dmer was a business one, with Ms. Bod
acting primarily in her capacity as Vice President.

While Plaintiff argues the question before the Court is whether the October §
email is a privileged communication, the risgle is the relationship between Ms. Bod
and Plaintiff. See Clark, 196 Cal. App. 4th at 52 (“The relevant inquiry is not the cor|

of the communication but is instead tlekationship of the communicatory. As the Court
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has insufficient information to detaine that relationship, the CoO@ENIESWITHOUT
PREJUDICE Defendants’ request to order Plaihtd destroy the October 9, 2014 em
The parties, if they so chamamay address the issuesediby the Court in a Secol
Joint Motion for Determination of Discovery §iute. Such motion must be filed with
ten (10) days of the date of this Order.
IV. CONCLUSION
For the foregoing reasons, the C@BRANTSIN PART andDENIESIN PART
the Joint Motion. (ECF No. 68.) The Co@RANT S Defendants’ request as to the Af

14, 2014 email. Plaintiff muslkestroy all paper and electronigpees within five (5) days.

However, for the reasons stated above, the QoENIES WITHOUT PREJUDICE

Defendants’ request to have Plaintiff to destroy any copies in her possession of the

9, 2014 email. The Court furth&RANTS Defendants’ Motion to File Documents Unc

Seal (ECF No. 69) the docemts lodged at ECF No. 70.
IT IS SO ORDERED.

Dated: November 14, 2016 < O < g
Yoeieerd /S 2AALL Y
LOUISA SPORTER
UnitedStatedMagistrateJudge
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