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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

PEDRO RIVAS HERNANDEZ, CASE NO. 15-cv-1717-WQH-BGS

Petitioner,,] ORDER
Y]

LORETTA E. LYNCH, U.S. Attorney
General; et al.,

Respondents.

HAYES, Judge:
The matters before the Court are the Petition for Writ of Habeas Corpus

Doc. 37

(EC

No. 1) and the Amended Petition for Writ oflbéas Corpus (ECF No. 32) Corpus filed

by Petitioner Pedro Rivas Heindez (“Petitioner”) pursuatt 28 U.S.C. §2241. (EC
No. 32).
|. Background

Petitioner is a Mexican national who entered the United States in 1985.
No. 1). Petitioner’s wife is a lawful permamt resident and they have two children v
are citizens of the United Statedd. In 1988, Petitioner applied as a Spe
Agricultural Worker under the Immigtian Reform and Control Act of 198&d. at 12.
His application was denied on September 12, 2002.

In 2007, the U.S. Immigration Custoiaaforcement (“ICE”) agency arrests
Petitioner.Id. at 3 On April 24, 2007, Petitioner wgdaced in removal proceeding

(ECF No. 4 at 2). On May 16, 2007, mmmigration Judge (“1J”) ordered Petitioner
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removed.ld. Petitioner was removed on May 23, 2004.

Petitioner unlawfully re-entered the lthd States and was removed four times

under a reinstatement of the May 16, 2007aemhorder. (ECF No. 4-1 at 10). |
November 2013, Petitioner re-ergdrthe United States and, Novembe 13,2013,

Petitione was taker into custod al Imperia County Jail. (ECF No. 1 at 13). On

Novembe 15,2013 Petitione filed ar Emergenc Stay of Deportatiol with the Ninth
Circuit, castno. 13-7397€ oktaining an automatic tempoyastay of removal. (EC
No. 4 at 2; ECF No. 4-1 at 2-5).

On January 3, 2014, ICEterviewed Petitioner. (ECF No. 1 at 13). ICE

processed Petitioner for retatement of removalld. at 25. On April 14, 2014

Petitioner was interviewed an asylum officer who found a positive reasonable [fear

and issued a Form 1-863 to place Petitianevithholding-only proceedings before an

[J. Id. at 13; ECF No.5-3 at 2 (Form 1-863).
In July 2014, Petitioner applied folband redetermination hearing pursuant
Rodriguez v. Robbins/15 F.3d 1127 (9th Cir. 2013). (ECF No. 1 at 15).

to
On

September 19, 2014, after continuanced,Jdreld the bond redetermination hearjng

“under the rule in Rodriguez (ECF No. 4-1 at 8)On Septembe 22,2014 the Ninth

Circuit dismisse Petitioner’s appeal cast no. 13-7397(, for lack of subject matter

o

jurisdiction. Id. ai5. On September 22, 2014, ardkhied Petitioner’s application fq
asylum relief.Id. at 6.

On October 29, 2014, an |J issuedrdten decision denyig Petitioner’s request

r

for release on bond. (ECF No. 4-1). The IJ found that the Department of Homelar

Security had established, biear and convincing evidence, that “the respondent

[is]

both a danger and a flight riskfd. at 8. On January 23, 2015, the BIA dismissed

Petitioner’s appeal of the IJ’s decision tedéond. (ECF No 4 at 3). The BIA stats
“Because we affirm the Immration Judge on the issue ftifht risk, we need not

\ 14

address his conclusion thaethrespondent is also a dang@the community.” (ECK
No. 4-1 at 19).
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On March 4, 2015, th&IA upheld the IJ’s decision to deny Petitioner’s

application for asylum relief amtismissed Petitioner’s appedt. at 26. On Marc
13, 2015, the temporary staycastno. 13-7397(terminated.ld. at5. On March 30
2015, Petitioner appealed the denial of hiduams relief to the Ninth Circuit, case n
15-70966, obtaining an automatic stay ohowal. (Case No. 15-70966, ECF No.

On August 3, 2015, Petitioner filed the Petitfor Writ of Habeas Corpus in this

Court pursuant to 28 U.S.C.241. (ECF No. 1). Petitioner contended that h

\

D.
1),

eis

entitled to a writ of habeas corpus becaduséad been unreasonably detained pending

the outcome of his challengj® his removal ordetd. at 26. Petitioner contended th
Respondents violated his due process sigpytfailing to provide him a bond heari
pursuant t€Casas-Castrillon v. Dep’t of Homeland Séx35 F.3d 942 (9th Cir. 2008
Id. at 25. Petitioner alstontended that hiRodriguezdond hearing was procedura
deficient and violated his due process rigiffSCF No. 5-1 a2). Petitioner requeste
that the Court order Respondents to reldwsefrom custody or, alternatively, dire
the Respondents to provideGasasbond hearing with a different 1J than the one
presided at the 2014 bond hearing. (ECF No. 5 at 6). On September 8
Respondents filed the Return to Petition for WfiHabeas Corpus. (ECF No. 4).
On September 16, 2015, the Ninth Qitdiled an orde referring Petitioner’s
case no. 15-70966 to the “circuit mediator for determination of whether petitiol

be eligible for an I-601A waer and to explore possibledement options.” (ECF Nq.

5-5 at 2)!

On Octobe 15, 2015, this Court held a hearing. (ECF No. 11). Counse
Responden statec “A Casa: hearincis really nc different thar a Rodrigue hearing,
as far a< the burder anc the standarc but if [Petitioner would reques one, aCasas
hearing becaus he now has a petitior for review pending he would get one sc right

! Petitioner’s review before the Ninth Qiitis currently pending. A mediatiq
conference was initially scheduled forbfeary 23, 2016. That conference W
rescheduled to May 16, 2017. There is a further conference scheduled for Al
%(5)1760%%é/vell as a pendibgefing schedule See Hernandez v. Loretta E. Lynblo.
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now it doesn’ have to be ordere( by the Court.” (ECF No. 12 at 9-10). After th
hearing the Couri staye( Petitioner’s writ of habea corpus anc ordere( the partie: to

stbmit a report regarding th&atus of Petitioner’s request for a new bond heaf

(ECF No. 13).

OnNovembe 20,2015 Petitione receive(a seconibonc hearin¢beforear 1J.
(ECF No.20-1a12). The lJ denieca changrin Petition’s custody status finding th;
petitione was adange to the community and posed a flight risid; ECF No. 29-1 at

6-19 On December 21, 2015, R®ner appealed to the Bl On April 15, 2016, the

BIA issuetits bonc decisior upholdin¢the IJ’s bonc determinatior (ECF No. 29-1 a
3-5).

On May 16, 2016, Petitioner aanded his habeas petition. (ECF No. 32).
May 31,2016 Responden filed areturn (ECF No. 34). Odune 8, 2016, Petitiong
filed a traverse. (ECF No. 36).
[1. Standard of Review

A federal court may grant a petition farit of habeas corpus pursuant to
U.S.C. § 2241 if a federal petitianean demonstrate that he “is in custody in violaf
of the Constitution or laws or treaties oétinited States.” 28 U.S.C. § 2241(a), (c)
The district court reviews bond hearingatenination for constitutional claims af
legal error. Singh v. Holder638 F.3d 1196, 1200 (9th Cir. 2011).
[11. Discussion

Petitioner contends that he is entitlechtarit of habeas corpus because he
been unreasonably detained pending the outodims challenges to his removal ord
(ECF No. 32 at 18). Petitioneontends that Respondents haxdated his due proces
rights because the evidence presentethatbond hearing caot support the 1J°
finding that the government met its bundef clear and conwicing evidence thg
Petitioner is a danger to the community aribight risk. Petitioner contends that t

IJ “abused his discretion” by giving too rtuweight to his past DUI convictions |

determining that he poses a danger to the commuldtyat 20. Petitioner content
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that there is “not onemidgenof possibility” that Respondemtould be a flight risk
Id. at 32. Petitioner contends that hestnued detention without bond also viola
the Excessive Bail Clausetbie Eighth Amendmentd. at 25. Petitioner requests th
the Court grant his petition for a writ of hesds corpus and order his release on his
recognizance or upon reasonable blail.at 36. Alternativel, Petitioner requests th
the Court order an evidentiary hearitey determine whether “the Governmern
contentions that [Petitioner] iflaght risk or dangerto the community hasufficiently
strong justificationto continue his already prolong@nd unlawful detention.” (EC
No. 36 at 28).

Respondents contend that Petitionedad hearing was constitutionally sour
Respondents contend that the 1J’s “disoredry weighing process” is not subject
habeas review. (ECF No. 34 at 1).

The Ninth Circuit Court of Appeals kaheld that aliens facing prolong
detentions after their removal order becomes administratively final, but while

[es
nat
own
At
t's

F

nd.
to

ad
thei

review petition is pending, are entitled to@d hearing before a neutral immigration

judge. Casas-Castrillon535 F.3d at 950. In a bond hearing, “the government
prove by clear and convincing evidence thaaken is a flight risk or a danger to t
community to justify denial of bond . . . Singh v. Holder638 F.3d 1196, 1203 (9
Cir. 2011). “[l]n considering whetherdglgovernment has prove&langerousness, |
should consider the factors identifiedmre Guerrg 24 1. & N. Dec. 37 (B..A.2006)
which include the extensiveness of an raBecriminal record, the recency of |
criminal activity, and the seriousness of his offens&ntriguez v. Robbing15 F.3d
1127, 1135 (9th Cir. 2013). “An Immigratidudge has broad digtion in deciding
the factors that he or she may considarustody redeterminations. The Immigrat
Judge may choose to give greater weightrne factor over others, as long as
decision is reasonablelh Re Guerra24 |. & N. Dec. at 40. “The determination
the Immigration Judge as to custody statusond may be badeipon any informatiot
that is available to the Immigration Judge or that is presented to him or her by th
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or the Service.” 8 C.F.R. § 1003.19(d).

In determining whether Petitioner wagi#dad to bond, the Ilboked at severs
factors including Petitioner’s criminal recordihe |1J focused on Petitioner’s three D
convictions from 2001, 2004nd 2012, which Petitioneonceded had occurré The
IJ considere the seriousnes of Petitioner’<crimes their frequency anc theirrecency.
The IJ founcthai“thereis a preser dange reflectecin the facts of thisrecorcbaseron
therespondent'recidivistrecorcasar individualwhowaswilling toengag in conduct
of driving under the influence or that keas unable to refrain from the conduct
drivingunde theinfluence.” (ECF No. 29-1 at 10). Thenhdted that “repeated drivin
unde theinfluenceis adangerouconduct. Id.ai12. The |1J also noted that Petition
hac severe othel convictions including receiving stoler property in 1991 takinc a
vehicle withoui the owner’s consen prostitutior in 2004 theft, anc afailure to appear
onthetheficharge«in 2005 Id. at 9. On appeal, the Bidpheld the 1J's determinatio
noting that one of the DUI's occurred “as recently as 2012." at 4. The BIA
concluded that the 1J “properly found thiaé respondent’s recidivist record of D
renders him a danger to the communitbdth the 13 and the BIA noted Petitione
rehabilitation efforts, including his attendamat Alcoholics Anonymous meetings. T
IJ found that it could not release Peititer based on those improvement, wh

Ul

of

g
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—
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“perhaps make [him] less of a danger tladris prior bond hearing,” because un

er

Board of Immigration Appeals precedefa lesser degree alangerousness does ot

merit release.”ld. at 15;see alsaViatter of Urena 25 I. & N. Dec. 140, 141 (BI

2009) (“An Immigration Judge should only set a bond if he first determines that th

alien does not present a danger to the community.”).
The |J also determined that Petitioner was a “flight risk,” finding
the respondent’s length détention, the presence of his family members,

2 Petitioner contends that Respondentshdidbrove that Petitioner was a dan
to the community by clear and convincing evidence because Responden
Rresented a RAP sheet, nottfexd records. However, Petitioner also conceded

e had been convicted three tim8seECF No. 29-1 at 10. The 1J and the BIA did
err in considering Petitioner’s convictions.
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the prospect of employment, the apyal of the visa petition, which does

not provide a path of adjustment until the respondent stays out of the

United States for ten years, and thepondent’s veryecent attempts at

bettering himself through AA, anger management and the primary and

secondary classes do not outweigh thgtley and insistent record that the

respondent produced showing his latkespect for the immigration law

of this country and his refusal to abide by the orders in his own case.
(ECF No. 29-1 at 17-18). Theddnsidered alternativesdetention, but found that th

Board of Immigration Appeals precendentlicates that where there is a finding
danger to the community, “the respondsimall not be released from custodyd. at
16.

The Court concludes that the IJ wagthin his discretionary authority i
concluding that the government had showy,clear and convincing evidence, tl
Petitioner was a danger to the community and a flight risk. The IJ consider
relevant factors and appli¢gide correct legal standard.

V. Conclusion
IT IS HEREBY ORDEREDhat the Petition for Writ of Habeas Corpus (E

No. 1) and the Amended Petition for Writtddbeas Corpus (EQ¥o. 32) are denied.

The Clerk of court shall close the case.

DATED: June 20, 2016

G i 2. A
WILLIAM Q. HAY
United States District Judge
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