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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

ANTWAN GRIFFIN, an individual, CASE NO. 15¢v1818 DMS (DHB)

Plaintiff, | ORDER GRANTING IN PART AND
V. DENYING IN PART
DEFENDANT’'S MOTION FOR

NAVIENT SOLUTIONS, INC., a SUMMARY JUDGMENT
_corlpo_ratlon, and DOES 1 through 10
inclusive,

Defendant.

This case comes before the Court ofeddant’s motion for summary judgme
Plaintiff filed an opposition to the motiomnd Defendant filed a reply. After
thorough review of the issues, the motion is granted in part and denied in part.

l.
BACKGROUND
Plaintiff Antwan Griffin has been active duty in the United States Navy

Doc. 28

since

December 2001. Since 2009, Plaintiff has “been deployed three times including

thirteen month assignment in Cuba from 2010-2011.” (Decl. of Plaintiff An
Griffin in Supp. of Opp’n to Mot. (“Griffn Decl.”) § 4.) Plaintiff has “had numero
underways (sea exercises) as welld.)( In January 2012, Plaintiff “participated ir
US Navy rescue mission of hostages frorm8bb pirates in the Persian Gulf.Id(
5.)
111
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In 2003, Plaintiff was in a relationshiath Shannon Matthews. On October
2003, Plaintiff executed a Special PoweAtorney in favor of Ms. Matthews “[t]c
accept, endorse, negotiate for, sign for ke possession of such leased proper
my name, and to execute all necessarydwnts, instruments or papers and perf

all acts necessary to carry out the foregoin@écl. of Cheryl Dillon in Supp. of Mot.

(“Dillon Decl.”), Ex. B.) That Power of iorney remained in effect until October
2004. (d.)

Five days after Plaintiff executedeti?ower of Attorney, on October 13, 20(
Ms. Matthews applied for a studdaan in the amount of $10,224ld(, Ex. A.) That
application lists Plaintiff as the Co-tsower, and is sigrieon his behalf. 1d.)* That
loan disbursed on November 19, 2003 & referred to here as Loan 6.

Plaintiff states his relationship witkls. Matthews ended in November 20(

(Griffin Decl.  6.) Nevertheless, on January 14, 2004, Mdthdas applied fof

another student loan in the amount of $2,0@illon Decl., Ex. C.) As with Loan €
the application for the second loan lists Riifi as the Co-borrower, and is signed
his behalf. Kd.) That loan disbursed on Janu&®, 2004, and is ferred to here a
Loan 7.

Ms. Matthews applied for two additidnstudent loans on April 27, 2004, a
July 30, 2004, for $1,000 ar$1 5,000, respectively.ld;, Exs. D, E.) As with Loan
6 and 7, these applications list Plainaf the Co-borrower, and are signed on
behalf. (d.) Those loans disbursed dviay 19, 2004, and August 10, 20(
respectively. Those Loans are reéel to here as Loans 9 and 10.

Plaintiff states he did not sign the applioas for Loans 6, A and 10. (Griffin

L4

y in
Drm

8,

his
)4,

Decl. § 10.) Plaintiff also states L@, 9 and 10 “were taken out without my

knowledge, permission or authorizationld.j
111
111

! Plaintiff states he did not sign this Application. (Griffin Decl. { 8.)
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At some point thereafter, the Loans were referrecdD&fendant Navient

Solutions, Inc. for servicing. (Dillon Decl2y) Defendant’s attempts to collect on
Loans alerted Plaintiff to Loans 7, 9 and 10.

In April 2005, Plaintiff contacted Defendgs fraud department to inform the
that his signatures on the applicationstfoee of the Loans were made without

permission. (Decl. of Jeremy Golden in Supi@Opp’n to Mot. (“Golden Decl.”), EX|.

15.) In response, Defendaseént Plaintiff a letter reqe@ng that he complete &
Identity Theft Report. I(l., EX. 6.)

On September 28, 2005, Plaintiff agaontacted Defendastfraud departmen
stating he did not authorize Loans 7, 9 and 1., Ex. 15.) Defendant sent Plaint
another letter requesting an Identity Theft Repdd., Ex. 7.)

he

m
his

1

—

Plaintiff contacted Defendant’s frag@partment again on November 16, 2005,

stating he did not receive a copy of Defant’s letter because he had moved,
asking for another copy.ld;, Ex. 15.) It is unclear whether Defendant sent anc
letter to Plaintiff. It is undisputed, however, that Plaintiff did not submit an Ide
Theft Report at that time.

Thereafter, Defendant madevseeal calls to Plaintiff in an attempt to collect
the Loans. Ifl.) Plaintiff states he receivedlisaon two of his phone numbers, 76
430-8143 and 760-453-8233. (Griffivecl.  14.) Plaintiff states he used the 8
number prior to 2007/2008. (Def.’s Statement of Undisputed Facts in Supp. of
to Opp’n to Mot., Fact No. 18.) Defendastates it never used an autodialer to p
calls to the 8233 number. (Dillon Decl. § 8.)

On December 31, 2009, Defemtiacharged off” the Lans, and the Loans “wef

placed with outside agencies for collectionld. [ 5.) Between January 2010 3
February 2015, the Loans were placed witte different collection agenciesdd (Y 7.)
Defendant states those agencies “arepaddent contractors. NSI did not exerg
control over the conduct or activities of these collection agencies and has no r
111

-3- 15cv1818

and
ther
ntity

pN

0-

143
Rep
ace

nd

ise
ght t




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

exercise control under the applicable ssvcontracts NSI maintains with the
vendors.” (d.)

It appears that on July 31, 2012, Defamtdaegan reporting the delinquent Loé
to the credit reporting agencig€olden Decl., Ex. 15.) #lso appears Plaintiff calle
Defendant in March 2013 about the Loanisl.)(

On January 14, 2015, Plaintiff sent Defeniiletter requestg that any furthe
attempts to contact him be in writing on{{illon Decl., Ex. F.)Thereafter, Defendar
recalled the Loans from the outside cdil@c agencies, and no further attempts
collections were madeld; 1 6.)

Plaintiff contacted Defendant again Babruary 23, 2015. (Golden Decl., &
15.) Defendant provided Pldifiwith another Identity ThefPacket, which he returne

to Defendant on March 12015. (Decl. of Jayson Bocanegra in Supp. of N
(“Bocanegra Decl.”) 1 5.) Defendant ltially concluded that [Plaintiff's] claim o
identity theft with regard to Loans 9,and 10 could not b&ubstantiated.” I¢. 1 6.)
However,

[u]lpon further review, NSI determad that Loans 7, 9, and 10 were

originated during a period of time when Griffin was out of the countr

serving in the military and wer@proved based on the fact Matthews ha

a Power of Attorney. NSI ultimatetpncluded the Power of Attorney did

not give Matthews the authority to enter Griffin into contracts.
(Id. 1 7.) As a result of that determiraatj Defendant removed Plaintiff's name frg
Loans 7, 9 and 10 on May 28, 201%.,(Ex. B.) Defendant also submitted an upg
to the credit reporting agencies that rentbthe®se Loans from Plaintiff's credit repo
(Id.) Those Loans were removed from Pldfigticredit report on June 4, 2015. (Def
Statement of Undisputed Facts in SuppReply to Opp’n to Mot., Fact No. 16.)

On June 18, 2015, Plaintiff filed the pees case in San Diego Superior Co
In the Complaint, he alleges claims foj {lolation of the Rosenthal Act, Californ
Civil Code 88 1788.11(d), 1788.11(e), 17BB.and 1788.18, (2) violation of tt
Consumer Credit Reporting AgenciestACCCRAA"), California Civil Code 8§

1785.25(a), (3) violation of the Identity Theft Act, California Civil Code § 1798t9
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seq, (4) invasion of privacy and (5) vidlan of the Telephone Consumer Protect
Act (“TCPA”),47 U.S.C. 8§ 227(b)(1)(A)(ii)). Diendant removed the case to this Cq
on August 14, 2015.
Il
DISCUSSION

Defendant moves for summary judgrhen all of Plaintiff's claimg. Plaintiff
argues there are genuine issues of naltiact that preclude summary judgment.
A. Legal Standard

ion

yurt

Summary judgment is appropriate if thes@o genuine issue as to any matefrial

fact, and the moving party is entitled to judgmhas a matter of law. Fed. R. Civ.
56(c). The moving party has the initial burden of demonstrating that sun
judgment is proper.Adickes v. S.H. Kress & C@398 U.S. 144, 157 (1970). Ti
moving party must identify the pleadingspdsitions, affidavits, or other evidence tt
it “believes demonstrates the absencea genuine issue of material factCelotex
Corp. v. Catrett477 U.S. 317, 323 (1986). “A material issue of fact is one that a
the outcome of the litigation and requires d toaesolve the parties’ differing versio
of the truth.” S.E.C. v. Seaboard Cor77 F.2d 1301, 1306 (9th Cir. 1982).

The burden then shifts to the opposingy# show that summary judgment

P.
man
e

nat

fects

S

not appropriate.Celotex 477 U.S. at 324. The opposing party’s evidence is
believed, and all justifiale inferences are to be drawn in its favAnderson v. Libert
Lobby, Inc, 477 U.S. 242, 255 (1986). However, to avoid summary judgme
opposing party cannot rest solely on conclusory allegatiBesg v. Kinchelog794
F.2d 457, 459 (9th Cir. 1986). Instead, it must designate specific facts showin
Is a genuine issue for triald. See also Butler v. San Diego District Attorney’s Off

> Defendant also moves for summary judgment that it is not liable fqg
conduct of any third party dection agencies. ‘Notably, none of those agencis
named as a defendant in this case, whi€ly thould have to be for any theories
vicarious liability to appli}/. And even iny of these agencies was named i
defendant, Plaintiff has ilad to produce any evidence to support an?;_theor
vicarious liability. Because there is nssiie of vicarious liability in this cas

Defendant’s request for summary judgment on that issue is denied as moot.
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370 F.3d 956, 958 {9Cir. 2004) (stating if defendant produces enough eviden

ce to

require plaintiff to go beyond pleadingsapitiff must counter by producing eviderjce

of his own). More than a “metaphysical ddubtrequired to estaish a genuine iss
of material fact.Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio CGe¥p5 U.S. 574
586 (1986).
B.  Statutes of Limitation

Before turning to the substantive claialkeged in this case, the Court turng

e

to

whether Defendant is entitled to summarggment based on the statutes of limitation.

Defendant argues this affirmative defeasétles it to summary judgment on all clai
except the CCRAA claim. Plaintiff assefte is entitled to the benefits of t
Servicemembers Civil Relief Act (“SCRA"Which renders his claims timely.

The statutes of limitation for Plaintiff's@ims are one year for the Rosenthal
claim, Cal. Civ. Code § 1788.30(fnéthe invasion of privacy clainvjaheu v. CBS
Inc., 201 Cal. App. 3d 662, 676 (1988), and fpears for the Identity Theft Act clain
Cal. Civ. Code § 1798.96, and the TCPA claiBee28 U.S.C. § 1658(a);ofton v.
Verizon Wireless (VAW) LLG08 F.R.D. 276, 281 (N.D. Cal. 2015).

On the Rosenthal Act, invasion of prsy and TCPA claims, Defendant ass
it ceased all collection efforts on December 31, 2009, and thus Plaintiff shouls
filed on or before December 31, 2010, floe Rosenthal Act and invasion of privg
claims and on or before December 31, 2013, for the TCPA élain. the Identity
Theft Act claim, Defendant argues Plainkffew he was a victim of identity theft 1
later than 2006, and thus he shoulgéiled this claim before 2010.

In response to these arguments, PlaiasBerts he is entitled to the benefitg
the SCRA. The SCRA “was passed ‘to dagdbervicemembers] tdevote their entirg
energy to the defense needs of the NatioBréwster v. Sun Trust Mortgage, INn¢42

® The Court notes the Rosenthalt/Ataim is based on conduct other th
Defendant’s collection efforte, g, credit reporting. $eeCompl. 1 26(h).) Defendal
does not assert that conduct ceased by December 31, 2009, and thus, the f
discussion does not affect that aspect of Plaintiff's Rosenthal Act claim.
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F.3d 876, 878 (9Cir. 2014) (quoting 50 U.S.C. ap®.502(1)). To accomplish th
objective, the SCRA includes a provision on tolling of statutes of limitatiSeg50
U.S.C. § 3936(a). This provision states:

The period of a servicemember’s military service may not be included in

oAy a0 Tor protevdg’ in eourt of T ANy BoArG, burbay

commiission, department, of other agency of a State (or political
subdivision of a State) or the United States by or against the
servicemember or thersicemember’s heirs, ecutors, administrators,

or assigns.

50 U.S.C. § 3936(a).

Defendant here does not dispute thatrRifiihas been active duty in the Unit
States Navy since 2001. However, gaes the SCRA'’s tolling provision “should n
be applied to career military who are not hampered by their service from purs
claimin atimely manner.” (Mem. of P. & A. Bupp. of Mot. at 22.) In support of th
argument, Defendant relies onase from the Fifth CircuiBannell v. Continental Ca
Co., 554 F.2d 216 (5Cir. 1977), but that decision has been criticized by the Ul
States Supreme CourSee Conroy v. AniskoB07 U.S. 511 (1993). Defendant dg
not addres€onroyin its reply brief, but in light of that case, this Court decline
follow Pannell Under the reasoning @onroy, Plaintiff is entitled to tolling during th
entirety of his active duty service in the Navy. Thus, Defendant is not entit
summary judgment based on the statutes of limitation.

C. Rosenthal Act

Turning to the substantive claims, Pldirgifirst claim alleges eleven violatior
of the Rosenthal Act. SeeCompl. 1 26(a)-(k).) Specifically, Plaintiff alleg
Defendant engaged in unlawful debt ection activities, unlawful credit reportir
activities and failed to cease collection aitis until it made a good faith investigati
into Plaintiff's claim of identity theft. Il.) Defendant argues there is no evidenc
violated these sections of the Act, thfare it is entitled to summary judgment.

As the party moving for summary judemt, Defendant bears the burden

showing there are no genuine issues of material fact. It has failed to meet that
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on the first two aspects of Plaintiff's Radbal Act claim. Athough Defendant assel
it did not place any debt collection callsRtintiff after December 31, 2009, Plaint

presented evidence to the contraBedGolden Decl., Ex. 15) (showing call to Plaintiff

on March 13, 2013). Furthermore, Defendaried to show that it did not place a
debt collection calls prior to December 2009, and indeed, the evidence reflects
itdid. (See id).(showing calls to Plaintiff on dvember 16, 2005, November 25, 20
December 6, 2005, December 8, 2005, aaddmber 9, 2005). Thus, Defendant is
entitled to summary judgment on this aspect of Plaintiff's Rosenthal Act tlaim.

Defendant also fails to show there issdisence of genuine issues of material
on the credit reporting aspect of Plaintiff’'s atai To be clear, this aspect of Plaintif

claimis based on 15 U.S.C. § 1692e(8), wistettes it is unlawful to “[clommunicat[e

or threaten[ ] to communicate to any persiadit information which is known or whig
should be known to be falsacluding the failure to communicate that a disputed ¢
is disputed.” 15 U.S.C. § 1692e(8). Defemidargues it is not liable under this stat
because it “updated the status of Loans 7, 9 and 10 upon receiptteh noticeof

Plaintiff's identity theft claim to reflect thloans as under investigation and disput
(Mem. of P. & A. in Supp. of Mot. atl) (citing Bocanegra Decl. § 9) (empha

ts
If

ny
that
D5,
not

fact
f

S
]
h
lebt
Lite

174

d.”

SIS

192

added). However, the statute “does mgpose a writing requirement on consumiers

who wish to dispute a debtBrady v. Credit Recovery Cd.60 F.3d 64, 67 fiCir.

1998). In this case, the evidence refldelsintiff notified Defendant of a disput

surrounding the Loans by April 29, 2005. (@ah Decl., Ex. 15.) Defendant fails
show it communicated that dispute to tnedit reporting agencies, and thus it is
entitled to summary judgment on this aspect of Plaintiff's claim.

The final aspect of Plaintiff's Rosenti#sct claim concern®efendant’s alleges
failure to “cease collection activities until [itfjade a good faith detaination regarding
Plaintiff's claims of identity theft.” (Coml. I 26(k).) Here, Defendant argues ther

_ * Defendant relies on these same argumiarsupport of its request for summa
judgment on Plaintiff’'s invasion of privacyatin. For the reasons set out above,
request is similarly denied.
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no evidence it violated thigstion of the Rosenthal AcT.he Court agrees. Defende

has presented evidence that it ceased Batmn efforts by at least March 12, 201

which is when Plaintiff submitted his written claim of identity theft to Defend
(Def.’s Statement of Undisputed Facts ump$. of Reply to Oppi to Mot., Fact No
10.) Although Plaintiff disputes that Deigant ceased all collection efforts by t
time, he fails to provide any evidencetkee contrary. Therefore, the Court gra
Defendant’s motion for summary judgment ois thspect of Plaintiff’'s Rosenthal A
claim.

D. Consumer Credit Reporting Agencies Act (“CCRAA")

Plaintiff's second claim is for violain of the CCRAA. Specifically, Plainti
alleges Defendant “violated the CCRAA by figimng information to a consumer cre
reporting agency that [it] knew or shouildve known was incomgkeor inaccurate.
(Compl. § 31.) Defendant argues it is entitled to summary judgment on this
because it “had no knowledge, and magsonable basis on which it ‘should hg
known,’ that Loans 7, 9 arfD were obtained without Ptiff's authorization until it
received his identity theft affidavit andlpme report on March 13, 2015.” (Mem. of
& A. in Supp. of Mot. at 13. However, as stated abgwkere is evidence Plainti
disputed his responsibility for the Loansessly as April 29, 2005, which was befq
Defendant referred the Loans to the cregjiiorting agencies. (Golden Decl., Ex. 1
In light of this evidence, Defendantnst entitled to summary judgment on Plaintif
CCRAA claim.

E. Identity Theft Act

Plaintiff’s third claim allege Defendant violated the Idigy Theft Act. This Act
provides, “A person may bring an action against a claimant to establish that the
Is a victim of identity theft in conneain with the claimant’s claim against that
person.” Cal. Civ. Code § 1798.93(a). Defant argues it is not a “claimant” ung
the Act, therefore it is entitled to summary judgment on this claim.
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The Identity Theft Act defines “claimand’s “a person whbas or purports t
have a claim for money or anterest in property in connection with a transac
procured through identity theft.” Cal. Ci€ode 8§ 1798.92(a)Defendant argues it
not a “claimant” for purposes of thisanin because it “accepted Plaintiff's claim
identity theft and removed him from the loatsssue following its investigation of h
claim.” (Mem. of P. & A. in Supp. of Mott 14.) Plaintiff correctly points out th
these facts do not mean Defendant is no longer a “claimant” under the 5
Defendant still has an interest in the Lsaby which it maintains its status as
“claimant.” What Defendant does not have, howeves, ¢iaim against Plaintifbn
Loans 7, 9 and 10, which is a preresiji@i for an identity theft claimSeeCal. Civ.
Code § 1798.93(a) (“A person may bring ahacagainst a claimant to establish t
the person is a victim of identity thesft connection with the claimant’s claim agair
that persori’) (emphasis added). The partds not dispute Defendant no longer |
a claim against Plaintiff on Loans 7, 9 and 10, and thus, with respect to those Lo
Court grants Defendant’s motion.

O

ion
S
of
IS
At

ptatut

b A

nat
ISt
1as

ANS, 1

The parties also do not dispute Defendant does have a claim against Plaintiff ¢

Loan 6. Plaintiff argues that claim warradienial of Defendant’s motion with resps
to that Loan, while Defendant assertsaahd is not at issue in this case.

The Complaint certainly supports Defendant’s assertion. There, PI
complained that only three loans were ataiwithout his knowledgar authorization

(Compl. 1 10.) Plaintiff'sleposition testimony also suppoBRgfendant’s assertion.

There, Plaintiff testified he gave MBlatthews permission to sign his name on
application for Loan 6. (Decl. of Debbieldrkpatrick in Supp. of Mot. (“Kirkpatrick
Decl.”), Ex. A at 25:22-24.)

Although Plaintiff does not expressly repaid the allegations in the Compla
or his deposition testimony, he nowpliges he is liable for Loan 6S€eGriffin Decl.
1 12.) Specifically, he states:

I consideréLoan 6] to be part ofithcase and dispute being liable for it.
In repeated conversations | had witefendant they always told me they
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had a power of attorney with myma yet they never provided me this
copy of the power of attorney. " If it was mailed to me | do not recall
receiving it until after this case was fileld was not until after this lawsuit
was filed an in discovery | first sathe power of attorney. If Defendant
had been forthright about the power of attorney only applying to leases |
would have always disputed the filgan. But because Defendant misled
me | took their word regarding the power of attorney. | now know that the

ower of attorney does not apply to atydent loans.” | have also learned
hat my name was not properly signen the first loan pursuant to the
power of attorney.

(Id.) Plaintiff relies on this statement asidence that there is a genuine issus
material fact such that summary judgment on this claim is unwarranted.

The problem with Plaintiff's positionhowever, is it contradicts both h

Complaint and his prior deposition testimorf{The general rule in the Ninth Circujt

Is that a party cannot create an issue of fact by an affidavit contradicting his
deposition testimony.” Yeager v. Bowlin693 F.3d 1076, 1080 (9th Cir. 201
(quotingVan Asdale v. Int'l Game Te¢i.77 F.3d 989, 998 {ICir. 2009)). As note(

in Yeager the “sham affidavit rule preventsparty who has been examined at Ie:]gth

on deposition’ from ‘rais[ing] an issue dhct simply by submitting an affida

contradicting his own prior testimony,’ Wi ‘would greatly diminish the utility of

summary judgment as a procedure foesaing out sham issues of factld. (quoting
Kennedy v. Allied Mut. Ins. G&52 F.2d 262, 266 (ir. 1991)). To trigger the shal

affidavit rule, the district court “mustmake a factual determination that lr;e

contradiction is a sham, and the ‘incotsney between a pgts deposition testimon
and subsequent affidavit iube clear and unambiguous to justify striking
affidavit.” Id. (quotingKennedy 952 F.2d at 998-99.)

Here, the Court has no hesida in determining that the contradiction is a sh
The Complaint referencesly three disputed loarignd Plaintiff testified that he gay
Ms. Matthews permission to sign his name @epplication for Loan 6. This pleadi

_ > The Court notes Plaintiff never moved to amend his Complaint to confq
his newfound belief about Loan 6 despitdddelant’s discovery responsesin Janu

2016, which indicated Defendant would prodtieePower of Attorney. (Golden Ded|.

Ex. 5.)
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and testimony are consistent wdther evidence in this caseSeeGolden Decl., Ex
15) (documenting 4/29/05 call from Plainttti Defendant in wich he alleged hit
signature on three loans was forged, 9/284lbfrom Plaintiff to Defendant in whic
he stated he co-signed for first loan onl§olden Decl., Exs. 6, 7) (letters fro
Defendant to Plaintiff confirming his claim of identity theft on three loans).
Furthermore, Plaintiff's explanation fohy he now disputes Loan 6, namely

JJ

Bj

Nis

recent review of the Power of Attorney, is not credible. Plaintiff suggests he onl

recently received the Power of Attorneyrfirefendant, and thatas the first time hg¢

saw the document. (Griffin Decl. I 12.) \Wever, Plaintiff doesot dispute he signed
the Power of Attorney on October 8, 2068fore a notary public, (Dillon Decl., Ex. B),

\U

and thus he must have seen it priobefendant’s document production in this cgse.

Although seeing the document in the context of this case may have led to soine n

theories about its legal effect, the documtsaif has not changed. Plaintiff’s relian
on the Power of Attorney as the basis litcs newfound dispute does not change
terms of that document, which Plaintiff saw and agreed to nearly thirteen years
October 8, 2003.

ice
the
ago

Given the evidence, the Court concludesabntradiction over Loan 6 is a sham,

and does not raise a genuine issue of matiacal Accordingly, Defendant is entitle

to summary judgment on the entirety of Plaintiff's Identity Theft claim.
F. TCPA
The final claim at issue here is Plafit's claim for violation of the TCPA

14

d

Defendant argues it is entitled to summarggment on this claim because there ig no

evidence Defendant used an autodialer to make calls to Plaintiff's 8233 numbe

Defendant also argues Plaintiff's 8143 number was a landline.

On the 8143 number, Plaintiff disputes that it was a landline. (Griffin Decl.

14.) Therefore, Defendant is not entittedummary judgment on the TCPA claim
any calls placed to the 8143 number.
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With respect to the 8233 number, Ptdfrdoes not dispute he has no evidel
of any prerecorded or artificial voice megsa from NSI, or that NSI did not use

automated dialer to call the 8233 numbébDef.’s Statement of Undisputed Factg i

Supp. of Reply to Opp’n to Mot., Fact N@Q-21.) Therefore, Defendant is entitleg
summary judgment on the TCPA claim for any calls placed to the 8233 numbe
Il.
CONCLUSION AND ORDER

For these reasons, the Couwdimfs in part and deniespart Defendant’s motio
for summary judgment. Specifically, the Cbgrants the motion as to (1) Plaintiff
claim that Defendant violated the Roselhthet, California Civil Code § 1788.18, (2
Plaintiff’'s claim for violation of the Identit{fheft Act, and (3) Plaintiff's TCPA clain
based on any calls placed to the 8233 numldes.to all other claims, Defendant
motion is denied.

IT IS SO ORDERED.
DATED: September 30, 2016

N S\

HON. DANA M. SABRAW
United States District Judge
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