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y of San Diego et al Do

UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

D.C., aminor by and through his Case No.: 15cv1868-MMA (NLS)
Guardian Ad Litem, Helen Garter, on
behalf of himself and all others similarly

situated, ORDER DENYING MOTIONTO

STAY CASE

Plaintitt, - r100¢ No. 47]

V.

COUNTY OF SAN DIEGO; JESSIE

POLINSKY CHILDREN'S CENTER;
and SAN DIEGO COUNTY HEALTH
AND HUMAN SERVICES AGENCY,

Defendants.

Plaintiff D.C., a minor, has filed thgutative class action through his guardian
litem pursuant to 42 U.S.C. 8§ 1983, allegingddelants violated his and putative clasg
members’ constitutional rights under the Rbuand Fourteenth Amendments to the
United States ConstitutiorBee Doc. No. 19. Defendant County of San Diegow
moves the Court to stay this actiofee Doc. No. 47. Th&€ourt found the matter

! Defendant County of San Diego asserts it has baemeously sued as A.B. and Jessie Polinksy
Children’s Center and San Diegouhty Health and Human Services Agency. Only Defendant Co
of San Diego brings this motion to dismiss. Anitlier reference to “Defendant” refers to the moval
Defendant County of San Diego.
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suitable for determination dhe papers and without oral argument pursuant to Civil
Local Rule 7.1(d)(1). For the following reasons, the CBilNI ES Defendant’'smotion
to stay the case.

BACKGROUND

Plaintiff contestghe constitutionality of medicaéxaminations conducted on

children at Polinsky Children’s Center (“Polinsky”), “a 24-hour facility for the temporary

emergency shelter of children wheaeparated from their familiesSee First Amended
Complaint (“FAC”), Doc. No. 19 10. Specifically, Plaintiff alleges that in May 2014
the San Diego County Health and Human ®ewAgency (“HHSA), an agency of
Defendant San Diego County,tdamined that Plaintiff “had been injured while in the
custody of his father, and that the injury veaspicious for child abuse.” FAC 1 21. G
August 20, 2014, Plaintiff alleges his mothi€aty Evans, was on a ship pursuant to h
duties as a Petty Officer First Class in thated States Navy. EWFAC states that a
friend of Evans’s, Wes Bowen, was caring faaiRliff that day. Plaintiff was two years
old at the time. While in Bowen’s calaintiff purportedly fell and scraped his
forehead. Plaintiff alleges Bowen informEdans immediately, and Evans contacted
Defendant HHSA.

On August 21, 2014, Plaintiff alleges his father had a supervised visit with |
during which the supervisor did not monitor father adequately. Plaintiff contends th
on August 22, 2014, he was examined by a dildse specialist ateiChadwick Center
for Children and Families. Chadwick Ceniea “hospital-based child advocacy and
trauma treatment center3ee FAC  24. The specialist afjedly concluded Plaintiff's
injuries to his forehead were likely ad by an accident, but found a small bruise
behind his right ear which she found suspiciolishild abuse because it was similar tc
the injury Plaintiff's father had inflicted dalaintiff in May 2014. Plaintiff alleges that
he was then removed from &nws’s control and care.

On August 22, 2014, Plaintiff allegée was taken t@olinsky and upon his
arrival, he was given “cursory ‘wellness’ check byadf” and placed into the general
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population. See FAC 1 26. The next morning, Plaintiff contends he was subjected t
physical examination, including an externaaexnation of his genite and rectum. He
alleges that his mother was not notified & #xamination, was not present for it, and
not consent to it. Plaintiff contends tltaére were no exigent circumstances to justify
the examination, nor had the County oraigents obtained a court order or warrant.

Based on the examination at Polinskyiftff alleges a violation of his Fourth
Amendment right to be free from unreasonablestigatory searches, and a violation
his Fourteenth Amendment right to family agation. Plaintiff contends that Defenda
County is liable to him and putative clasembers because Polinsky maintained, and
may still maintain, a policy, custom, and gdree of subjecting all children admitted to
Polinksy to the same “22-point” physicalaerination that Plaintiff was subjected to
within 24 hours of their admittancé&ee FAC  30. The FAC states that the County’s
policy, custom, and practice explicitly prohgparents from attending the examinatio
and that County physicians routinely conduct the examinations without first notifyin
children’s parents or legal gukans, and without a court order, warrant, or the prese
of exigent circumstances.

L EGAL STANDARD

“A district court has discretionary pe@wto stay proceedings in its own court
underLandisv. North American Co.” Lockyer v. Mirant Corp., 398 F.3d 1098, 1109 (9

Cir. 2005) (citingLandis v. North American Co., 299 U.S. 248, 254 (1936)). “The power

to stay a case is ‘incidental to the powdrarent in every court to control the dispositig
of the causes on its docket with economy ottamd effort for itself, for counsel, and f
litigants.” Halliwell v. A-T Sols., No. 13-CV-2014-H KSC, 2014 WL 4472724, at *7
(S.D. Cal. Sept. 10, 2014) (quotibgndis, 299 U.S. at 254). A district court may stay
case “pending resolution of independentgeedings which bear upon the case,” even
those proceedings are not “necessarily adintg of the action before the court3ee
Leyva v. Certified Grocers of California, Ltd., 593 F.2d 857, 863—64 (9th Cir. 1979).
However, “[o]nly in rare ciramstances will a litigant in orsuse be compelled to star
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aside while a litigant in another settles the ruléawf that will define the rights of both.’
See Landis, 299 U.S. at 255.

In determining whether to grant a stay pursuahatalis, courts in the Ninth
Circuit weigh the “competing interests whiclilvbe affected by the granting or refusal
grant a stay,” including “the possible dageavhich may result from the granting of a
stay, the hardship or inequity which a partay suffer in being required to go forward,
and the orderly course of justice measuretrms of the simplifying or complicating o
issues, proof, and questions of law whichild be expected to result from a stajee
Lockyer, 398 F.3d at 1110 (quotir@VAX, Inc. v. Hall, 300 F.2d 265, 268 (9th Cir.
1962)).

to

—

However, judicial economy and casermagement concerns “standing alone [are]

not necessarily [] sufficient ground[s] to stay proceedin@ee Dependable Highway
Exp., Inc. v. Navigators Ins. Co., 498 F.3d 1059, 1066 (9th Cir. 200¥gng v. I.N.S,, 208
F.3d 1116, 1119 (9th Cir. 200(3tating “considerations of judicial economy . . . cann
justify [] indefinite, and potentially lengthy stis}’). Further, “if there is even a fair
possibility that the stay fowhich [the movant] prays will work damage to some one
else,” the movant “must make out a clear cageaodiship or inequityn being required tq
go forward.” See Landis, 299 U.S. at 253)ependable Highway Exp., Inc., 498 F.3d at
1066. The Ninth Circuit has instructed thag¢ing required to defend a suit, without
more, does not constitute a ‘clear case ofi$laip or inequity’ within the meaning of
Landis.” See Lockyer, 398 F.3d at 1112. Also, courtsthre Ninth Circuit have indicates

that the potential harm of delaying a pt#fmnjunctive reliefweighs more heavily

against granting a stay than the potential harmg&intiff seeking only monetary relief.

See Lockyer, 398 F.3d at 1112;K. exrel. E.K. v. Sylvan Union Sch. Dist., 681 F. Supp.
2d 1179, 1191 (E.D. Cal. 2010)0¢&layed reception of dmary money damages,
however, is not a type of potential damalgat is particularly weighty underLandis
analysis.”);Aldapa v. Fowler Packing Co., Inc., No. 115CV00420DADSAB, 2016 WL
6124216, at *1 (E.D. Cal. 020, 2016) (“[S]taying a suseeking injunctive relief
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against ongoing or future harm causes a ms@eificant hardship against a plaintiff
resisting a stay than a suit for damages.”).

Lastly, “[a] stay should not be granted unless it appears likely the other
proceedings will be concluded within a readdadime in relation to the urgency of the
claims presented to the courtl’eyva, 593 F.2d at 864. “Generally, stays should not |
indefinite in nature.”See Dependable Highway Exp., Inc., 498 F.3d at 1066. The Ninth
Circuit has stated that eversiay that terminates “uponehresolution ofan] appeal™
has an indefinite term because the Supr@mart could grant certiorari to review the
appellate court’s decision, tre appellate court could remand to the district court for
further proceedingsyong, 208 F.3d at 1119. Thus, asttict court should give due
weight to the requested length of a stay in exercising their discretionary power to s
proceedings.Seeid.

DISCUSSION

A. Request for Judicial Notice

As an initial matter, Dfendant requests judicial nog¢ of the recently-filed
opening brief in the appedfann v. County of San Diego, Case No. 16-56657. A court
may take judicial notice ahatters of public recordLee v. City of Los Angeles, 250 F.3d
668, 688-89 (9th Cir. 2001). (citifgack v. South Bay Beer Distrib., 798 F.2d 1279,
1282 (9th Cir. 1986) (internal quotations omitte@ecause Plaintiff does not dispute t
authenticity of the record and its existencaas subject to reasonable dispute, the Co
GRANTS Defendant’s request for judicial notice of the opening bréeé Fed. R. Evid.
201(d).

B. Moaotion to Stay

Defendant moves the Court to stay ttase in its entirety until the Ninth Circui
Court of Appeals decides an appeahira similar case also contesting the
constitutionality of an examination at Polinsky4ann v. County of San Diego,
11cv0708-GPC (BGS). Defendangaes that the legal issueshtann and this case are
similar if not the same and thus, an opininynthe Ninth Circuit would be instructive or
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controlling. Thus, Defendant argues a steuld promote judicial economy and save
parties time and resources. rlexample, the parties areroently taking depositions andg
preparing to litigate a motion for class certifioa. Also, Defendant argues that a stay
might prevent inconsistent rulings at the destcourt level, as there are several cases
pending in this district revolving around tbenstitutionality of medical examinations 3
Polinsky. Defendant states that it will requastay in all of these pending cases. Als
Defendant assures the Courttlstaying the case until the Ninth Circuit issues a deci
in Mann will not result in an unreasonably lodglay because the appeal has already
been filed, and as discussed above, the ogdmiief has been filedLastly, Defendant
contends a stay will not prejudice Plaintifdause a “delay in obtaining solely monetg
damages is not a basis for denying a stayest,” and that Plaintiff only requests
monetary relief.See Doc. No. 47-1, p. 8. Defendaatgues that despite that Plaintiff
requests injunctive relief in the FAC, Daffant “no longer conduct[s] [exams] without
parental consent or presenceanrindividualized court order.See Doc. No. 47-1, p. 8,
n.l.

Plaintiff opposes Defendant’s motiondiay. Plaintiff argues a stay would be
prejudicial to him as well athe putative class members for several reasons. First,
Plaintiff argues that the depositions tRéaintiff is currently taking “will provide
information as to whether Plaintifeeds to move for injunctive relief.See Doc. No. 51,
p. 2. Second, Plaintiff argues that if laigpn is stayed, the contact information for
absent putative class membei#l wontinue to grow stale, particularly considering that
the examinations were conducted over the spawerity years. Third, Plaintiff conteng
that a stay pending the Ninth Circuit's decisiotMann could last several years.
Plaintiff notes that the Ninth Circuit’'s websgtates that typically, oral argument is he
twelve to twenty months after a notice ppaal is filed, and after oral argument, the
Ninth Circuit typically takes between thre@nths and a year to issue a decision. He
also notes the possibility of a petition for reheagndpanc, remand to the district court
for decision on a specific issue, or appedah® Supreme Court. Lastly, Plaintiff argue
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the delay may cause other issues suchaasistg and mootness issues like those that
arose on appeal @amretav. Greene, 563 U.S. 692 (2011).

Further, Plaintiff argues Defendant does not face hardship if forced to conti
with the litigation. Plaintiff argues litigain costs inherent to defending a lawsuit do 1
constitute the type of hardship contemplated uhdadis, and also that Defendant
exaggerates the amount of discovery lefbéccompleted prior to litigation of class
certification. Finally, Plaintiff contendsglicial economy would not be served by a sta
because all of the other judges in this distheit have decided the issue have determi
that the Polinsky examinations are unconstai. Plaintiff argues that Ninth Circuit
precedent mandates such a result aad,ttine Ninth Circuit’s decision iMann is
unlikely to be in Defendant’s favor. Also, Plaintiff argues that the issues on appeal
not significantly affect this Court’s deomsi on whether to grant class certification.

After considering all of the partiearguments, the Court finds a stay is not
warranted at this stage for the following r@as. While Defendant is correct that the
Ninth Circuit’s decision irMann is likely to at least clanyfissues going forward in the
instant case because of the sabgal similarity between thtwo cases, the helpfulness

and certainty of such a decision would be potentially undermined or prolonged by

subsequent appeal to tBapreme Court, a potentienl banc rehearing, or remand to the

district court for reconsideration of an issuAlso, the Court ages that the Court’s
decision regarding class certification is unhked be affected substantially by a decisi
regarding the merits of the underlying claims.

Further, other pertinent factors weiglaaggt granting a stay. For example, the
is potential for damage resulting from a st@efendant may be oect that delay in
monetary recovery might non its own constitute a suffent reason to deny a motion
stay, but it does not follow that a delaynmonetary recovery—pacularly a delay as
lengthy as is requested here—does not comstiven some damage to Plaintiff and
putative class members. Aldelaintiff argues that theoatact information for putative
class members continues to become outdatedtiwith indicating that there is a risk th
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putative class members might meteive notice if a class eventually certified. This
could potentially result in denial of monetaecovery to those class members, as

opposed to only delay. Further, Pldintequests injunctive relief in the FAC and

indicates now that he still may seek injunetrelief going forward. Thus, because there

Is a “fair possibility” that a stay peling the Ninth Circuit’s decision ikann “will work
damage” to Plaintiff and potentially putatigkass members, Defenud'must make out 4
clear case of hardship or inequitybeing required to go forward.3ee Landis, 299 U.S.
at 255.

Here, Defendant has not deaout “a clear case of hatdp or inequity” because
Defendant relies almost exclusively on tiwest and burden of defending a lawsuit in
arguing it will suffer hardshipSee Landis, 299 U.S. at 255. “[B]eing required to defer
a suit, without more, does not constitute a ‘clemse of hardship or inequity’ within the
meaning olLandis.” See Lockyer, 398 F.3d at 1112. Aside from the burden of litigati
Defendant argues that a stay would proiieitom the hardship of dealing with
potentially inconsistent future rulings in curtigmpending cases in this district regardin
Polinksy exams. Defendant asssithe Court that it will request stays in those cases
However, the currently pendiragases are all at different semgin the litigation, and thus
the judges presiding over those cases wbkidly weigh dissimilar considerations in
determining whether to grant stays.sé\J those judges would not be bound by the
undersigned’s decision on Defendant’s motiostay in this case. Accordingly, the
Court finds Defendant’s argument does notghiestrongly in favor of a stay, and that
Defendant has not made outcigar case of hardship mrequity” at this time.See
Landis, 299 U.S. at 255.

Further, Defendant requests a stagmindeterminate length with high potentiz
to last an unreasonably long timBased on the docket of tiann appeal, while the
notice of appeal was filed more than fivenths ago, only the County of San Diego’s
opening brief has been filed. The docket also indicates that both partiedaniine
appeal requested, and have been granpmtpgaimately 30-day extensions of time to fi
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their respective briefs. At this point, briefirggnot set to conclude until late June 2017.
It does not appear that the Ninth Circuit has set a date for oral argument yet.
Accordingly, it is unclear when the Ninth Qitwill be able to issue a decision.

In sum, weighing the factors at plagd considering the essentially indefinite
nature of Defendant’s requested stay, tbherCis unconvinced that such a stay is
warranted at this time. Féne foregoing reasons, the CoDENIES Defendant’s
motion for a stay without prejudiceésee Doc. No. 47.

IT 1SSO ORDERED.

Dated: April 14,2017 %;&Z@ —/ ;/’44%:

Hon. Michael M. Anello
United States District Judge
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