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Doc. 8

UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

DUANE A. FINKS, CASE NO. 15¢cv2048-WQH-JMA

Plaintiff, | ORDER
\Y

KEVIN THOMAS, Adult Parole,
Anaheim,

Defendant.

HAYES, Judge:

The matter before the Court is the “dm to Dismiss Portions of Plaintiff’
Complaint” (ECF No. 6) filed by Defendant Kevin Thomas.
|. Background

On September 14, 2015, Plaintiff DuaheFinks initiated this action by filing
a Complaint, alleging violations of 49.S.C. § 1983 against his parole offic
Defendant Kevin Thomas stemming from Rtéf’s arrest in Anaheim, California
(ECF No. 1). On September 14, 2015, Plaintiff also filed a motion to proceed in
pauperis. (ECF No. 2).

On November 18, 2015, the Court grarféaintiff's motion to proceed in forma

pauperis. (ECF No. 3).
On March 23, 2016, Defendant filed a nootito dismiss. (ECF No. 6). T}

! In the Complaint, Plaintiff indicates thae resides in La Palma, California, tl
Defendant is a parole agent in AnaheimljfGania, and that the events underlying t
action occurred in Anaheim, (farnia. Defendant did natise the issue of venue
the motion to dismiss.
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docket reflects that no response has been filed.
[1. Allegations of the Complaint

Plaintiff alleges that on June 30, 2015,dkaAgent Kevin Thomas arrested h
for a parole violation—specifically for tdabling [his] GPS device by allowing it to ¢

dead.” (ECF No. 1 at 3). Plaintifflages that his GPS device was malfunctioni

again after being serviced twice in the precgcaight weeks or so. Plaintiff alleg
that he “repaired the malfunction verbally AND by emaild. Plaintiff alleges thal

—F

“with no investigation, [he] was held austody 44 days—until [his] revocation hearing

in Superior Court.” Plaintiff alleges that the parole revocation hearing, “the jud
determined the device had malfunctionaadd there was NO EVIDENCE of a parc
violation.” Id. Plaintiff alleges that as a swlt, his “SSI award, Medical, ar
hemodialysis treatment facility all endedd.
[11. Discussion

Defendant contends that Plaintiff's allegations support two claims: (1) F
Amendment right to be free from unlawfskizure (improperly labeled cruel a
unusual punishment in the Complaint); and (2) state-law malicious prose
(improperly labeled as false imprisonmenttia Complaint). Defendant contends t
Plaintiff's state claim for malicious presution should be disissed because Defenda
Is immune from a state-law maliciouspecution claim under California Governmg
Code section 821.6 and 845.Befendant contends that Plaintiff cannot amend
Complaint to cure the defect of his stataim because Defenutehas immunity fromn
state claims relating to arresting Plaintiff a parole hold. Defelant further contend
that Plaintiff's state-law claim should loesmissed because Plaintiff has not alle
compliance with the &ernment Claims Act.

A district court may properly grant amopposed motion pursuant to a local r

where the local rule permits, but does remuire, the granting of a motion for failure

to respond.See Ghazali v. Moran, 46 F.3d 52, 54 (9th Cit.995) (affirming dismissag
for failing to oppose a motion to dismisssbkd on a local rule providing that “[t]h

-2- 15cv2048-WQH-IJMA

lge
le
d

ourth
nd
cutio
hat
ANt
ent
his

S
ped

ule

€




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

failure of the opposing party to fila memorandum of points and authoritieg i

opposition to any motion shall cdiiate consent to the granting of the motion”). C
Local Rule 7.1 provides: “If an opposing pafails to file the papers in the mann
required by Civil Local Rule 7.1.e.2, thidilure may constitutea consent to th

granting of a motion or other request fdimg by the court.” S.D. Cal. Civ. Local Rule

7.1(f)(3)(c). “Although thereis ... a [plid] policy favoring disposition on the merit
it is the responsibility of the moving party to move towards that disposition
reasonable pace, and to refrain frdiatory and evasive tacticslhre Eisen, 31 F.3d
1447, 1454 (9th Cir. 1994) (quotimdorrisv. Morgan Sanley & Co., 942 F.2d 648
652 (9th Cir. 1991)) (affirming dismissal for failure to prosecute).

The docket reflects that Plaintiff hasléa to file an opposition as required

Civil Local Rule 7.1.e.2Defendant Thomas obtainedhi@aring date of May 23, 201

for the pending Motion to DismissSee ECF No. 6. Pursuant to the local rul

Plaintiff was to file any response to thtion to Dismiss no later than May 9, 201

fourteen days prior to the hearing datéde docket reflects th&tlaintiff has failed tq
file a response to the Motion to Dismis$he Court construes Plaintiff's failure

oppose the Motion to Dismiss as “a conserhtogranting of” the motion to dismiss.

S.D. Cal. Civ. Local Rule 7.1(f)(3)(c). Th&ourt further concludethat “the public’s

interest in expeditious resaion of litigation,” “the court'sneed to manage its docke
and “the risk of prejudice to the defendgintreigh in favor of granting the motion
dismiss for failure to file an oppositiortGhazali, 46 F.3d at 53Defendant’s motior
to dismiss is granted. Plaintiff's statevlalaim for malicious prosecution is dismisg
with prejudice. Plaintiff's Fourth Amendment claim remains pending.
I
I
I
I

I
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V. Conclusion

IT IS HEREBY ORDERED that the motion to dismiss (ECF No. 6) fileg
Defendant Thomas is granted. Plaintitate-law claim for malicious prosecution i

dismissed with prejudice.
DATED: August 2, 2016

G it 2. A
WILLIAM Q. HAY
United States District Judge

15cv2048-WQH-JMA




