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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

RAUL ARELLANO, Case No0.:15-cv-02059-AJB-BGS
CDCR #G-55782,
Plaintiff, REPORT AND

RECOMMENDATION:
V.

F. SEDIGHI. et al (1) DENYING IN PART AND

GRANTING IN PART
Defendants DEFENDANTS’ MOTION TO
DISMISS

AND
(2) DENYING PLAINTIFF’S

MOTION TO DISCLOSE NAME OF
DOE #1

[ECF Nos. 20, 36]

l. INTRODUCTION

Plaintiff Raul Arellano (“Plaintiff”), a state prisoner proceeding pro se and inform
pauperis, filed a Second Amended CompaléiSAC”) nunc pro tunc to October 19, 201
alleging civil rights violations pursuant to 42 U.S.C. 83@gainst defendants Dr. Sedig
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Chief Physician and Surgeon R. Walker, Chief Medical Executive S. Robepgaf\l
Director of Policy and Risk Management J. Lewis, Chief Executive @ffic&lynn, and
Nurse Busalacch(“Defendants”). (ECF No. 10.) Presently before the Coare
Defendants’ motion to dismiss Plaintiff’s SAC (ECF No. 20) and Plaintiff’s motion to
disclose the name of Doe #1 (ECF No. 36). The Court submitsRimort and
Recommendation to United States District Judge Anthony J. Batgagrsuant to 2§
U.S.C. § 636(b)(1) and Local Civil Rule 72.1(d) of the UnitedeStatistrict Court for thg
Southern District of California.

After a thorough review of Plaintiff’s SAC, the parties’ motion papers, and all
supporting documents, and for the reasons discussed kb ®purtRECOMMENDS
that the motion to dismiss (ECF No. 20) beGRANTED IN PART AND DENIED IN
PART as to defendant Dr. Sedigliz) GRANTED as to defendants Walker, Robe
Lewis, Glynn; and (3)DENIED as to defendant Busalacchi. Further, the G
RECOMMENDS that the motion to disclose the name of Doe #1 (ECF No. 3
DENIED.

II.  PLAINTIFF’S ALLEGATIONS!

Plaintiff isa state prisoner currently incarcerated at Richard J. DonovarcGamed
Facility (“RJD”) in San Diego. (ECF No. 10 at 2.)?

A. Plaintiff’s Medical History

Plaintiff suffers from seizures as well as nerve damage stemming from head
in 2010. (Id. at 7.) While housed at Calipatria State Prison from August 2011
November 2011, he was prescribed Gabapgfdirhis symptoms. Id.)

! The Court accepts Plaintiff’s factual allegations as true only for the purposes of assessing Defendants’
motion to dismiss.

2 All page number citations refer to the page numbers generated by the CM/ECF system.

3 Although not material to the Court’s determination, the Court interprets Plaintiff’s reference to
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“neurotens” to be a reference to Neurontin. Neurontin is the brand name for the generic drug gabapentin.

See Neurotonin, BLIST, https://www.rxlist.com/neurontin-drug.htm (last visited February 26, 2(
Plaintiff refers to both interchangeably throughout the SAC.
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On Novemberl5, 2011, Plaintiff was transferred to RJDd.§ In February 2012
Plaintiff was taken off Gabapentin dplaced on a new medication. This switch leq
“more severe pain,” and more frequent and aggressive seizures. (Id.) He fell from his tof
bunk in March 2012 which led to a new lower back injury anmdgms of neuropathy
(1d.)

From 2012 to March 2015, Plaintiff attempted unsuccessfully dags his cours
of treatment. (Id. at 8.) He filed grievances requesting to chasgeizure medicatio
back to Gabapentin because the medication he was placedwis (iheffective to [his
symptoms” and (2) gave him “severe side effects such as suicidal thoughts, vomiting” and
“deprive[d him] of life necessities; eating, sleeping exercise.” (I1d.)

On March 1, 2015, Plaintiff was in the suicide infirmary. A pssfist took him
off of Elavil (pain medicabn) and Keppra (seizure medication) “due to all bad side effects
described and because part of those side effects is suicidal thoughts.” (1d.) On or aroung
March 11, 2015, Plaintiff was taken off of a seizure medication called Hiflejote to ar
allergic reaction and placed on no other medication. He wabytdWiss Barros, the hee
of mental health, that a doctor (“Doe #1”°) had permanently taken him off of all seizure and
pain medication until further noticeld( at 8, 10.)

Plaintiff once again was in the suicide infirmary on March 1952@Id. at 8.) Fron
March 19, 2015 to March 27, 2015 while Plaintiff was isolatatiensuicide infirmaryhe
was attended to by Dr. Sedighld.(at 910.) He told Dr. Sedighi about his medical nesq
including that he had been taken off all medication for seizum@épain. (Id. at9, 11.) H
also informed him that “without any pills [his] seizures become very aggressive and
severe.” (ld.) HeinformedDr. Sedighi that “without any pills my seizures become very
aggressive and severe to points where my tongue rolls back and I can’t breathe.” (Id. at

11.) Plaintiff told Dr. Sedighi he “needed to be put on Gabapentin or something similar.”

4 Plaintiff referenesTrileptal as “Triliptol” in the SAC.
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(Id.) He saw Dr. Sedighi holding a chart with his medicaloinysthat stated he used
take Gabapentin. (IdPlaintiff alleges that Dr. Sedighi reviewed Plaintiff’s medical chart
and saw he was prescribed Gabapentin before, which reduced rasgaiid not give hin
side effects like the other medications. (Id. at 9.) Dr. Sedighhaligjive Plaintiff any
medication. (Idat 11.) He allegedly said that “he didn’t care he was putting [Plaintiff’s]
life at risk or harm, neither what [Plaintiff] was suffering. He was not going to pu
[Plaintiff] on anythhg.” (1d.)

Five days after seeing Dr. Sedighi, Plaintiff had a seizure durmghvhe injured
his neck on his metal bed. (Id. at 9, 11.) A hospital dooformed Plaintiff he had n
broken bones but that he would suffer from pain in the futuce) @At the time of filing
the SAC, Plaintiff was in pain and could not sleep. (Id.)

In December 2015, Plaintiff was prescribed Neurontin by anotherrddédoat 19.)

B. Plaintiff’s Administrative Grievances

1. Administrative Review

Defendants Walker, Rerts, Lewis, and Glynn are “in charge [of] review[ing]
grievance$. (ECF No. 10 at 22.) From May to August 2015, Plaintiff “through
grievances . . informed all defendants about [his] emerging serious medical needs” and
“they didn’t do anything to help.” (Id. at 9.) He further contends that “all defendants knew
through my grievances that | was receiving inadequate and inefectirse of treatme
as to serious medical needs.” (ld. at 22.) Plaintiff alleges again, in his oppositior
Defendants’ motion to dismisg“Opposition”) that Defendants Walker, Roberts, Lew
and Glynn were “aware [ was suffering, and didn’t do nothing.” (ECF 31 at 8.) Plaintiff’s

grievance and Defendants’ responses were not provided with the SAC.>

® Plaintiff’s grievance and Defendants’ responses were included as exhibits with the initial Compla
(ECF No. 1-1 at 1-10 [Grievance dated March 29, 2015].) HoweRlemtiff’s grievances and
Defendant’s responses were not included with the SAC. (See ECF No. 1Qejither Plaintiff nor|
Defendants referenced these documents in their pleadings and motion papers. As Civil Local R
requires that an amended compl&ine complete in itself without referencetbe superseded pleading,”

4
15cv-02059AJB-BGS

—

to

i

S,

nt

Rule 1




O© 00 N oo 0o b W N B

N NN NN NNDNNDNDNRRRR R R R B R
oo ~NI O 00 DN DO N =R O O 00 N O 10N 0O NEe O

2. Nurse Busalacchi Interview

Between April and July 2015, while Plaintiff was in solitary foo@ment, defendar
Nurse Busalacchi heard Plaintiff’s claim. (ECF No. 10 at 13.) During his interview w

Nurse Busalacchi, Plaintiff recounted his history of seizures and corgdsgdreatment,

(Id. at 15-16.) He told her the following:

Initially he was given Neurontin, Keppra, and Dilaftio try and control hi
seizures. By August 9, 2011, he no longer was taking DilantdnKappra due to sid
effects that put his “health and life at risk.” (Id. at 15.) He informed her that on or ab
January to March 2012, doctors at RJD switched his presarifitton Neurontin tg
Keppra. (Id.) During the beginning of March 2015, his useeggdfa was discontinug
due to its many side effects, including suicidal thoughts. (Id.) During April, 2@ %as
prescribed Dilantin for his seizures. Since he had resumeud) tBantin, the following
severe side effects were back:

(1) It makes me dizzy which has cause me to fall; (2) dizziaedsnausea,

doesn’t allow food to stay [i]n stomach because I vomit; (3) it doesn’t allow] ]

me to be aware of my surrounding which is why | fall; (4) deprimesof

sleep because it keeps waking me up due to a feeling of fglihdoesn’t

allow[ ] me to exercise, or stand without feeling or falling and nausea.

(Id. at 15.) Further, Plaintiff told defendant Nurse Busalachbht the only
medication that works for him is Neurontin, a “known effective medication prescribed by
a specialist.” (Id. at 15-16.) He was “open for anything as long as [Dilantin] was taken
off.” (Id. at 18.)

After receiving the above information from Plaintiff, defendant Nurssaicchi
denied Plaintiff’s grievance because allegedly (1) she did ri¢el like changing [the]

prescription because although [Plaintiff has] falllen] duede sffects, [he is] still aliv

the Court did not consider the documents themselves in addition to the factual allegations I
Plaintiff’s SAC.
® Dilantin is referred tas some form of “Delantin” throughout Plaintiff’s SAC.
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without broken bones or in a coma”; (2) “all inmats lie,” and (3) she had too much wor

and did not have th&trength and time to do paperwork.” (Id. at 16.)
Additionally, Plaintiff informed defendant Nurse Busalacchi thhe tpain

medication Elavil he was prescribed at RJD was not effective ass teymptoms o

neuropathy, head nerve damages, and back and neck nerve damagé.1918d0.) He

alleges that he told her it was resulting in the following severe side effects: “(1) nausea;

(2) deprivation of sleep; (3) deprivation of walking; (4) degtion of able to eat an
sustain food on my stomach; (5) falling and hurting myda# to dizziness of the sig
effect; (6)interfere with breathing, severe pain.” (Id.) He also alleges she knew that
had been taken off of Elavil in March 20&Sit was “part of why [he] tried to commit
suicide.” (ld. at 20.) He requested Neurontin or something else other than Elauvil.

However,Nurse Busalacchi raised Plaintiff’s dosage of Elavil “not caring it was
putting [his] life at risk, and medication was ineffective for [his] nerve pain.” (ld.) She
did not make any other changes to his medications for the sdleged reasons
discussed above. (Id.)

[1l. PROCEDURAL HISTORY

Plaintiff initiated this action by filing a complaint on Septber 15, 2015. (EC

No. 1.) Plaintiff’s initial complaint was dismissed during initial screening on Februaf

2016. (ECF No. 3.) His first amended complaint, filed April 6.&0vas dismissed q
August 22, 2016 as frivolous and for failing to state a cla(lEBCF Nos. 7-8.) Plaintif
filed the operative SAC nunc pro tunc to October 19, 2016, iohate alleges civil riglst

violations pursuant to Defendants: (1) Dr. Sedighi; (2) Walk® Roberts; (4) Lewis;

(5) Glynn; and (6) Nurse Busalacchi. (ECF No. 10.) Plaintiéfyas that all Defendan
violated his Eight Amendment right to freedom for cruel andsuaupunishment. (Id
He also alleges that Dr. Sedighi violated his procedural ptaeess rights under tf
Fourteenth Amendment and his rights under the Americans witdbibies Act. (ld. af
12.) Defendants filed a motion to dismiss the claims assgrtelantiff’s SAC which is
presently before the Court. (ECF No. 20.) Plaintiff filed his Ogj@osnunc pro tund¢o
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June 1, 2017. (ECF No. 31.) Defendants filed a Reply on Jyr913. (ECF No. 32
Plaintiff also filed a Sur-Reply(ECF No. 34) and Motion to Disclose the Name of Dot
(ECF No. 36) nunc pro tunc to June 22, 2017.

V. DISCUSSION

A. Legal Standards

1. Motion to Dismiss for Failure to State a Claim

A defendant may move to dismiss a complaint for “failure to state a claim upon
which relief can be grantéd.Fed. R. Civ. P. 12(b)(6). A motion to dismiss pursuat
Rule 12(b)(6) tests the legal sufficiency of the claims in tmeptaint. Id. Federal Rul
of Civil Procedure 8(a)(2) requirés short and plain statement of the claim showing that

the pleader is entitled to relieko as to provide a defendant of “fair notice of what

the. . .claim is and the grounds upon which it rest.” Bell Atl. Corp. v. Twombly, 550 U.S.

544, 555 (2007).Although Rule 8 “does not require ‘detailed factual allegations,’ . . . it
demands more than an unadorned, the-defendant-unlawfully-hatmedeusation.”
Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quoting Twiynth60 U.Sat555). “Recitals
of the elements of a cause of action, supported by mere conckisteynents, do n(
suffice.” Id. at 677.

Further, “[t]0 survive a motion to dismiss, a complaint must contaimncserfit factual
matter, accepted as true, to ‘state a claim to relief that is plausible on its face.”” Igbal, 556
U.S. at 678 (quotingwombly, 550 U.S. at 570). The requirement for facial plausibsi
met when the complaint contains “factual content that allows the court to draw the
reasonable inference that the defendant is liable for the misconduct alleged.” Id. In
reviewing a clan’s plausibility, the Court must “draw on its judicial experience and
common sensé Id. at 679 (determining plausibility is “a context-specific task th

requires the reviewing court to draw on its jualiexperience and common sense”). A

” The Court has reviewenhd taken into account the contents of Plaintiff’s Motion for Leave to File Sur
Reply (ECF No. 34); thus the Motion (ECF No. 345RANTED.

7
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“mere possibility of misconduct” falls short of meeting this plausibility standard. Iqgbal,
556 U.S. at 678-79; Moss v. U.S. Secret Serv., 572 F.3d 962986ir. 2009). The
court is “not required to accept legal conclusions cast in the form of factual allegations if
those conclusions cannot reasonably be drawn from the facts alleged.” Clegg v. Cult
Awareness Network, 18 F.3d 752, 758 (9th Cir. 1994).

When ruling on a motion to dismiss pursuant to Ru{@}{8), the court must assur
the truth of the facts presented and construe all inferences frominhi® light most
favorable to the nonmoving party. Erickson v. Pardus, 551 89259394 (2007) (pel
curiam) Johnson v. Riverside Healthcare S¥®, 534 F.3d 1116, 1121-22 (9th Cir. 200
Further, the court may consider allegations contained in the ptgadixhibits attached
the complaint, and documents and matters properly subjgatiimal notice. Outdoo
Media Grp., Inc. v. City of Beaumont, 506 F.3d 895, 899 (9th Cir. 2007).

2. Standards Applicable to Pro Se Litigants

The factual allegations of a pro se inmate must be‘hieltess stringent standar
than formal pleadings drafted by lawyers.” Haines v. Kerner, 404 U.S. 519, 520 (197
Accordingly, in a civil rights case, the Court must construeplieadings of a pro s

plaintiff liberally and afford him the benefit of any doubt.ar@on v. County. foLos

Angeles, 828 F.3d 837, 846 (9th Cir. 2016); Hebbe v. Pliler F62d 338, 342 (9th Cir.

2010). “This rule is particularly important in civil rights cases.” Ferdik v. Bonzelet, 96
F.2d 1258, 1261 (9th Cir. 1992). However, despite the liberal netatpn a court mug
give to pro se pleadings, it cannot provitessential elements of the claim that were
initially pled.” Ivey v. Bd. Of Regents of the Univ. of Alaska, 673 F.2d 288 (9th Cir.
1982). “Vague and conclusory allegations of official participation in civil rights violations
are not sufficient tevithstand a motion to dismiss.” Id. Even a pro se plaintiff must spec
“with at least some degree of particularity overt acts which dafésdngaged in th
support the plaintiff’s claim.” Jones v. Cmty. Redevelopment Agency of City of
Angeles, 733 F.2d 646, 649 (9th Cir. 1984)

15-cv-02059AJB-BGS
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The Court should grant a pro se litigdedve to amend his complaint “unless it
determines that the pleading could not possibly be cured by the allegation of other facts.”
Lopez v. Smith, 203 F.3d 1122, 1127 (9th Cir. 2000) (en bane)rimtquotation omitted
Before dismissing a complaint filed by a pro se plaintiff, a court must give sdme ob
the complaint’s deficiencies. See Cato v. United States, 70 F.3d 1103(9th0Gir. 1995)

(“[a] pro se litigant must be given leave to amend his or hepleom, and some notice ¢

its deficiencies, unless it is absolutely clear that the@eities of the complaint could not

Df

be cured by amendment”). Nevertheless, when amendment of a complaint would be futile,

the Court may dismiss without leave to amenidl. at 110506, 1111 see Chaset.\
Fleer/Skybox Int’l, 300 F.3d 1083, 1088 (9th CR002) (“there is no need to prolong the
litigation by permitting further amendment” if a “basic flaw” in pleading cannot be cured
by amendment).

B. Analysis

1. Cruel and Unusual Punishment

Plaintiff claims that all Defendants acted with deliberatéfeence to his seriou
medical needs in violation of his Eight Amendment rightrreedom from cruel an
unusual punishment. (ECF No. 10.) Defendants argue that Plaintiff’s deliberate
indifference claims should be dismissed as he merely alleges aitenf medicq
opinion as to his appropriate course of treatment, which tamount to deliberat
indifference. (ECF No. 20-1 at 7.) Further, as inmates do not hawasatutionally|
protected right to therfson grievance system, Plaintiff’s claims against the defendants due
to their participation in or oversight of his grievances ateaotionable under section 19§
(Id. at 8; ECF No. 32 at 1-4.)

I. Applicable Law

The Eighth Amendment prohibits the imposition of cruael anusual punishmel

and “embodies broad and idealistic concepts of dignity, civilized standards, and human

decency.” Estelle v. Gamble, 429 U.S. 97, 102 (1976) (citation and iateumotations

15-cv-02059AJB-BGS
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omitted). A violation of the Eighth Amendment occurs whmrson officials are
deliberately indifferent to a prisoner’s serious medical needs. Id. at 104.

To maintain a claim of deliberate indifference based on medical rcgmaeson,a
plaintiff must establish two requirements, one objectiveangdsubjective. See Farmet
Brennan, 511 U.S. 825, 834 (1994). First, a plaintiff mrtasbw a serious medical ne
by demonstrating that flaire to treat a prisoner’s condition could result in furthe
significant injury or the unnecessary and wanton inflicbbpain. Second, the plainti

must show the defendants’ response to the need was deliberately indifferent.” Wilhelm v.

L4

ed

D
=

Rotman, 680 F.3d 1113, 1122 (9th Cir. 2012) (quoting J&¢€rner, 439 F.3d 1091, 1096

(9th Cir. 2006) (internal quotation marks and citation omitted)).

“A medical need is serious if failure to treat it will result in significant injury or th
unnecessary anétanton infliction of pain.” Peralta v. Dillard, 744 F.3d 1076, 1082
(2014) (en banc) (internal quotation marks and citationsted)it Defendants are n
disputing that Plaintiff adequately alleges a serious medicdl imethe SAC. (See EC
No. 20-1 at 7-8; ECF No. 32 at 2-4, 6-7.) Thus, for purpotessessing Defendant

motion, the Court assumes tiPddintiff’s medical needs are serious.

To show deliberate indifference, an inmate must allege suffitaetd to indicate

that the prison official has ‘@ufficiently culpable state of mind. Farmer, 511 U.S. :
834. “Deliberate indifference is a high legal standartioguchi v. Chung, 391 F.3d 105
1060 (9th Cir. 2004):“Under this standard, the prison official must not only ‘be aware of
the facts from which the inference could be drawn that a substasitialf serious harn
exists,” but that person ‘must also draw the inference.”” 1d. at 1057 (quoting Farmer, 5
U.S. at 837). “If a prison official should have been aware of the risk, but was not, then the
official has not violated the Eighth Amendment, no matter lsewere the risk. Id.
(internal quotation marks and citation omitted).

Eighth Amendment doctrine makes clear that “[a] difference of opinion between a
physician and the prisonerr between medical professionalsoncerning what medic;
care is appropriate does not amount to deltbaralifference.” Snow v. McDaniel, 68

10
15-cv-02059AJB-BGS

e

ot

S

At
1,




O© 00 N oo 0o b W N B

N NN NN NNDNNDNDNRRRR R R R B R
oo ~NI O 00 DN DO N =R O O 00 N O 10N 0O NEe O

F.3d 978, 987 (9th Cir.2012), overruled in part on other groopmé&=ralta v. Dillard, 74
F.3d 1076, 1083 (9th Cir. 2014) (en baniguchi 391 F.3d at 1057, 10580 (finding
deceased inmate’s family claim that one medication was superior to another, and

should not have been discontinued, amounted only tdfexrefice of opinion and ng

deliberate indifference). Further, inadvertent failure to provide tmdegmedical carg

gross negligence, medical malpracticea mere delay in medical care are all insuffic
to violate the Eighth Amendment. See Estelle, 429 U.S.%0T0Wilhelm, 680 F.3chat
1122; Toguchi391 F.3d at 1060; ShapleyNev. Bd. of State Prison Comm’rs, 766 F.2d
404, 407 (9th Cir. 198 (per curiam).To plead a claim involving alternative choiceg
medical treatment, a plaintiff must establish thatreatment chosen was both ““medically
unacceptable under the circumstances,” and chosen ‘in conscious disregard of an excessive
risk to [the prisoner’s] health.”” Toguchi, 391 F.3ét 1058 (internal quotation marks a
citation omitted)

A prison official’s alleged improper processing of an inmate’s grievance, without
more, fails to serve as a basis for section 1983 liability. See geniRaattirez v. Galazg
334 F.3d 850, 860 (9th Cir. 2003) (prisoners have no ‘“‘separate constitutional entitlement
to a specific prison grievance procedyre&shallowhorn v. Molina572 Fed. App’x 545,
547 (9th Cir. 2014) (quoting Ramirez, 334 FB®&60) (“because inmates lack a separd
constitutional entitlement to a specific grievance proceduree thefendants cannot
held liable under 8 1983 for denyiptpintiff’s appeal”’). However, “a prison administrato
can be liable for deliberate indiftaice to a prisoner’s medical needs if he knowingly fail[s]
to respond to an inmate’s requests for help.” Peralta, 744 F.3d 1076, 1085 (citation
and internal quotation marks omitted); see Rapalo v. LoyeZ.:11€v-01695-LIJO-BAM
(PC), 2017 WL 931822, at *1¥8 (E.D. Cal. Mar. 9, 2017) (“Generally, liability is not
imposed on a chief medical officer whose sole act was to review medical appeals[,]” but
“a medically-trained individual who is made aware of serious medical needsgihn

reviewing a prisonés appeal may be liable for failure to treat those needs.”).

11
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Further, it does not amount to deliberate indifference whersamdfficial serving
in an administrative role relies on the opinions of quadifmedical staff in responding
prisoner grievances. See Peralta, 744 F.3d at(‘d8aision to sign appeals that he kng

had already been reviewed by at least two qualified dentises) va had no expertise

contribute to that review, isn't a wanton infliction of unneagspair?’); also Doyle v. Cal|

Dep 't of Corr. & Rehab., 2015 WL 5590728, at *9 (N.D. Cal. Sept. 23, 2015) (“It simply
cannot be said that, by signing off on the denials at sheond . . . level] ]
defendants . . . disregarded a subsibnisk of harm to [plaintiff]’s health by failing tc
take reasonable steps to abate it.”).
ii. Defendant Dr. Sedighi

Plaintiff alleges that Dr. Sedighi was deliberately indifferent taskisous medicg
needs when hecfused to prescribe Plaintiff any seizure medication during Plaintiff’s
March 2015 stay in the suicide infirmaty(ECF No. 10 at 8-11.) Defendants asSet
core of Plaintiff’s claim [to be]that Dr. Sedighi declined Plaintiff’s request to prescribe
gabapentin.” (ECF No. 20-1 at 6.) They argue Plaintiff fails to state a claim becaug

alleges nothing more than a difference of medical opinion ansl tiaishow that Dr.

Sedigh’s conduct was “medically unacceptable under the circumstances.” (Id. at 67; ECF
No. 32 at 3-4.) Further, Defendants frame defenDarfedighi’s choice to leave Plainti
un-medicated as “maintain[ing] the status quo established by another doctor between eight

and sixteen days earlier.” (ECF No. 20-1 at 7.)

8 In his Opposition, Plaintiff pleads facts alleging that Dr. Sedighi was also deliberately indifferen
serious medical needs when ignoring his complaints about the ineffective nature of, and seveeets
from, prescribed pain and seizure medication. (ECF No. 35atHe alleges that “Dr. Sedighi insisted
for those 4 years he have me on Elavil, Keppra, even though he knew it violated the Constitution
it was ineffective for my seizures. It gave me severe side effects such as vomitingsdizalls, suicidg
thoughts. And pain didn’t allow me to walk, to go eat, exercise and to do bathroom needs.” (Id. at 4.)

However, Plaintiff does not allege these facts as to Dr. Sedighi in the SAC. See Schneitifar niaCa

Dep’t of Corr., 151 F.3d 1194, 1197 n.1 (9th Cir. 1998) (new allegations contained in an opposi
irrelevant for Rule 12(b)(6) purposesAs the Court’s recommendation is to allow Plaintiff to proceed on
the allegations against Dr. Sedighi as currently pled in the SAC, these additional allegations
addressed.

12
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The Court agrees in part with Defendants’ characterization of the SAC. However,
while Plaintiff does repeatedly allege his disagreement wstiedurse of treatment in t
SAC, he also alleges facts regarding a period of time in March 204% lvéhwas not bein
provided with any medication to treat his seizures or p@CF No. 10 at &1, see alsc
ECF No. 31 at 2-4.) Although he repeatedly claims irStR€ that “Gabapentin work[s]
better than all other epilepsy pills”, he also alleges he informed Dr. Sedighi during that
time that “either one I’ll take right now because something is better than nothing.” (ECF
No. 10 at 10t [“Next I explain to Sedighi that, ‘I needed to be put in[sic] Gabapentin or
something similar . ..”].) Thus, more is at issue here than a mere difference of oy
over the type of medication Plaintiff was prescribed.

Plaintiff alleges facts as to Dr. Sedighi, that if credited, as they must be at thi
of litigation, show he purposefully failed to treat Plaintiff’s serious medical need.
Specifically, Plaintiff alleges that following Doe #1 removimgn from all medications
he informed Dr. Sedighi while in the suicide infirmahat he “needed to be put on
Gabapentin or something,” (Id. at 11) and that his pain becomes “severe whenever [he is]
not taking no medication at all. (Id.) He told Dr. Sedighi tht “without any pills my
seizures become very aggressive and severe to points where my tliggbaak and
can’t breathe.” (Id.) Further Plaintiff asserts that “[Dr. Sedighi] said he didn’t care he was
putting my life at risk of harm, neither what [sic] | wadfering.” (Id.) Plaintiff had g
seizure five days later that required hospitalization. (Id. at 9, 11.)

Thus, Plaintiff’s SAC alleges that (1) he received continuous drug treatment
mid-2011 until March 2015; (2)e informed Dr. Sedighi of the serious medical risks
being left unmediated; (3) he was told by Dr. Sedighi teadid not care he was puttin
my life at risk™; (4) Dr. Sedighi refused to provide him with any form of medbcatand
(5) Plaintiff had a seizure five days later that resulted in a hogisialand ongoing nec
pain. At this procedural posture, Plaintiff’s factual allegations against Dr. Sedighi satisfy
both the objective and subjective prongs of the Court’s Eight Amendment inquiry. Thus,
taking Plaintiff’s allegations as true as they must be at this stage d@itilitig the Cour
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concludes that Plaintiff sufficiently pleads a claim for deliberateffar@ince to seriou
medical needs against Dr. Sedighi. See Erickson, 551 U.S. &tw8én(ruling on a
defendant’s motion to dismiss, a judge must assumeastrue all of the factual allegations

the complaint™).

Therefore, the CouRECOMM ENDS Defendants’ Motion to Dismiss (ECF Na.

20) as tdlaintiff’s Eighth Amendment deliberate indifference claim against defebadant

Sedighi beDENIED.
lii. Defendants Walker, Roberts, Lewis, and Glynn
Plaintiff’s claims against defendants Walker, Roberts, Lewis, and Glynn are s¢
based on their participation in and oversight of the adwnative grievance proceg
Defendant Walker is the Chief Physician and Surgeon at RJD. (ECFLO0Nat 3.)

Defendant Roberts is the Chief Medical Executive at RID. (Id.) Fiadfendant Lewis

Is the Deputy Director of the Policy and Risk Management Servicesed@adant Glynr
is the Chief Executive Officer at RJD. (Id.)
Plaintiff alleges that defendants Walker, Roberts, Lewis, and Glynin charge

to review grievances by inmates” and their responses to his grievance violated his Ei

Amendment right to be free from cruel and unusual punishmemraadnted to deliberat

indifference. (See id. at 21-22.) He alleges thdit Defendants knew through [his]
grievances that [he] was receiving inadequate and ineffective coutssahent as f
serious medical needs.” (Id. at 22.) He claims that despite being aware that his cu
course of treatment was “ineffective to [his] serious medical need” and was “giving severe
side effects that was putting [his] life and health at risk” (id. at 21-22), defendants Walkg
Roberts, Lewis, and Glynfdidn’t do nothing to help.” (ld. at 9.) Defendants argue th
becausé‘there can be no liability under section 1983 from participating in an inmate
grievance system”, Plaintiff has failed to state a claim as to these defendants. NBC
20-1 at 8.)

There is no vicarious liability for civil rights violationggbal, 556 U.S. at 6787;
Jones v. Williams, 297 F.3d 930, 934 (9th Cir. 2002); Per@dd F.3dat 108586.
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Defendants are correct that a prison official’s alleged improper processing of an inmate’s
grievance, without more, fails to serve as a basis for sectidghlie@flity. See generally
Ramirez, 334 F.3d at 860 (prisoners have“sgparate constitutional entitlement to a
specific prison gevance procedure”); see Shallowhorn, 572 Fedpp’x at 547 (citing
Ramirez, 334 F.3d at 860) (finding district court propeirgndssed section 1983 clain
against defendants who “were only involved in the appeals process”); Cummer v. Tilton
465 Fed. Apfx 598, 599 (9th Cir. 201dsame) Dragasits v. Yu, No. 16&V-1998 BEN
(JLB), 2017 WL 3141802, at *14 (S.D. Cal. July 24, 2017) (colectases relying o
Ramirez v. Galaza, 334 F.3d 850 (9th Cir. 2003) to adda “prison official’s mere
administrative review of a prisoner’s health care appeal cannot serve as the basis g
official’s liability under § 1983”), adopted sub nom. Dragasits v. Jin Yu, 2017 WL 4044
(S.D. Cal. Sept. 13, 2017Bell v. California Dep 't of Corr. & Rehab., No. 1&V-1397-
BEN-PCL, 2016 WL 8736865, at *7 (S.D. Cal. Mar. 29, 2016) (findirag tiecausy
plaintiff’s complaint only involved defendants’ roles in administrative review of his inmate

appeals, their actions did “not create liability under § 1983”), adopted 2016 WL 873757

(S.D. Cal. Apr. 29, 20164ff°d sub nom. Bell v. Glynn, 696 Fed App’x 249 (9th Cir. 2017).

Plaintiff’s allegations stem only from defendants Walker, Roberts, Lewis, and Glynn’s
administrative oversight of the grievance process; without nsueh) claims are ng
cognizable under section 1983.

Plaintiff has not pled that the defendants Walker, Roberts, Lewid, Glynn

provided direct medical care to him or saw him for treatment. Plaintiff suilynasserts

that “all Defendants knew through my grievances that I was receiving inadequate and

ineffective course of treatment.” (ECF No. 10 at 22.)Such a “vague and conclusory”
allegation is insufficient to survive a motion to dismiss. Seg &3 F.2d at 268; Jone
733 F.2dat 649 (even a pro seplaintiff must specify “with at least some degree
particularity overt acts which defendants engaged itstipgort the plaintiff’s claim”).
He has not alleged that these defendants were personally involaeg decisions

about the appropriate course of Plaintiff’s treatment. He has not pled facts, such
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reviewing of Plaintiff’s medical records or interviewing Plaintiff, indicating that thg
defendants were aware of the existence of an excessive risk to Plaintiff’s health. Further,

he has not pled that these defendants Walker, Roberts, Lewi§l\andhad any sort @
medical expertise to assess Plaintiff’s medical needs.® Thus, Plaintiff has failed t
demonstrate, how defendants Walker, Roberts, Lewis, and Glynn dctip, knew of
or reasonably should have known of any constitutionatynjibee Farmer, 511 U.S.
837 (to be liable for a claim of deliberate indifference, “the official must both be aware of
facts from which the inference could be drawn that a substaskaifrserious harm exist
and he must also draw the inferefcé&ibson v. Cnty. of Washoe, 290 F.3d 1175, 1
(9th Cir.2002) (even if a prison official should have been aware of the risk, if he “was not,

then [he] has not violated the Eighth Amendment, no matter how severe the risk”),

overruled on other grounds by Castro v. Cty. of Losefes), 833 F.3d 1060 (9th Cir. 201
Additionally, to the extent Plaintiff is contending defendaMalker, Roberts, Lewis, ar
Glynn should have ordered different medical treatment, prison affigervingin

administrative roles are not deliberately indifferent when they @al the opinions o
qualified medical staff in responding to a plaintiff’s medical grievance. See Peralta, 74
F.3d at 1087Doyle, 2015 WL 5590728, at *9.

Thus, Plaintiff has failed to plead facts supporting a phdeisilaim of deliberat
indifference against defendants Walker, Roberts, Lewis, and Glyhis is Plaintiff’s
third attempt to state a claim against these defendants. Halikeua do so and leave
amend would be futile. See Griggs v. Pace Am. Grp., In@.,F13d 877, 879 (9th Ci

=

eSe

—n

0o

d

4

(D

e

% Although Plaintiff did not allege any medical expertise as to this group of defendants, based omtdefend

Walker’s title as the Chief Physician and Surgeon at RJD, he appears to be a retiamed
professional. However, as with the other defendants Roberts, Lewis, and Glynn, Plaintiff has
allege that defendant Walker treated or examined Plaintiff or was otherwise actually aware of the

failed
> alleg

constitutional violation.Further, defendant Walker was justified in relying on the opinions of qualified

medical staff in responding tddtiff’s medical grievance. See Peralta, 744 F.3d at X@68ding no
Eighth Amendment deliberate indifferendaim arising from a physician’s response to a grievance wh
they relied on the medical opinions of st&ffo investigated the plaintiff’s “complaints and already signe(
off on the treatment plan.”); Doyle, 2015 WL 5590728, at *9.
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1999) (district court’s discretion to refuse leave to amend “particularly broad” when court

has previously granted leave to amend).

Therefore, the CouRECOMM ENDS Defendants’ Motion to Dismiss (ECF Na.

dant:

20) as toPlaintiff’s Eighth Amendment deliberate indifference claim against defen
Walker, Roberts, Lewis, and Glynn BRANTED without leave to amend.
Iv. Defendant Nurse Busalacchi

Plaintiff claims that defendant Nurse Busalacchi was deliberatgifferent to his
medical needs stemming from hearing his grievance between Apuiyt@015. (ECF N
10 at 13-20) During June 2015, Nurse Busalacchi interviewedtiFfladuring his
grievance process. (Id. at 19.) As with defendants Walker, Rphekigs, and Glynn
Defendants maintain thaecause Plaintiff’s claim against Nurse Busalacchi only aris
from her participation in the inmate grievance process, there can habiibylunder
section 1983. (ECF Na@20-1 at 8; ECF No. 32 at 6.) However, unliR&intiff’s
allegations as to defendants Walker, Roberts, Lewis, and Glignal|dgations as to Nurs
Busalacchi demonstrate that she is a medically-trained individho was personal
involved with decision-making regargjPlaintiff’s appropriate course of treatment. (See
ECF No. 31 at 6 [“Busalacchi is a registered nurse who has the power to stop medication
and give me new medication . . . ].)

As discussed above, liability is not imposed on a méditiaer whose sole act we
to review medical appeals. Seqy., Peralta, 744 F.3d at 10&apalo, 2017 WL 931821
at *17. However, a medically trained individual who is made awAeemous medica
needs through reviewing a prisoner’s appeal may be liable for a failure to treat those neec
See, e.g.Rapalo, 2017 WL 931822, at *118; Pogue v. Ighinosa, No. 1:07CV-0157
GMS, 2012 WL 603230, at *9 (E.D. Cal. Feb. 23, 20{2)he emerging consenst
therefore, is that a medically-trained official who reviews andedean appeal is liab
under the Eighth Amendment when a plaintiff can showttiebfficial knew, at least i
part, from reading the appeal that the plaintiff had a seriouscalessue and neverthets
chose not to offer treatment.”); Nicholson v. Finander, No. CV 19993-FMO (JEM),
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2014 WL 1407828, at *7 (C.D. Cal. Apr. 11, 2014) (“a supervisor who learns about an

unconstitutional denial of adeguanedical care from a prisoner’s grievance and fails 1

intervene may be found to have personally participated inEighth Amendment

violation”); Coleman v. Adams, 2010 WL 2572534, at *7 (E.D. Cal. June 2P0))3
(allowing actions within an administrative interview to\ue a motion to dismiss becau
“Plaintiff’s claim is premised on the fact that Defendants were aware of ansiathsisk
to his safety and ignored it”); Arreola v. Pomazal, No. 215CV1179JAMDBP, 2017 \
3149581, at *11 (E.D. Cal. July 25, 2017) (because defendatdrdeho interviewed
plaintiff in context of a medical appeal was medically traineesl;"had the ability tc

determine whether plaintiff was receiving appropriate medical caredaindss plaintiff's

complaint that he was receiving inadequate pain medic¢atiomherefore, the Cour

considers whether Nurse Busalacchi knew from Rffiatappeal that he had a seric

medical issue and chose not to offer treatment in violation of the Eghédmdment.

Plaintiff alleges that he recounted his detailed treatmenborizisegarding his

seizures and pain to Nurse Busalacchi during her June 2015 emterwth him. He

informed her that since he had been placed back on Dilanseitarres in April 2015, the

following severe side effects were back:

(1) It makes me dizzy which has cause me to fall; (2) dizzeedsausea,

doesn’t allow food to stay [ijn stomach because | vomit;i3loesn’t allow] ]

me to be aware of my surrounding which is why | fall; (4) deprimesof

sleep because it keeps waking me up due to a feeling of fglindoesn’t

allow[ ] me to exercise, or stand without feeling or falling and nausea.
(ECF No. 10 at 15.) Further, he allegedly told Nurse Busalacchi dinenigterview tha
pain medication Elavil caused him to have the followiaegese side effectsi(1) nauseg
(2) deprivation of sleep; (3) deprivation of walking; (4) degtion of able to eat an
sustain food on my stomaclhg)(falling and hurting myself due to dizziness of the ¢
effect; (6) interferewvith breathing, severe pain.” (Id. at 19-20.) He also alleged she kn
that he had been takefff of Elavil in March 2015 because it was “part of why [he] tried

to commit sutide.” (Id. at 20.)

18
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Despite this information, he alleges that Nurse Busalawiked his dosage
Elavil, a medication she knew had caused his suicidal ttisug the past, and made

other requested modifications to his prescribed medicatoause: (1) she did ntkel

like changing [the] prescription because although [Plaintiff tadifen] due to side effects

[he is] still alive without broken bones or in a céin@) “all inmats lie,” and (3) she hag
too much work and did not have tfwrength and time to do paperwork.” (Id. at 16, 20
He claims that he had “many seizures” and pain from the date he met with Nurse Busalacch
until December 2015 when he was prescribed Neurontin by another dddtat 19.)
Thus, Plaintiff alleges that Nurse Busalacchi purposefgiigied his complaints ¢
significant side effects, including suicidal thoughts, fromsn miedication and severe p4

for the reasons stated above. Further, he alleges that Nurséadghs knowingly

increased his dosage for a medication which was ineffective ahdhade him suicidal.

He had “many seizures” and pain until he was prescribed a different medication in
December 2015 by another doctor. Accordinglythis procedural posture, Plaintiff’s
allegations as to Nurse Busalacchi satisfy both the sulgeatitt objective prongs of tl
Court’s Eighth Amendment inquiry and Plaintiff sufficiently pleads a plausible claim for
deliberate indifference to serious medical needs as to Nurse Busal8eehie.g.Ahdom
v. Lopez, No. 109CV01874AWIBAMPC, 2015 WL 5922020, at *5 (E.D. Oat. 9, 2015)

no

f

=.

n

(denying motion to dismiss where plaintiff claimed “his complaints of severe pain and

attempts to relay possible causes, as well as problems wigheffects from his

medicatons, were ignored and untreated”).

Therefore, the CouRECOM M ENDS Defendants’ Motion to Dismiss (ECF Na.

20) as toPlaintiff’s Eighth Amendment deliberate indifference claim against defe
Nurse Busalacchi beENIED.
2. Additional Claims Against Dr. Sedighi

I. Fourteenth Amendment Due Process

Defendants seek dismissal of Plaintiff’s Fourteenth Amendment due process claim.

(ECF No. 20-1 at 9; ECF No. 32 at 4-5.) Plaintiff asserts that Dr. Sedighi has viola
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Fourteenth Amendment rights per Sandin v. Conner, 515 U.S. 8421495). He allegs
that because Dr. Sedighi did not prescribe him anti-seizuraiormpedication, he wa
restrained from his “freedom in a manner not expected from sentence” as his seizures made

him feel not “confident in walking or standing”, and “severe pain cause[d him] not be able

S

1S

to walk, sleep, exercise.(ECF No. 10 at 12.) Plaintiff acknowledges in his Opposition

that he failed to identify a regulation that Dr. Sedighi atietl. (ECF No. 31 at 8-9
However, he claims he can cure this deficiency by amending the SAC to state that “the
regulations [Dr.] Sedighi broke were those on Title 15 C.C.R. §(@330(Id. at 9.)
California Code of Regulations, title 15, section 3350(a) requires that

The department shall only provide medical services for inmateshvene
based on medical necessity and supported by outcome data as effectiv

medical care. In the absence of available outcome data for a specific case
treatment will be based on the judgment of the physician that the treatment i$

considered effective for the purpose intended and is supporigiddryostic

information and consultations with appropriate specialisteeatinents for

conditions which might otherwise be excluded may be aliopugrsuant to

section 3350.1(d).

Cal. Code Regs. tit. 15, § 3350(a). In his Opposition, Plaedserts that the requis
outcome data at issue is th@he] once was in this medication [gabapentin] and it w
effective. . . . Data also supported that ever since 2011 | wdotriElavil, Keppra, and
was just not effective.” (ECF No. 31 at9.)

The Fourteenth Amendment provides that “[n]o state shall . . . deprive any person
life, liberty, or poperty, without the due process of a law.” U.S. Const. amend. X1V, §
To state a cause of action for deprivation of procedural due pra@cpkEntiff must first
establish the existence of a liberty interest for which tb&eption is sought. Wilkinson
Austin, 545 U.S. 209, 221 (2006We need reach the question of what process is dug
if the inmates establish a constitutionally protected liberty int&yest

A state may create a liberty interest through statutes, prigafatns, and policie
sufficient to invoke due process protectidbhappell v. Mandeville, 706 F.3d 1052, 1(
(9th Cir. 2013) (citing Wilkinson v. Austin, 545 U.S. 20222 (2005)) Meachum v. Fang
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427 U.S. 564, 569 (1972). But a state-created liberty intpresécted by statute ¢
regulation is generally limited to freedom from restraint that “imposes atypical and
significant hardship on the inmate in relation to the ordinary incidents of prison life.”
Sandin, 515 U.S. at 484. Thus, per Sandin state law creabestg interest warrantin
protection under the Fourteenth Amendment Due Process Clause when the idepra
question (1yestrains the inmate’s freedom in a manner not expected from his sentence and
(2) “imposes atypical and significant hardship on the inmate in relation to the ordina
incidents of prison life.” Sandin, 515 U.S. at 483-84; see Myron v. Terhune, 476 F@&3c

718 (9th Cir. 2007). Existence of a liberty interest created bysammegulation is$

determined by focusing on the “nature of the deprivation.” Sandin, 515 U.S. at 481-84.

The Ninth Circuit has held that prisoners have a state-created litergst infew
circumstances. See, e.g., Neal v. Shimoda, 131 F.3d 818, 82€i(91997) (holding
labeling a prisoner a sex offender and mandating treatment gave adierty interes
warranting Fourteenth Amendment protectid@grrano v. Francis, 345 F.3d 1071, 10
79 (9th Cir. 2003) (holding a disabled prisoner has a protditiedy interest in being fre
from confinement in a non-handicapped accessible housing Migion, 476 F.3d at 71
(holding California regulation governing prison publicatidigsnot create a liberty intere
in publishing and distributing inmate publications);nieez, 334 F.3dat 860 (holding

prisoners have no “separate constitutional entitlement to a specific prison grievance

procedurg).

Here, Plaintiff appears to allege that California Code of Reguiatiitie 15, sectiol
3350(a), which states that inmates shall only receive medical sebhased on medic
necessity and supported by outcome data as effective medical caeerigevto a libert)
interest warranting protection pursuant to the Fourteenth Amemiddue Process Claus
(ECF No. 31 at 9.) However, he offers no authority supportirgga$sertion, and th
regulation does not appear to give rise to such a libegyesit See Sandin, 515 U.S

48384 (protected liberty interest created under state law is genearaltgd to freedon]
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from a restraint which “imposes atypical and significant hardship on the inmate in relation
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to the ordinary incidents of prison life This regulation does not involve a procedyt
requirement for imposing discipk as is normally at issue in typical Sandin claims.

e.g, Sandin, 515 U.S. at 484 (noting that liberty interests are genenailgdi to freedon
from restraint) Myron, 476 F.3dat 718 (holding state regulations governing secy

classification of prisoners and prison placement did not gse to protected libert

interestunder Sandin); Richardson v. Runnels, 594 F.3d 666,731®th Cir. 2010) (15¢

day stay in administrative segregation during gang inyasbin did not constitute atypic
and significant hardship under Sandith)Although Plaintiff attempts to characterihis
claim against Dr. Sedighi as a due process deprivatiminstead properly cognizable
identified above. Plaintiff therefore fails to state a claimeuriide Fourteenth Amendme
for any due process violation.

Accordingly, as Plaintiff has failed to describe a protected libetéyest that he he

been denied, he has failed to state a Fourteenth Amendment Resdckaim against Dr.
Sedighi.Further, it does not appear Plaintiff could amend the SAC to idemtifypplicable

protected liberty interest as required per Sandin. Accordinginendment is ng
warranted. See Chaset, 300 FaBdno need to prolong the litigation by permitting further

amendment” if a “basic flaw” in pleading cannot be cured by amendment).

10 Further, Plaintiff has not even alleged a clear violation of California Code of Regulations, t
section 3350(a). Plaintiff asserts in his Opposition that Dr. Sedighi “broke” section 3350(a) by
disregarding “data” that supported his allegation Gabapentin is the only medication that has been effective

ural

See,
|
rity
y

al

as

nt

S

=

14

8

tle 15

at treating his seizures. Specifically, the Plaintiff claims Dr. Sedighi ignored the requisite odtdame

that “[Plaintiff] once was in this medication and it was effective. . . . Data also supported that evd
2011 I'was tried on Elavil, Keppra, and it was just not effective.” (ECF No. 31 at9.) However, per sectior
3350 outcome data is defined ‘asatistics such as diagnoses, procedures, discharge status, leng
hospital stay, morbidity and mortality of patients that are collected and evaluated using scieng
methodologies and expert clinical judgment for purposes of outcomesstudia. Code Regs. tit. 15,
§ 3350. Thus, the information Plaintiff asserts to be “outcome data” in his Opposition, does not clearly
gualify as“outcome data” per the statutory definition.
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Therefore, the CouRECOMM ENDS Defendants’ Motion to Dismiss (ECF Na.

20) as toPlaintiff’s Fourteenth Amendment procedural due process claim again
Sedighi beGRANTED without leave to amend.
ii. Americans with Disabilities Act

In the SAC, Plaintiff alleges that Dr. Sedighi violated histsginder the Americar
with Disabilities Act (“ADA”). (ECF No. 10 at 12.) Plaintiff concedes in his Oppositic
that the SAC does not state sufficient facts to state a cladar the ADA and requeg
leave to do so (ECF No. 31 at 9-10; ECF No. 32 at 5.) He states that if pernat
amend, he would allege he was discriminated against because [ghiSkdinot provide
him with any medication for his seizew@hen he met with him five days prior to the Ma
25, 2015 incident, when other individuals with historysefzures received medicatid
(ECF No. 31 at 9-10.)

Title IT of the ADA provides that “no qualified individual with a disability shall, by
reason of such disability, be excluded from participation ireatdnied the benefits of tl
services, programs, or activities of a public entity, or be suggdotdiscrimination by an
such entity.” 42 U.S.C. § 12132. State prisons are covered public entities Uirtle Il of
the ADA. Pennsylvania Dept. of Corrections v. ¥aslk24 U.S. 206, 213 (1998).

While the ADA prohibits discrimination based on disabjlit does not mandate th
the government provide treatment or medical care for a disabilitpm@is v. Navajq
Cnty., 609 F.3d 1011, 1022 (9th Cir. 2010)he ADA prohibits discrimination becaus
of disability, not inadequate treatment for disability”); see Bryant v. Madigan, 84 F.3d 24
249 (7th Cir.1996) (“[ T]he Act would not be violated by a prison’s simply failing to atten(

to the medical needs of its disabled prisoners . . . .Th& dd®s not create a remedy {

medical malpractice.”).

Further, a plaintiff is unable to bring a section 1983 action against “a State official
in her individual capacity to vindicate rights created by Title the ADA . . ..” Vinson
v. Thomas, 288 F.3d 1145, 1156 (9th Cir. 2002)
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Here, Plaintiff admits that he has not sufficiently pled a clamter the ADA. (ECFH
No. 31 at 9.) Even if permitted to amend, Plaintiff wouldgdléacts amounting at mg
to a claim that he was denied specific treatment for a disabiidther facts showing th
he was discriminated against due to a disability. (Sest ©10.) Plaintiff would not s¢
forth any facts from which to infer he was excluded from orroiisnated against witl
regard to services, programs, or activities by reason of hisilitiga To the contrary, th
incidents giving rise to this action appear related solelynedical decisions mac
regarding Plaintiff. The Court finds that these allegations are tantamount tarey|#ugat
plaintiff was provided with inadequate medical treatment far dondition, which is
insufficient to state a claim under the ADA. See Simmons,FeB8 at 1022 (rejectin
argument that county discriminated against an inmate onatie bf his depression
violation of the ADA by depriving inmate of “programs or activities to lessen his
depression”); see also Bryant, 84 F.3d at 249.

Thus, the new allegations he provides in his Oppositi@miattempt to state a cla

show that even if he were permitted to amend the SAC, amendmeiot beofutile. Seq

11 For purposes of assessing the sufficieatlaintiff’'s ADA claim, the Court has assumed that
history of seizures would qualify as a disability under the ADA.

12 'While some courts have suggested that a complete deprivation of necessary treatment may be “so
unreasonable as to demonstrate that [the defendants] were discriminating against [plaintiff] becal
disability”, see Anderson v. Cty. of Siskiyou, No. C 10-01428 SBA, 2010 WL 3619821, at *5 (N.[J
Sept. 13, 2010), that is not what Plaintiff is alleging here. Based on Plaintiff’s own allegations in the SAC,
he was not completely denied medical care. When the seizure at issue occurred, Plaintiffersagdide
infirmary being treated for suicidal thoughts he alleges were a result of medications he had bde
on to control his seizures and pain. (ECF No. 10 at 8-9, 20.) Further, Plaintiff has been provig
many types of anti-seizure and pain medications during the years he has been holBedlat & 7-8
15, 27.) These allegations show that Plaintiff was receiving treatment for his condition. See, e.g
v. Arizona, No. CV-09-1195-PHX-NVW, 2010 WL 1728929, at *5 (D. Ariz. Apr. 26, 2Qt0hat the
State initially failed to diagnospplaintiff’s] diabetes amounts to no more than a negligent me
judgment. Furthermore, that [plaintiff] received any glucose tablets, insulin, and food, albeit sporg
indicates that there was no outright and deliberate denial of access’th Bareon v. Cty. of Santa Clar
No. 17CV-008691L.HK, 2018 WL 405010, at *10 (N.D. Cal. Jan. 12, 2018) (that plaintiff “received any
oxygen therapy, medication, and monitoring at all indicates that there was no outright and debbext
of access to carg
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Cato, 70 F.3d at 1105-06 (if it is clear that a complaint canncutexl by amendmel
dismissal without leave to amend is proper); Chaset, 300afE 32B8 (no need to proloj
litigation by allowing further amendment if a pleading’s “basic flaw” cannot be cured by
amendment).

Further, Plaintiff has alleged claims against Dr. Sedighi in higichall capacity
(ECF No. 10 at 3.) He is precluded from holding Dr. Sedighidiailhis individua
capacity for alleged violations of Plaintiff’s rights under the ADA. See Vinson, 288 F.3
at 1156. Accordingly, Plaintiff has failed to plead facts sujopgpa plausibleADA claim
Dr. Sedighi

Therefore, for the reasons stated above, the GREE@OMM ENDS Defendants’
Motion to Dismiss (ECF No. 20) as to Plaffis ADA claim against Dr. Sedighi Kk
GRANTED without leave to amend.

V. MOTION TO DISCLOSE NAME OF DOE #1

Plaintiff has also filed a Motion to Disclose Name of Daar#which he requests
be provided the name of Doe #1, who Plaintiff alleges ihjitil@moved him from al
seizure and pain medication during March 2Q&ksause he is “beginning to think™ that
Dr. Sedighi is Doe #1 (ECF No. 36.) The Court previously dismissed Plaintiff’s First
Amended Complaint (ECF No. 8) and Plaintiff did not include Doagta defendant
the caption of the SAC. (ECF No. 10.) Civil Local Rule 15.1 requivasan amende
complaint“be complete in itself without reference to the superseded pleadifigLR

15.1. This requirement exists because, as a general ralmesmled complaint superse(

the original complaint. See Loux v. Rhay, 375 F.2d 55, 57 (3t. 1967); Lacey V.

Maricopa Cty, 693 F.3d 896, 928 (9th Cir. 2012) (en banc) (“For claims dismissed with
prejudice and without leave to amend, we will not require they the repled in
subsequent amended complaint to preserve them for appeal. But taiams voluntarily
dismissed, we will consider those claims to be waived if not repled.”)

However, while not identified in th€AC’s caption (ECF No. 1@t 1, 3), Plaintiff
notes in an introductory section of tBAC that because “nothing was ever said about
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why . . .Doe #1 didn’t me[e]t the elements required . . . I didn’t fix that much the facts
stated on [that] defendant[ (Id. at 6.) He then goes on to allege claims against Dq
within the body of the SAC. dl at 10.) Thus, Wen giving the SAC ‘the benefit of an)
doubt,” Hebbe, 627 F.3d &42, it seems Plaintiff intended to plead claims against Do
but simply failed to list him as a nathparty on the SAC’s cover page.
NonethelessPlaintiff’s Motion to Disclose Name of Doe #1 (ECF No. 36) is
unnecessary. The identity of Doe #1 can be resolved by rengetie contents ¢
Plaintiff’s medical records. Disclosure of such records is availabpen Plaintiff’s request
via prison procedures as well as is within the scope cbdesy. See Fed. R. Civ.
26(b)(1) (“parties may obtain discovery regarding any non-privilegedemadlat is
relevant to any party’s claim or defense and proportional to the needs of the case ”);.
California Department of Corrections and Rehabilitation Operattarsual 88 54090.1
54090.4.4 available at
https://www.cdcr.ca.gov/Regulations/Adult_Operations/docs/DMWI%202018/2018
%20DOM.pdf (updated Jan. 1, 2018The written request process may be used when the
inmate or parolee seeks a response to an issue related to his or her confinement or parole.”);
Siegrist v. Johnson, No. 110CV01976LJOSABPC, 2016 WL 1586822-3 (E.D. Cal
Apr. 20, 2016) (prison medical records provided to Plaintiffdefense counsel as

courtesy; Fields v. Masiel, No. 1:1GV-01699-AWI, 2014 WL 467024, at *1 (E.D. Cal.

Feb. 5, 2014) ‘under prison policies and procedures . . . Plaintiff is p&thib inspec
and review his mdcal file upon request”); Singleton v. Hedgepath, No. 1:@+-00095-
AWI, 2011 WL 1806515, at *8 (E.D. Cal. May 10, 2011) (“Plaintiff’s medical records ar
non-confidential parts of his central file are available to himnfgpection and copying {
the prison. Plaintiff should make a request pursuant to theeg@uoes in place at th
prison?’).

Thus, upon review of his medical records Plaintiff would be abkstertain the
identity of Doe #1 through the normal course of discovery. #Alingly, the Cour
RECOMMENDS Plaintiff’s Motion to Disclose Name of Doe #1 (ECF No. 36) be
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DENIED.

VI. CONCLUSION

For the reasons discusséd, |S HEREBY RECOMMENDED that the District
Court issue an Order: (1) adopting this Report and Recommemd@)&GRANTING IN
PART AND DENYING IN PART the Motion to Dismiss (ECF No. 20) as to defeng
Dr. Sedighi to the extent that (Blaintiff’s Fourteenth Amendment claim and ADA claim
against defendant Dr. Sedighi are dismissed in their entiéfyput leave to amend, and
(b) Plairtiff’s Eighth Amendment Claim against defendant Dr. Sedighi remains;
(3) GRANTING without leave to amend the Motion to Dismiss (ECF No. 20) as
defendants Walker, Roberts, Lewis, and Gly@); DENYING the Motion to Dismiss
(ECF No. 20) as to defendant Nurse Busalacchi; anDEBY ING Plaintiff’s Motion to
Disclose Name of Doe #1 (ECF No. 36)

IT ISORDERED that no later thaiMarch 13, 2018, any party to this action ma

file written objections with the Court and serve a copy bpaaties. The document shoy

be captioned “Objections to Report and Recommendation.”

IT ISFURTHER ORDERED that any reply to the objections shall be filed W

the Court and served on all parties no later tidanch 20, 2018. The parties are advis

that failure to file objections within the specified timeiwe the right to raise thos

objections on appeal of the Court’s order.

IT 1SSO ORDERED.

Dated: February 27, 2018 ! ; : = 2 ; /
on. Bernard G. Skomal

United States Magistrate Judge
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