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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA
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THERESA JONES, individually and | CASE NO. 15¢v2087-WQH-RBB
as Executrix of the Estate of LANDON
JONES, decease; ANTHONY JONE§S,ORDER
a minor by and throul_?h hlsEparent,
THERESA JONES; HUNTER _
JONES, a minor by and through his
arent, THERESA JONES;
HRISTINA GIBSON; individually
and as Executrix of the Estate of
JONATHAN GIBSON, decease;
MAKAYLIN GIBSON, a minor b
and through her parent, CHRISTINA
GIBSON; ALEXANDER GIBSON, a
minor by and through his parent,
CHRISTINA GIBSON,
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Plaintiff,
Y]

UNITED STATES DEPARTMENT
OF THE NAVY; UNITED STATES
DEPARTMENT OF VETERANS
AFFAIRS; PRUDENTIAL
INSURANCE COMPNAY OF
AMERICA, a New Jersey
Corporation; GIBBS & COX, INC., a
New York Corporation; BATH IRON
WORKS CORPORATION, a Maine
Corporation; HUNTINGTON
INGALLS INDUSTRIES, INC., a
Delaware Corporation; and JANA
VAVASSEUR, an individual,

Defendant.
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26|| HAYES, Judge:
27 The matters before the Court are: (B thotions to dismiss filed by Defendants
28| Prudential Insurance Compaof America (“Prudential”) (ECF No. 17), Huntingtc

'
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Ingalls Inc. (“Huntington”) (ECF No. 18%ibbs & Cox (“Gibbs”) (ECF No. 21), Bat
Iron Works Corporation (“Bath”) (ECF N&@2), the United States (“U.S.”) and t
United States Department thfe Navy (“Navy”) (ECF No27); and (2) Huntington’

Ex Parte Motion for Leave to File Notioé Supplemental Authority in Support of its

Motion to Dismiss (ECF No. 46).
|. Background
On September 18, 2015, Plaintiffs conmoed this action seeking damages

the deaths of Anthony Jones and Jonathdrson. (ECF No. 1). On November 1

2015, Plaintiffs filed a first amended complaint (“FAC”). (ECF No. 9).

On January 12, 2016, motions to disnwgse filed by Pruderal (ECF No. 17),
Huntington (ECF No. 18), Gibbs (ECF Nzi), and Bath (ECF No. 22). On Janu
14, 2016, Bath filed a joinder to Huntingtsmmotion to dismiss(ECF No. 25). Or
January 15, 2016, Gibbs filedjoinder to the motions to dismiss filed by Hunting
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and Bath. (ECF No. 29). On January 2612, the U.S. and the Navy filed a Motipn

to Dismiss. (ECF No. 27).

On February 2, 2016, Plaintiffs filedresponse in opposition to the Motiong
Dismiss filed by the U.S. and the Navy (EQB. 34), Prudential (ECF No. 35), a
Huntington, Gibbs, and Bath (ECF No. 36).

On February 8, 2016, Prudeal filed a reply. (ECF No. 38). On February

2016, the U.S. and the Navy also filed a redlgCF No. 39). On February 9, 201

replies were filed by Bath (ECF No. 4@ibbs (ECF No. 41), and Huntington (E(
No. 42).

On April 7, 2016, Huntington filed an B3arte Motion for Leave to File Notig
of Supplemental Authority in Support of its Motion to Dismiss. (ECF No. 46).
April 7, 2016, Bath filed a Notice of Joinder in Huntington’s Ex Parte Motion. (
No. 47). On April 8, 2016, Gibbs filed a Notice of Joinder imkington’s Ex Parté
Motion. (ECF No. 48). On April 15, 201fJaintiffs filed a response in oppositig
(ECF No. 51).
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On May 25, 2016, the Court heard oral arguments on the motions.
[1. Allegationsin the Complaint
Plaintiffs allege four causes of actiql) negligence as to Defendant the U

(2) strict product liability (design defect) &s Defendants Gibbs and Bath; (3) stfi

product liability (failure to warn) as to Defdant Huntington; (4) violation of 38 U.S.
8 1967et seq, negligent failure to notify as 0efendants the Navy and Prudent
(ECF No. 9).

On September 22, 2013, Lieuten&dmmander Landon Jones (“Jones”) :
Chief Warrant Officer 3 Jonathan Gibson (b&on”) “died and wertorever lost at se
.. . when their MH-60S helicopter, caflsi ‘INDIAN 617, was forced off the side ¢
the [USS William P.] LAWRENCE under ¢hcommand of Vavasseur (‘Vavassel
after being hit by a wave of watduring negligent ship maneuveringld. at 1 22.

Gibbs “designed the original Arleigh Be Class Destroyer” and Bath “was the

lead design agent for the follow-on modifica not the Arleigh Burke Class Destroy
... 1d. at § 23. “Both variations of the digh Burke Class Destroyers suffered fr
a defect known as low-freeboard thateasonably and unnecessarily endang
aircraft and aircrew operaty on its flight decks.”ld. Huntington “manufactured th
LAWRENCE” for the Navy anf{a]s its manufacturer, Huntington knew or reasons
should have known that LAWRENCE habde low-freeboard design defect &

nevertheless did not adequatplpvide warnings of this dangerous defect to usef

the LAWRENCE, including but not limited to Jones and Gibsdd.”

“The freeboard is the distance betwélea waterline and the flightdecklId. at
1 24. “The smaller or lower the freeboarck thoser the flight éck is to the water.
Id. “[Alircrew and flightdeck crews on Vo freeboard ships are more vulnerable
waves washing over the flightdeck and injuring or killing them, or damaging equi
and aircraft.” Id.

On September 22, 2013, the sea dimas experienced by the LAWRENGQG
“were reasonably foreseeable dgrinormal operating conditionsid. On that day
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“the LAWRENCE was conductg operations in the Red Sea and was schedul
recover INDIAN 617 in order to receifk vaccines from another shipld. at 1 25.

“The plan was for INDIAN 617 to make a gluidrop off of the flu vaccines, pick up

three LAWRENCE sailors and some equgnty and then depart, so that
LAWRENCE could quickly rendezvous with USS NIMITZd. “[T]he LAWRENCE
was not ready for flight quarters teceive INDIAN 617 and was falling behindld.

od ta

he

“At 12:25 p.m. local time, INDIAN 617 finally received flight conditions gnd

requested to land, but the LAWRENG#aved INDIAN 617 off when the winds

changed.”ld. at Y 26.

“According to the Naval Air Trainingral Operating Procedures Standardiza
(‘NATOPS’), NAVY’s standard operating proderes for flight operations, the ship

must maneuver itself to ensure that it ishim safe parameters such that the sh
pitch, roll and winds across tdeck allow a helicopter to &y land aboard the ship
Id. at § 27.

“Once the ship is within a safe enopk to recover a helicopter, the commang

officer orders ‘green deck,’ which locks tkleip in the safe course and speed until
helicopter has landed.Id. at § 28. “Once the helicoptkeas landed, flightdeck cre
rushes out to the helicopter and securds the ship with chocks and chainsld.

on

Ip’s

ing
the

W

“Chocks are heavy rubber wedges placed oh tie front and back of the helicopter

wheels.” Id. “Chains are attached from the helicapio the ship’s flight deck.’ld.

“According to Navy procedure, once thdibepter is chocked and chained, the

commanding officer can set ‘red deck,” wihiallows the ship to maneuver freely

SO

long as due caution is takenld. at 1 29. “During ‘red deck,’ the helicopter’s rotors

may still be spinning while the helicopter shuts down and flight deck crew mayy stil

remain on the weatherdeck of the ship (fleatherdeck is the dedn a ship that has

no overhead protection from the weathenyd’
“After INDIAN 617’s first aborted attempt to land, the LAWRENC
commanding officer, Vavasseur, conferred witie] bridge team to maneuver t

-4 - 15cv2087-WQH-RBB

=
he




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

LAWRENCE in order to land INDIAN 617.'1d. at  30. “Vavasseur ordered a sp
of 30 knots in the same direction as #iad which reduced the relative wind felt

the ship.” Id. at § 31. Vavasseur “was in a hurry to meet up with the NIMITZ. | . .

Id.

“The sea conditions consisted of wasgesfeet high with winds gusting from 2
to 30 knots.” Id. at § 32. “[W]itnesses noted thitae wake of the LAWRENCE wa
nearly at the level of thflight deck even withowgxcessive ship motion.ld. “[A]s a

ship moves at higher speed it sinks deepertlme water, further decreasing the height

from the waterline to the flight deck.”ld. “NAVY engineers estimate that t

e

freeboard of the LAWRENCE was only seviset high when the fatal wave struck

INDIAN 617.” Id.

“After INDIAN 617 had landed but beforé could take & again, Vavasseur

ordered maximum speed and turned the shgdoutherly course that put the seas
the ship’s aft port quarter (waves comingnfrthe aft (back) part of the ship and frg
the port (left) side).”ld. at { 33. “This course and high speed combination caust
ship to roll dramatically from side to sidéth the pilots Jones and Gibson still strapj
inside INDIAN 617 waiting to take off.'ld. “The LAWRENCE began to experien
an unstable motion -- a motion where the bow stern of the ship move left and rig
and the ship rides and up and down the wavaad she started to roll heavily in t
swells, eventually experiencing a 12-degree rold! “A 12-degree roll can caus
personnel to lose footing amla danger when the shigafety nets are downld. at
1 34. “The nets are normally up and surrd the flight deck to prevent personnel
deck from falling overboard.1d. “During flight operations, the nets come dowr
allow the helicopter to land on the flight deckld. “NAVY standard operating
procedure is to clear thecks of personnel when the ship is experiencing 12-de
rolls.” Id.

“Vavasseur then ordered the LAWRENG@@Eturn another five degrees to t
right, using two degrees of ruddend. at § 35. “This last command caused the |
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to roll 13 degrees to the port and then 17 degrees to starbolakd.*When the
LAWRENCE began to roll, INDIAN 617’s creshief was helping an airman load ty
250-pound aircraft jacks into the helicoptetd. at { 36. “The crew chief fell to th
flight deck and the jacks lfs on his leg, crushing it.ld. “As the ship dangerous
rolled port and starboard, INDIAN 617 beg@ buckle on the flight deckd. at § 37,
“The chains strained to holtNDIAN 617 to the rolling ship.” Id. “Its main rotor
blades and tail rotor were still spinningld.
“The fatal wave struck INDIAN 617’¢ail rotor assembly, disintegrating

causing the helicopter to tip overld. at § 38. “When INDIAN 617 tipped over, its

main rotor blades struck the LAWRENGEHightdeck causing the helicopter
violently vibrate and tear itself from its chaindd. “Without a tail rotor to stabiliz
the spinning overhead main rotor, thew-unchained helicopt began to spi
chaotically on the flight deck.td. “The ship rolled onenore time and INDIAN 617
with Landon Jones and Jonatl@ibson trapped inside, slid off the side of the ship
the Red Sea . .. Id. at 1 39. The bodies of the pilots were not recoveigdat  40.

“Between 1983 and the LAWRENCE incide at least 13 Hazard Reports
NAVY safety reporting processwvere written about wagedamaging helicopters at
flight deck nets aboard low-frbeard destroyers and frigatedd. at { 41. “[M]any|
Navy personnel reported thatlhog and waves caused damdgehese flight decks.
Id. “[B]etween January 20G#hd March 2013 . . . the NAV@ocumented at least nif
mishaps involving waves washing over destroyer flight declds.”

“[T]he NAVY never published quantified pareeters for reasonable and safe 3
handling to prevent future occurrenadshis well-documented hazardltl. at 1 42,
“The NAVY published no guidance beyond merely using ‘caution’ when maneuv

with a spinning helicopter on deckld. “NAVY Surface Warfare Officer training on
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flight operations is focused solely on dieg a safe flight envelope for launch and

recovery, but had no other restions on what to do afterelrecovery of aircraft.’ld.
at 1 43.
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“Pilots who are strapped into their helicopter while the main rotor blade
spinning are particularly vulnerable on tHeght IIA destroyerswhich have a history
of waves coming over the flight deckltl at § 44.

When Mrs. Jones “sought to collect the $400,000 in life insurance . . .
NAVY told her that hethusband had cancelled” the Servicemembers’ Group
Insurance (“SGLI") coverage “not once but on five different occasiolts.at  46.
“Based on the NAVY’s assertion that Midones was not entitled to life insurar
proceeds, PRUDENTIAL'’s Office of Servicembers Group Life Insurance denied
claim and continues teny it to this day.”ld. “[U]nder the SGLIA, the Secretary
the Navy is required to notify the beneficiary spouse in writing when
servicemember declines &Gcoverage . . . .”Id. at  47. “Officials with both th
NAVY and PRUDENTIAL told Mrs. Jones thdespite the fact that the NAVY faile
to notify her that her husband had deetinife insurance coverage, her husbar
cancellation of the SGLI nevertheless remainezffect and that she would not rece
the $400,000.”ld. at 1 48.

“With respectto PRUDENTIAL, the Veteran’s Administration (‘VA’) contraci
with PRUDENTIAL to serve as the VA’grimary insurer under the SGLIA and
operate under VA supervision for thenefit of servicemembersld. at § 49. “The
SGLIA authorizes the VA tpurchase coverage from onenoore qualified commercie
insurers instead of offerirgpverage by the VA itself.td. “Under the SGLIA, the VA
is the policyholder.” Id. “Defendant NAVY acts on behalf of policyholder VA
maintain appropriate recordslated to SGLI average for each member of the sery
and NAVY is responsible to use its recotdsertify coverage for the servicememl
at the time of death.”ld. “PRUDENTIAL received — iad continues to receive
subsidies from the United States Federal Government to provide SGLI covdrhg
at § 50. “[D]espite receiving large fedesubsidies to insurservicemembers fc
service-related tragedies just like the tmeg befell Landonahes, PRUDENTIAL ha:
refused to provide the $400,000 in life insurance proceeds to his widow
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[11. Discussion
A. Standard of Review

Federal Rule of Civil Procedure 12(b){®rmits dismissal for “failure to state

a claim upon which relief can be granted.” HedCiv. P. 12(b)( Federal Rule of

Civil Procedure 8(a) provides that “[a]galding that states a claim for relief must

contain ... a short and plain statement efc¢taim showing that the pleader is entitled

to relief.” Fed. R. Civ. P8(a)(2). “A district court’s dismissal for failure to stat
claim under Federal Rule of Civil Procedureld)2§) is proper if tere is a ‘lack of 4

197

a

cognizable legal theory or the absencewfficient facts alleged under a cognizable
legal theory.” Conservation Force v. Salaz&46 F.3d 1240, 1242 (9th Cir. 2011)

(quotingBalistreri v. Pacifica Police Dep/t901 F.2d 696, 699 (9th Cir. 1990)).
“[A] plaintiff's obligation to provide tle ‘grounds’ of his ‘entitle[ment] to relief

requires more than labels and conclusiams| a formulaic recitation of the elements

of a cause of action will not doBell Atl. Corp. v. Twomb|\650 U.S. 544, 555 (2007

(quoting Fed. R. Civ. P. 8]). “To survive a motion to dismiss, a complaint must

contain sufficient factual matter, acceptedirag, to ‘state a claim to relief that
plausible on its face.”Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (quotimigrombly

550 U.S. at 570). “A claim has facial p&oility when the plaintiff pleads factual
content that allows the court to draw teasonable inference tlihe defendant is liablg
for the misconduct alleged.ld. (citation omitted). “[T]hetenet that a court musgt
accept as true all of the allegations contdimea complaint is inapplicable to ledal

conclusions. Threadbare recitals of édlements of a cause of action, supported

mere conclusory statements, do not suffickel.” (citation omitted). “When there afe

S

well-pleaded factual allegations, a court should assume their veracity ang the

determine whether they plausibly gitrge to an entitlement to reliefld. at 679. “In
sum, for a complaint to survive a motiordiemiss, the non-conclusory factual conte

and reasonable inferences from that contanist be plausibly suggestive of a cldi

entitling the plaintiff to relief.”Moss v. U.S. Secret Sery72 F.3d 962, 969 (9th Cir.

-8- 15¢v2087-WQH-RBB
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2009) (quotations and citation omitted).

B. Motion to Dismissfiled by Prudential (ECF No. 17)

Prudential moves tdismiss Plaintiff's fourth cause of action for violation
Servicemembers’ Group Life Insumee Act (“SGLIA”), 38 USC 88 1966t seq, with

prejudice for failure to stageclaim up which relief may lranted pursuant to Feder

Rule of Civil Procedure 12(b)(6). (ECF Nbr). Prudential contends that Plaintif

claim must be dismissed because Jomesied life insurance coverage under SG
and Prudential had no obligation to notifydMdones of her hband’s declination of

the coverage.
Plaintiff Theresa Jones contends thatd@ntial “had a duty” to notify her whe
her husband declined life insuai coverage under the SGLI. (ECF No. 35). Plai

n
ntiff

contends that she is entitled to bring thition against Prudential because she had a

right to be notified that her husband h#etlined life insurance and did not rece

notification. Plaintiff contends that demg her the right to be notified would “negat

the statutory requirements of the SGLIAd. at 5-6. Plaintiff requests leave of t

Court to amend her FAC if the Court grants the motion to dismiss.
The SGLIA, 38 USC 88 196&t seq, requires that,

If a member who is married and who is eligible for insurance under this
section makes an election under subeaca)(2)(A) not to be insured
under this subchapter, the Secretagcerned shall notify the member’'s
spouse, in writing, of that election.

38 U.S.C. 1967(f)(1). The Secretary must make a “good faith effort” to notif
spouse of such an election. 38 U.S1867(f)(4). The SGLIA also directs

the “Secretary concerned” to notify tlservicemember’s spouse in the event
servicemember designates a parsther than the spouse oildlas a beneficiary. 3
U.S.C. §1967(f)(3). The SGLIA states thd}d[lure to provide a notification require

under this subsection in a timely manner doasaffect the validity of any election] .

! Plaintiff Theresa Jones is the only plé#i bringing a claim for relief agains
Prudential.
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.. of beneficiary designation.” 38 U.S.C. § 1967(f)(4).

In this case, Plaintiff concedes inrlAC that “under the SGLIA, the Secrete
of the Navy is required to notify thbeneficiary spouse in writing when t
servicemember declines SGldwerage . . ..” (ECF N@ at 1 47). Plaintiff does n¢
cite any statute, regulation, or case laat thould require Prudéal to notify a persor
of his or her spouse’s declination of SGloverage. Plaintiff alsdails to cite any
authority that would make Prudential liabWaen a spouse fails teceive notice of «
servicemember’s declinatiotdnder the SGLIA, “the Secraty” is required to notify
the beneficiary spouse. Prudential is fibeé Secretary.” The Court concludes t

Plaintiff has failed to state a claim upon whrelief can be granted against Prudent

In general, leave to amd is freely granted See Foman v. Dayi871 U.S. 17§
(1962). However, allowing Plaintiff to amend its claim agaiPraidential would b¢
futile. See Gompper v. VISZ98 F.3d 893, 898 (9th Cir. 2002) (complaints shg

only be dismissed without leave to amendeveht is clear thahe complaint cannot be

saved by any amendment). Plaintiff's ftlurcause of action as to Prudentia
dismissed without leave to amend.

C. Motionsto Dismissfiled by Huntington (ECF No. 18), Gibbs (ECF No.

21), and Bath(ECF No. 22)

In separate motions to dismiss,f®edants HuntingtorGibbs, and Bath mov
to dismiss Plaintiffs’ second and third causes of action for product liability be
those claims are preempted by the Deatthe High Seas Act (“DOHSA”), 46 U.S.
§ 30301 et seq (ECF Nos. 18-1 at 7, 21-1 at 11, 22-1 at ®laintiffs “concede th3

S

nat
al.

U

puld

1S

S

Caus

—

the Death on the High SeastAc . is likely the proper statute under which to litigate

this case.” (ECF No. 36 at.8pPlaintiffs request “leavi® amend their FAC to alleg
DOHSA causes of action.Id.
DOHSA provides a federal statutory reagdor wrongful death occurring at se

2 Defendants contend that Plaintiffs’ EAshould be dismissdor several othe
reasons. The Court finds it unnecessargddress these arguments at this time.
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When the death of aindividual is caused by wrongful act, neglect, or
default occurring on the high seas beyond 3 nautical miles from the shoreg
of the United States, the personal egantative of the decedent may bring

a civil action in admiralty against the person or vessel responsible. The
action shall be for the exclusive béhef the decedent’s spouse, parent,
child, or dependent relative.

46 U.S.C. 8 30302. Inthis case, Plaintiftsnot plead a cause of action under DOH
in their FAC. Plaintiffs conceded that DOHSA is “the proper statute under wh
litigate this case.” (ECF No. 36 at 8). Theurt grants the motions to dismiss filed

Defendants See alspHelman v. Alcoa Global Fasteners, In@37 F.3d 986, 988 (9th

Cir. 2011) (holding that the plaintiffs’ claims were preempted by DOHSA).
Defendants request that their motionsdismiss be granted without leave

amend because any amenent would be futile. (ECF N018-1 at 7, 21-1 at 6, 22

at5, 21-1). Plaintiffs request that theu@t grant leave to amd the FAC. Any reques

SA
ch tc

by

to
-1
bt

for leave to amend shall be filed as a Matfor Leave to File an Amended Complaint.

D. Motion to Dismissfiled by the U.S. and the Navy (ECF No. 27)

Defendants the U.S. and thewyanove to dismiss Plaintiffs’ first cause of actipn

for negligence for lack of subject matter jurisdiction bec&eses v. United Statg340

U.S. 135, 143,(1950), Feresdoctrine”) prohibits suits against the military and

military personnel for injuries arising out of in the course of activity “incident {
service.” (ECF No. 27-1 &3). The U.S. and the Navy also contend that amend
of the FAC in order to remedy DOHSA issues would not cureFdgres bar and
therefore the Court should dismiss Pldfstifirst cause of action without leave

amend.

Plaintiffs contend that their case shibbk allowed to proceed despite Hexes
doctrine. (ECF No. 34 at 7). Plaintiffencede that none tife exceptions to thHeeres
doctrine “are analogous to or stand forshene proposition Plaintiffs proffer here, |
rather highlight the ever-increasing criticism of tReres doctrine and courts
willingness to make exceptions to [fheresdoctrine] where justice would so deman

-11 - 15¢cv2087-WQH-RBB

0)
ment

[0

put

g.”




© 00 N O 0o A W N P

N NN N NNDNRRRRR R R B R
O U0 N~ W N EFP O © 00N O 0O M W N P O

27
28

Id. at 11. Plaintiffs suggest that the Court make an exception in this case beca

[h]olding the Navy responsible ifdts conduct in this case does not
Implicate command decisions, a judlbiecreated shield that so often
prevents a remedy to serwc_ememdrmsned by military negligence. And
Indeed providing an exception to Feteere (oroverruling it entirely) will
likely improve military discipline becausewill act as anincentiveto the
Navy to operate moré responsibly aadely which willsave lives, money,
equipment and materiel. Two sailaise gone and without fixing that
which killed them, more could cert&nfollow. And this would be the
greatest injustice of allmore preventable deaths.

Id. at 18.

TheFeresdoctrine prohibits suits against the military and military personng

injuries arising out of or in the courseatttivity “incident toservice.” 340 U.S. at 146;

see e.g., United States v. Johngt81l U.S. 681 (1987) (holding that theresdoctrine
barred an action on behalf afhelicopter pilot who died during a rescue missior
high seas because it was an activity incidertis military serviceeven if the alleged
negligence was by a civilian employe€harland v. U.§.615 F.2d 508 (9th Cir. 198(
(dismissing a wrongful death action invaigi the death of a Navy seaman who g

while on leave on the Colorado River duriguntary participation in Navy training

exercises).

In this case, Plaintiffs allege in th&AC that the deced&were on active dut
and were performing duties incident to their military service at the time of their d
(ECF No. 9 at 1 25). Plaintiffs acknowledge that this case “would not seem to
of the currenteresexceptions .. ..” (ECF No. 94}. The Court concludes that t
government’s liability is precluded by tHeeres doctrine and that any attempt
amendment would be futile. The MotionRésmiss filed by the United States and
Navy is granted with prejudice.
V. Conclusion

IT ISHEREBY ORDERED that the maotn to dismiss filed by Prudential (EG

No. 17) is granted with prejudice.
IT IS FURTHER ORDERED that the motiomdismiss filed by the U.S. and t
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Navy (ECF No. 27) is granted with prejudice.

IT IS FURTHER ORDERED that the motis to dismiss filed by Huntingtg
(ECF No. 18), Gibbs (ECF No. 21) amhth (ECF No. 22) are granted withg

prejudice.

IT IS FURTHER ORDERED that the @arte motion filed by Huntington (EC

No. 46) is denied as moot.

IT IS FURTHER ORDERED that any Mion for Leave to File an Amende
Complaint shall be filed byune 14, 2016. Any responssd®ll be filed by June 2t

2016. Any replies shall bided by July 5, 2016.

DATED: May 27, 2016

Gt 2. A
WILLIAM Q. HAY
United States District Judge
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