Bofl Federal

© 00 N oo o A W N P

N NN RN NN DNNNRRR R R R B R B
0w N O OO N~ W NP O O 0N O 0 W N B O

Bank v. Erhart et al Do

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICTOF CALIFORNIA

92}

Bofl FEDERAL BANK, a federal saving
bank,

Case No.: 15cv2353 BAS (NLS)

Plaintitt.| ORDER DETERMINING JOINT
' MOTION FOR DISCOVERY
V. DISPUTE NO. 1 AND GRANTING

CHARLES MATTHEW ERHART, an E'E)AI\}I';TE'E I[:[;SI<chCI)c;I_sIO3I\SI) TL%]
individual; and DOES 1-25, inclusive, ' e

Defendant]

Plaintiff Bofl Federal Bank (Bofl) filed aaction against its former employee,
defendant Charles Matthew Erhdor federal computer ftad and various state claims
based on his alleged thefichdissemination of Bofl’s confidential, privileged and
proprietary information. Now, Bofl and thliparty Carol Gillam, counsel of record for
Erhart, present this joint discovery motimndetermine the propriety of discovery
requests sent to Ms. Gillam through a Riflesubpoena. For the following reasons, tf
courtGRANTS Bofl’'s motion to competesponses to the subpoena.
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RELEVANT BACKGROUND
1. The First Amended Complant and Erhart’s Action.

On September 23, 2013, Boflfederal savings bank, hirétfthart as an entry levg
staff internal auditor in its headquartersSan Diego. First Amended Complaint (FAC
19 4, 7-9 [Dkt. No. 12]. As a staff interraalditor, Erhart was aggied to prepare certa
audits of Bofl’s operations und#re supervision of the Vice Rieent of Internal Audits
FAC 1 10. Through his job Erhart had access to Bofl’s intellectual property, confid
and proprietary informatioand personal information for Bofl employees and busing
counterparts and client FAC § 11.

On March 5, 2015, Bofl managent learned that Erhartilied to complete at leag
nine internal audits assigned to hindahat he had conductdéis own “rogue” and
unapproved investigations. FAC 11 28, 2 March 6, 2015, Bart requested, and
Bofl granted, an unpaid leave of absence utitke Family Medical Leave Act. FAC
40. The leave of absence ended on May 15, 2628C 1 40. But Erhart never returne
to work. FAC §40. On June 9, 2015, Bofl serart a letter telling him that because
abandoned his job, his employment wesninated as of June 9, 2015.

On October 13, 2015, Erhart filed a cdept in this court against Bofl alleging
whistleblower retaliation, wrongful teination and other claims. Ex. €geErhart v.
Bofl, 15cv2287 BAS (NLS). He aljes that he uncovered nuroes violations of state
and federal law and tibed Bofl through the appropriathain of management. Ex. G
3. Bofl alleges that on that on October 13, it learned that Erhart publicly disclosed
of the confidential information he obtainffdm Bofl both to the N& York Times and in
the complaint he filed. FAC § 46. Oratrsame day, Bofl’'s stock price plummeted
30.2%. FAC Y 46. On October 19, 2015, Bdéd this action, contending that Erhart’
disclosures caused Bofl’'s stock price torpiuet, resulting in hundreds of millions of
dollars in lost market capitalizan. FAC Y 46; Jt. Mtn., p.5.
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2. Bofl's TRO.

The court granted the parties’ joint tram for a Temporary Restraining Order

(TRO) against Erhart on November 10, 2015. Under the TRO Erhart and his agents are

to refrain from disclosing, copying, destroying, deleting or altering any of Bofl’'s
confidential information. Dkt. No. 10. Als&rhart was to return to Bofl’'s counsel any
confidential information under his possessiomstody or control. Dkt. No. 10. The
court also granted the parties’ joint requestllow Bofl to take a limited deposition of
Erhart and to issue some subpoenas bdidnart filed an answer to the FAC.

Erhart was deposed on December 6, 2@h8, testified that he did not share
confidential information with anyone otheiathhis counsel andderal law enforcement
authorities. Ex. F, Gilla Decl. 11 6-7. He further tesafl that he sent information to
his mother for safekeeping begohe retained counsel besa he feared the bank woulc
destroy the information, and that his mothever looked at it. EX Y 76-81. Bofl had
forensic auditors inspect Entta computer. Ex. | | 81.

3. The Subpoena.

Bofl suspects that Erhart’s attorney,r@aGillam, was complicit in disseminating
the information when she provided Boftenfidential information to The New York
Times and disclosed confidential regulatorfpimation in the whistleblower complaint
Bofl served a subpoena on Gillam to obtain ien-privileged communications with th
media and other third parties concerning Bofl. Gillam objects to all requests.

Bofl asserts that[t]lhe purpose of the Subpoena is to determine the nature ant
extent of Gillam’s communications with third-parties concerning BdflJt. Mtn, p.6
(emphasis in original). Specifically,d@lsubpoena seeks Gillam’s communications
regarding Bofl with (1) The New York Tinse (2) Peter Eavis, a writer for The New
York Times; (3) Seeking Al Inc., an investmentdyy allegedly favored by short
sellers; (4) people that write articles faibsnission to Seeking Alpha; (5) people seek

or sharing information on Bofl, such as brokge firms, short sellers, investors, law
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firms, investigators and others; and (6y gerson during the time period September 2

2013 to the present. Ex. D.

The parties met and conferred on this éssGillam offered to produce her pre-
October 13, 2015 communications with variaumsdentified media outlets. Cronthall
Decl. § 18. Bofl did not accept thiffer because it found no reason to limit the
production to only pre-litigation communicatigras they assert that any post-filing
communications would belsvant to the TRO.

DISCUSSION
1. Legal Standard.

Federal Rules of Civil Procedure 26d845 govern discoverfyom nonparties by
subpoena.See Exxon Shipping Co. v. U.S. Dep't of Inter8s F.3d 774,779 (9th Cir.
1994) (applying both rules to motion to ghasibpoena). Under Rule 45, on a timely
motion, the issuing court must modify or ghaa subpoena that requires disclosure of
privileged material not subjetd waiver, or if it “subjects a person to undue burden.”
Fed. R. Civ. Proc. 48§(3)(A)(iii)-(iv).

Bofl argues that the information sought ikex@nt to its claims and to damages.

Gillam argues that the subpoena is impropeahse it (a) seeks irrelevant information|

(b) would reveal her litigationgttegy and thus violate the work product doctrine; (c)
vague, ambiguous and overbroad; (d) is upthuirdensome; and (e) is procedurally
defective.

2. Relevance of Documents Sought.

Although relevance under Ruk$ is not listed as a consideration in Rule 45,
“courts have incorporatedlexance as a factor whentdemining motions to quash a
subpoena.”’Moon v. SCP Pool Corp232 F.R.D. 633, 637 (C.D.Cal. 2005) (citation
omitted). The scope of discovery is limitedriormation “that is relevant to any party
claim or defense and proportiorialthe needs of the sa[.]” Fed. R. Civ. Proc. 26(b)(1
“Information within this scope of discoveneed not be admissibie evidence to be
discoverable.”ld. Once the propounding party estaldis that the information sought
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relevant, “the party opposingiscovery has the burden stiowing that the discovery
should be prohibited, and the burden of clarifying, explaining or supporting its
objections.” Nehad v. Browder2016 WL 1428069, at *1; 2016 U.S. Dist. LEXIS
49252, at *4 (S.D. Cal. Apr. 11, 2013tormes, J.) (citations omitted).

Bofl argues that the subpoena requedes/emt and discoverable information
because the identity of the persons witiom Erhart and his attorneys communicated
will let Bofl identify the full scope of Erhart’s breaches of confidentiality. Bofl asser
that Gillam tacitly admitted she communicateith The New YorkTimes before filing
the whistleblower complaint. Bofl aldzelieves Gillam disclosed confidential
information in the complaint and cites to @ntober 30, 2015 letter that the Office of tf
Comptroller of Currency (OCC) sent to thetpes, which asked #m to desist from
disclosing non-public OCC information th@CC believes was contained in Erhart’s
complaint. Ex. H. Whether and to wheadtent Erhart and Gillam disclosed Bofl’s
confidential information to third partieBofl argues, is relevant to proving the
substantive claims of breach of confidentiadtyd damages. Furthé argues that any
communicationsrom The New York Times to Gillamegarding Bofl are relevant
because they may reveal (1) the naturthefinformation providd to The New York
Times; and (2) the identity of any person dmss®ting Bofl's confidential information.

Gillam argues that she is not a named d@#&mt in the suit and that Bofl’s chief
complaint is that she filed the lawsuit that caused Bofl'skspoices to plummet. She
also argues that any communicatiémsn The New York Times codlInot be relevant tg
a claim that Erhart disseminated informatiomhe New York Timse. Finally, Gillam
argues that if she is compelled to resptmthe subpoena, Bofl will next seek her
testimony, which will turn her into a wieiss and intrude upon Ertia attorney-client
privilege.

Applying the liberal standard of Rule 26, the court finds the documents sougt
are relevant to the claims this case. Even though Gillasnot a named defendant, s

is Erhart’s attorney and thus is acting asdgent. The major faal issue of this case—
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whether and to what extent Erhart or afiyiis agents disseminated Bofl’'s confidentia
information—is the heart of most, if nall, the claims asserted. Communications
regarding Bofl with The New Yi& Times or any other reporters or third parties are
relevant to whether and what extent Erlthisseminated any confidential information
belonging to Bofl. This finding applies to communications lotandfrom Gillam, as
any communications to her may speak ®nhature of any information that Gillam
provided as well as to the identity of any reers of that information. The court thus
overrules Gillam’s releance objection.

3. Work Product Protection.

Gillam objects to the subpoebased on work product docte. She says that an
communications she had with The New Yorki&ss would provide Bofl an insight to h¢
litigation strategy. She argues that her stigative efforts, research, and memoranda
based on her communications wiktrd parties are protectes work product. She also
argues that disclosure to third parties does not automatically waive work product
protection. The court notes that the subpa@aeks only communications and not any
Gillam’s research or memoranda. The colerefore considers Gillam’s objection as
the content of any communication and the fact that a communication took place.

The work product doctrine affordsjaalified protection fom discovery for
material obtained and prepared by an attooregn attorney’s agent “in anticipation of
litigation.” Hickman v. Taylgr329 U.S. 495 (1947). “Under the work product doctrir
material obtained and prepared by an attooraye attorney's agent in anticipation of
litigation or preparation for trial nyabe immune from discovery.Bozzuto v. CgxX255
F.R.D. 673, 677 (C.D. Cal. 2009); Fed.R.Civ.PR&)(A). Itis a qualified immunity
rather than a privilegeBozzutg 255 F.R.D. at 677 (citations omitted). The attorney v
prepared the work is entitled to the immiyrand has the burden to prove that work
product protection appliedd.

Work product immunity is meant “to grchagainst the divulging of attorney's

strategies and legal impressions, it does natiept facts concerning the creation of work
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product orfacts contained within the work producGarcia v. City of El Centro214
F.R.D. 587, 591 (S.D. Cal. 2003) (emphasisenginal) (citations omitted). Opinion
work product, though, “containing an attorfeegnental impressions or legal strategies
enjoys nearly absolute immunity and candiszovered only in veryare circumstances.
Id. Only where the discovenf certain facts would inhendy reveal an attorney’s
mental impressions does work prodpodtection extend to those factsl.; Gen-Probe v
Becton, Dickinson & Cp2011 WL 997189, at *2; 2011 U.S. Dist. LEXIS 27961, at *
(S.D. Cal. Mar. 18, 2011) (Stormes, J.) éding work product jtection to contact
information for withesses because it woulde& which witnessesounsel interviewed).

“Unlike issues of attorney-client piigge, issues concerning the work-product
doctrine are procedural and thus governe&tégeral Rule of Civil Procedure 26(b)(3).
Great American Assur. Co. v. Liberty Surplus Ins. Cd@69 F.Supp.2d 1084, 1090
(N.D. Cal. 2009). To show entitlement to mkgroduct protectiornthe responding party
must “(1) expressly make the claim; &) describe the nature of the documents,
communications, or tangible things not produoedisclosed -- and do so in a manner
that, without revealing information itself piieged or protected, will enable other parti
to assess the claim.” Fed. R. Civ. P.J@&)(A). A requestingarty can overcome the
immunity by showing “that it hasubstantial need for the materials to prepare its cas
cannot, without undue hardship, obtain their sauttgal equivalent bpther means.” Fed
R. Civ. P. 26(b)(3)(A)(ii))Bozzutp 255 F.R.D. at 678.

Gillam argues that any of her communicas with The New York Times would
provide insight into her litigtion strategy and would cditate work product because

they were prepared in antieifpon of litigation. Jt. Mtn p.21. She further argues her

investigative efforts, resear and memoranda based bnde communications are work

product. Id. Though she asserts work prodpodtection, Gillam never produced a
privilege log. Having made an initial chaiof work product immunity, Gillam must nov
provide a privilege log to Bofl to substatt her claim so that Bofl can properly

evaluate it.
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To guide Gillam in preparing her privileged, the court notes that the only type
documents sought in the subpoena are “camaations,” which Bofl defines as “any
document delivered to or sent from one person to another, or any writing which reg
in whole or part or in summary, any smatent or utterance rda by one person to
another.” Ex. D, p.1. Considering thisfidégion of “communications,” it seems that
actual communications, such as a letter oaikbetween Gillam and third party, would
ordinarily not be protected as work produtftthe “communication” is a note that Gilla
wrote to memorialize a conversation witthad party, any facts contained within
Gillam’s notes would likewise not h@rotected as work product.

The court overrules Gillam’s work prodt objection without prejudice. Gillam
must produce the responsive documents. dflsflieves that any are entitled to work
product protection, she must produce a prgeléog that describes the nature of the
communications “in a manner that, withowealing information itself privileged or
protected, will enable [Bofl] to assess thaiel.” Fed. R. CivP. 26(b)(5)(A).

4. Objections re: Vagueness, Ambiquity and Breadth.

Gillam argues the requests are vague ambiguous as to the term “concerning
Bofl.” She also argues they are overbroatbabe term “Bofl” because Bofl includes
employees, agents, representatives and p#rsons acting on its behalf, and Gillam s
she is not familiar with each employee anéragf Bofl. Bofl responds that Gillam dig
not seek clarification of either tiiese terms during the meet and confer.

By making only general assertions, tloeid finds that Gillam does not meet her
burden to support these objections. “Wheaehere, the responding party provides a
boilerplate or generalized objection, the ®tijons are inadequate and tantamount to
making any objection at all.”"Makaeff v. Trump University, LLLQ013 WL 990918, at
*6; 2013 U.S. Dist. LEXIS 34974, at *18 (S.D. Cllar. 12, 2013) (citations omitted).
The court, therefore, overrules Gillam'sj@ttions as to vagueness, ambiguity and
breadth.
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5. Undue Burden.

Gillam argues that the subpoena is undulydensome and disgrortionate to the

needs of the case. She argues that Bofl can obtain the information it seeks throug
means. Finally, she argues the potentiatibn to the attorney-client relationship
outweighs any likely benefit Bofl would ceive from production. Bofl responds that
Gillam has not attempted to approximate nlaenber of responsive documents, and st:
that it offered to reduce any burden by iflang that it did not seek any documents
already filed or previously produced to Bofl.

Even though the court finds the informat®wught is relevarthat relevance may

be outweighed by the assaitburden to produce mnsive documents. When

determining whether the probativalue outweighs the burden to produce documents

court must balance the padieompeting interestsin re Google Litigation 2011 WL
6113000, at *3; 2011 U.S. Dist. LEXIS 1406%6,*12 (N.D. Cal. Dec. 7, 2011). Wher
considering the burden, “[tlHieuchstone of discoverngmains relevance, however
broadly that term mabe construed.Visto Corp. v. Smartner Information Sys., L.td.
2007 WL 218771, at *4; 2007 U.S. Dist. LEXIS 8481*12, (N.D. Cal., Jan. 29, 2007
Here, the court established that the doenta sought are relevant to the factual
basis that forms the heart of most, if nibtthe claims. Gillanmhas not presented any
evidence as to the physical burden of prdiduc Regarding her suspicion that Bofl is
trying to turn her into a itness in this case so assabotage her attorney-client
relationship with Erhart, the documents sauale simply documents that do not requi
her testimony. At this point the court finthet any threat to Gillam’s attorney-client
relationship is conjecture, and there is @obugh evidence to quasite subpoena baseq
on Gillam’s suspicion. The court, theredppverrules Gillams undumirden objection.

6. Procedural Defect.

Gillam argues that the subpoena is procaltijudefective because (1) Erhart did
not receive proper notice of the subpoena; and (2) 17 days was not an adequate ti

her to respond to the subpoena.
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Gillam argues the notice of subpoena wasestsoncurrently agn attachment to
the subpoena, and not in advance of semwithe subpoena. “If the subpoena comma
the production of documents ... then befbie served on the person to whom it is
directed, a notice and a copy of the subpoenst el served on eachrpa” Fed. R. Civ.
Proc. 45(a)(4). The purpose of the notice ikdlp “the other parties to object or to sef
a subpoena for additional materials.” FedCR.. Proc. 45, Advisory Committee Noteg
2013 Amendment Subdivision (alHere, Gillam is Erhart’attorney. Serving Gillam
concurrently with the notice a attachment to the subpodudills the purpose of Rule
45(a)(4) to notify all parties of the subp@e The court overrules this objection.

As for timing, there is no evidence thaillam asked for additional time to respo
to the subpoena and Bofl denied h&he court overrules this objection.

Order.

Thecourt GRANTS Bofl’s motion to compel, an@RDERS that byMay 10,
2016 Carol Gillam must produce to Bofl all doments in her possession, custody ang
control that respond to each of the resjaen the subpoena. If Ms. Gillam has a
reasonable belief that any of the contaithose documents are protected by work

product immunity, she must also producdtil a privilege log that comports with

nds

ve

Federal Rule of Civil Procedei26(b)(5)(A). Finally, if she has no responsive documients

to any of the specific requests, Ms. Gillamgnserve a declaration sworn to under oa
affirming that no such documents have ever existed.
IT IS SO ORDERED.

Dated: April 26, 2016 /% %@

Hon. Nita L. Stormes
United States Magistrate Judge
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