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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

ARMANDO J. BECERRA, et al, CASE NO. 15¢v2365-WQH-JMA
Plaintiffs,| ORDER
\Y;

GENEFIQAL MOTORS LLC AND
DOES 1 through 100,

Defendant.

HAYES, Judge:

The matter before the Court is the fibm to Dismiss the Amended Compla
filed by Defendant General Motoks C (“Defendant”). (ECF No. 27).
l. Introduction

This case was initiated on October 2015 when Plaintiffs Armando J. Becef

and Guillermo Ruelas, on behalf of themselves and those similarly situated,
Complaint. (ECF No. 1). On January 2816, Defendant filed a motion to dismi

(ECF No. 15). On February 11, 2016 (ES&. 17), and April 15, 2016 (ECF No. 22

Doc. 41

nt

the Courtissued orders granting Plaintiffe sxtensions to file an amended complaint.

On April 29, 2016, Plaintiffs Armando Becerra, Guillermo Ruelas, Robert Stew
and Steve Wilson, on behalf of themselves and those similarly situated (“Plair
filed the Amended Complaint. (ECF N23). On May 9, 2016, the Court issued
order denying Defendant’s motion to dismiss (ECF No. 15) as moot. (ECF No

On July 28, 2016, Defendant filetthe Motion to Dismiss the Amends
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Complaint. (ECF No. 27). On Augudt 2016 (ECF No. 29) and October 26, 2(
(ECF No. 33), the Court issued orders giram Plaintiffs two extensions to file
response to the Motion to Dismiss the Amended Complaint. On November 2
Plaintiffs filed a response. (ECF No. 34pn December 15, 2016, the Court grar
Defendant an extension to file a ngpl (ECF No. 36). On December 30, 20

Defendant filed a reply (ECRo. 37) and a Request fardicial Notice (ECF No. 38).

lI. Allegations of the Amended Complaint (ECF No. 23)

Plaintiffs allege that Defendant manuafured trucks that “were sold wi
inadequate headlights which do not illumaie the road well enough for safe ni
driving” and that “give[] drivers much $s time to identify and react to other cé
pedestrians, or obstacles.” (ECF No. 2§ &). Plaintiffs allege that Defendant “h
long known about the problem but has not notified consumédsat § 4. Plaintiffs

)16

a
201
ted

ght
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allege that the vehicles at issue &614-2015 model year GMC Sierra Vehicles that

were factory installed with a single filament bulb headlight system, inclu
2014-2015 model year GMC Sierra 1500, 26idslel year GMC Sierra 2500HD, a
2015 model year GMC Sierra 3500HDd. at § 18. The Amended Complaint lists
individual Plaintiffs: Armando J. Becerrahw allegedly purchased his vehicle on

about August 14, 2013 in Escondido, Calie; Guillermo Ruelas, who allegedly

purchased his vehicle in August 2013 in Bakeltd, California; Robert Stewart, wh
allegedly purchased his vehicle in SilsbEexas in May 2013; and Steve Wilson, w
allegedly purchased his vehicle@enter, Texas in February 2014l. at 11 9-12.

Plaintiffs allege that “the headlightssanadequate for safe night drivindd. at
19 19-31. Plaintiffs allege that even wteedriver switches to high beam headligl
“the lights still fail to adequately and safely illuminate the road. At 60 mph, a ¢
has 250 feet of visibility, or less than three seconds to react and come to
However, over 300 feet is typically needed to bring a vehicle to a stop from 60
an hour, if reaction time is includedld. at § 31.

Plaintiffs allege that “[t]he lack oéffectiveness of the headlights is due
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changes [Defendant] made in the bullssganbly, and operation of the headlightsl.”
at 1 32. “In earlier models, [Defendantledsa reflector-style headlight with tw
independent headlight systems, one fghtbheams and one for low beams, each
its own bulb, a lens, a reflector, housing andléage source. For the vehicles at is
in this case, GM changed to a projectolestyeadlight with a single bulb, a smal
reflector, two lenses, a shutter to switeetween high and low beams and a sif

voltage source.'ld. at 1 33-34. Plaintiffs allegeahDefendant’s “new configuratign

IS much less effective because the tghucauses dark bands in the low be
configuration[.]” Id. at § 35.

Plaintiffs allege that Defendant “hadmitted in its Technical Service Bulleti
[that] the voltage is insufficient.'ld. Plaintiffs allege that as of March 7, 2016,
database of the National Highway Traffafety Administration (“NHTSA”) contain
121 “detailed consumer complaints aboutitrelequate headlights of the Vehicle
Id. at  38. Plaintiffs allege the consurnemplaints “detail th headlight performang
problems and difficulties concerning night time visibility when driving the Vehig
and “illustrate [Defendant’s] recalcitranasdarefusal to acknowledg@end correct thes
issues even whenreictly confronted and in tHace of numerous complaintsld. at
1 74. Plaintiffs allege that Defendant “has redesigned [its] headlights to a di
system for the 2016 model year trucks|,]” dhfl appears that thre are currently zer
NHTSA complaints concerning the 2016 GMC Sierrdsl."at § 41.

Plaintiffs allege that in March and JU2@l15, Defendantissued Technical Sen
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Bulletins to its dealerships stating that “Some customers may comment of poc

headlight performance when driving in velark rural areas. While the headlights m
all Federal Motor Vehicle $aty Standard requirements . . . customers may ref
better headlight performance foeste very dark rural areadd. at 1 42-43. Plaintiff
allege that according to one of the Btilg, Defendant “increased the voltage by
Volts in the new bulbs, but that custera have not found the increase to proy
adequate illumination” and “Plaintiffsvho have had the voltage upgrade ¢
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experience substandard illumination.ld. at Y 48-49. Plaintiffs allege that

“[Defendant] and its dealerships were fullyae of the inadequaaf the headlights.
Id. at  51. Plaintiffs allege that @@dant violated the Transportation Re
Enhancement, Accountability, and Docunagion (“TREAD”) Act and the relevar
Federal Safety Standard set by NHTSA. at Y 52-57.

Plaintiffs “bring this action as a class action pursuant to Federal Rule of
Procedure 23(a) and 23(b) on behalf of thdweseand all others similarly situated
members of the proposed class, definedkhsurrent or former purchasers and less
of one or more of the Vehicles who purcbd®r leased their Vehicles in the Unit
States (other than for purposes of resale or distributidd).at § 75.

Plaintiffs bring the following causes of action: (1) violations of
Magnuson-Moss Warranty Act, 15 U.S.C. § 23@1,seq. (2) violations of the
Consumers Legal Remediest&al. Civ. Code § 175@¢ seq(“CLRA”); (3) violation
of Cal. Bus. & Prof. Code § 17208t seq. Unfair Competition Law (“UCL"); (4)
breach of Song-Beverly Warranty Act (Eggs Warranty); (5) breach of Song-Beve
Warranty Act (ImpliedVarranty); (6) Breach of ImplegeWarranty of Merchantability

Tex. Bus. & Com. Code Ann. 8§ 2.314; Wiplation of Texas Deceptive Trade Practi¢

Act ("DTPA”), Tex. Bus. &Com. Code § 17.50; (8) “Unfair and Deceptive Acts
Practices Under The Various State LawsWhich Class Members Reside[;]” (
Fraudulent Concealment; and (10) Unjust Enrichment.

Plaintiffs seek class certification and an order enjoining Defendant

continuing the unfair business practices alttgethe Amended Complaint. Plaintiffs

seek an order from the Court requiring Defendiamistitute a recall or otherwise rep
the vehicles at issue. Pl#ffs seek actual damages andaavard of attorneys’ fees af
costs.
[1l. Motion to Dismiss
A. Request for Judicial Notice (ECF No. 38)
“As a general rule, a district court gnaot consider any material beyond 1
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pleadings in ruling on a Rule 12(b)(6) motiori.ée v. City of Los Angele250 F.3d
668, 688 (9th Cir. 2001) (citation omitted)There are “twoexceptions to thg
requirement that consideration of extrinsic evidence converts a 12(b)(6) motig
summary judgment motion.ld. First, Federal Rule of Evidence 201 provides
“[t]he court may judicially notice a fact thistnot subject to reasonable dispute bec:
itis generally known within theial court’s territorial jursdiction; or can be accurate
and readily determined from sources whasguracy cannot reasdotabe questioned.
Fed. R. Evid. 201(b). Secorghder the doctrine of incporation by reference, cour
may “take into account documents whose castare alleged in@omplaint and whos
authenticity no party questions, but which@oephysically attached to the [plaintiff’
pleading.” Knievel v. ESPN393 F.3d 1068, 1076 (9th rCi2005) (citation an(
guotation marks omitted).

Plaintiffs request that the Court take judicial notice of a 2007 National Hig
Traffic Safety Administration Report to Congress, and a 2008 National Highway T
Safety Administration Research FindingspBeg. (ECF No. 38). The Court grar
Defendant’s Request for Judicial Notice (ECF No. 38), and the Court takes |t
notice of these documents — which are subject to reasonabldispute over thei

authenticity.SeeFed. R. Evid. 201(b);ee 250 F.3d at 690Knievel| 393 F.3d at 1074.

B. Standard of Review
Federal Rule of Civil Procedure 12(b){@povides for dismisddor “failure to
state a claim upon which relief can be grantédkg¢d. R. Civ. P12(b)(6). Federa

Rule of Civil Procedure 8(a)(2) provides tHai] pleading that states a claim for rellef

must contain . . . a short and plain stateinoénihe claim showing that the pleadet
entitled to relief[.]” Fed. R. i P. 8(a)(2). “A districtourt’s dismissal for failure t
state a claim under Federal Rule of Civil&¥dure 12(b)(6) is proper if there is a ‘Ia
of a cognizable legal theory or the ab=eaf sufficient facts alleged under a cognize
legal theory.” Conservation Force v. Salaz&46 F.3d 1240, 1242 (9th Cir. 201
(quotingBalistreri v. Pacifica Police Dep/t9901 F.2d 696, 699 (9th Cir.1988)).
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“[A] plaintiff's obligation to provide tle ‘grounds’ of his ‘entitle[ment] to relief
requires more than labedsxd conclusions, and a formaud recitation of a cause {
action’s elements will not do.’Bell Atlantic Corp. v. Twomb)y550 U.S. 544, 55
(2007). “To survive a motion to dismissgc@mplaint must contain sufficient factu
matter, accepted as true, to ‘state a climelief that is plausible on its face
Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotimgrombly 550 U.S. at 570). “A
claim has facial plausibility when the plafhpleads factual content that allows t
court to draw the reasonable inference thatdefendant is lie for the misconduc
alleged.” Id. (citation omitted). “[T]heenet that a court muatcept as true all of th
allegations contained in a complaintnapplicable to legal conclusionsld. “When
there are well-pleaded factudlegations, a court should asseitheir veracity and the
determine whether they plausibly gitrge to an entitlement to relieffd. at 679. “In
sum, for a complaint to survive a motiém dismiss, the non-conclusory ‘factt
content,” and reasonable inferences from tioaitent, must be plausibly suggestive
a claim entitling the plaintiff to relief.Moss v. U.S. Secret Servjié&2 F.3d 962, 96
(9th Cir. 2009).

Additionally, claims sounding in fraud mustmply with the hgghtened pleading
requirements of Federal RWECivil Procedure 9(b), whiclequires that “[i]n alleging
fraud or mistake, a party must state watrticularity the circumstances constituti
fraud or mistake.” Fed. R. Civ. P. 9(b)To comply with Rule 9(b), allegations ¢
fraud must be specific enough to give aefents notice of thparticular miscondug
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which is alleged to constitute the fraud charged so that they can defend agajnst t

charge and not just deny thttey have done anything wrong.Bly-Magee v

California, 236 F.3d 1014, 1019 (9th C2001) (citation omitted)Rule 9(b) “requires

more specificity including an account okthime, place, and specific content of

false representations as well as the identdfdke parties to the misrepresentatior

Swartz v. KPMG LLP476 F.3d 756, 764 (9th Cir. 2007) (citation omitted).
C. Analysis
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1. Legally Cognizable Injury

Defendant contends thistam should be dismissed because Plaintiffs have
alleged any injury or damages that woalttitle them to relief. Defendant conter
that each of Plaintiffs’ claims requireshowing of a cognizablmjury. Defendani
contends that Plaintiffs fail to allege thiae “headlights malfunain, fail to operate a
designed, or violate any applicable legahstard.” (ECF No27-1 at 16). Defendar,
contends that a product defect clamuires a showing of an actual prod
malfunction, or a manifested defect in thegwct. Defendant conteds that Plaintiffs]
“vague and genefassertions of damages” are iffgtient to state a claim for any ¢

their causes of actionld. at 18. Defendant contendsat Plaintiffs’ allegations

concerning risk of future harm preventading that Plaintiffs have suffered a lega
cognizable injury.

Plaintiffs contend that they have su#fd damages in the form of economic hé
and loss of usefulness of the vehicles, afmbsure to an increased risk of automol
accidents. Plaintiffs contend that the Hegids are defective because they are too
for safe driving, and thdlaged “defect manifests evetiyne the headlights are turng
on.” (ECF No. 34 at 14).

Plaintiffs cannot maintain their cawgssef actions without alleging a legal
cognizable injury. The Court of Appeals has eeted a finding of cognizable inju
when “[t]he risk of injury the plaintiffallege is not concrete and particularizsoto
themselve$ Birdsong v. Apple, Ing590 F.3d 955, 960 (9th Cir. 2009). Birdsong

! Seel5 U.S.C. § 2310(d)$1) (Magnus-Moss Warranty Act requires
consumer who is damaged by the tailura stipplier, warrantor, or service contrag
to comply with any obligation under thehapter”); Cal. Gi. Code § 1780 (CLRA
requires showing of “any damage”); CBlus. & Prof. Code § 17204 fUC clai
requires a showin of“|njlyl\rk/|nfact” 1 re Hydrocycut Marketing and Sa

I(_I\l/tllg. No.09MD2087-BTM (AJB), 2010 WL 2839480, at *2 (S.D. Cal. July 20, 2

0S

the plaintiff”); Isip v. Mercedes-Benz USA, LLE5 Cal. Rptr.3d 695, 698 $Ca_l._ ¢
App. 2007) (damages required for a bread_hefmﬁlled warranty of merchantability
Tex. Bus. & Com. § 17.50(a) (DTPAcglres showing of “economic damages
damages for mental anguishDavis v. HSBC Bank Nevada, N.A91 F.3d 1152, 116
9th Cir. 2012) (“a claim for fraudulent concewnt requires that . . . the plaintiff my
ave sustained damage”) (citation omitted).

kowitz, J.) (claim forxpress Warranty requires that “the breach caused inju
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the plaintiffs failed to plead a cognizablgury when they claimed they would suffer

hearing loss from using an iPod music playkt. The Court of Appeals found th
“[a]t most, the plaintiffs plead potential risk of hearingss not to themselves, but
other unidentified iPod users who might chetsuse their iPods in an unsafe manr

At

by raising the volume to a hazardous levdl. In this case, Plaintiffs allege that whien

they operate the vehicles, Plaintiffs haw@ choice but to utilize the allegedly d
headlights; for example, Plaintiffs allegeattithe lights still fail to adequately ar
safely illuminate the road” even if a driver switches from low beams to high b
(ECF No. 23 at 1 31).

Defendant relies oBirdsongto contend that as a iber of law, a product defe(
cause of action cannot bdiséied without a showing of a “actual product malfunct
or manifested defect.” (ECF No. 27-1 at 16jiQg Birdsong 590 F.3d at 961). |
Birdsong the Court of Appeals found that amjury to the plaintiffs was merel

“hypothetical” because the iPod devicesvVh the ‘capability’ of producing unsafe

levels of sound and that consumers ‘may’ hstetheir iPods at unsafe levels combir
with an ‘ability’ to listen for long periodsf time.” 590 F.3d at 961. In this cas
Plaintiffs allege that the vehicles providesafe lighting conditions whenever they
engaged in adark area. (EQNB. 23 at { 1). While Plaintiffs “may” choose to use tl
headlights at any time, the threat of myjun this case is not hypothetical beca
California state law requires Plaintiffs tse headlights while driving in the da
Birdsong 590 F.3d at 96XkeeCal. Veh. Code 8§ 24400(b) (“A motor vehicle . . . s
be operated during darkness . . . vdtHeast two lighted headlamps”).

Further, Plaintiffs have pled facts suféait to support an inference that they
not receive the benefit of their bargain with Defenddb¢e Tae Hee Lee v. Toy(
Motor Sales, U.S.A., InQ92 F. Supp.2d 962, 972 (C.D. Cal. 2014) (“There can k
serious dispute that a purchaser of a prodiictreceives the benefit of his bargain
not suffered . . . injury-in-fact traceabletbe defendant’s conduct.”). When Plainti
sought to purchase a vehicle, “[s]afe anddtional headlights were material” to th
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decision. (ECF No. 23 at 1 17). Plaintiéfidege that the brightness of the headlig
have “lead[] to difficulty potting any pedestrians, animals, signage, and road shg

hts
pulde

lines.” Id. at  20. Plaintiffs allege that after several individual Plaintiffs experignced

driving in the evening with the headlightthese drivers purchased new bulbs
soughtto trade in their vehiclelsl. at 1 9-11. Plaintiffs also allege that the headli
remained too dim even after switching tgtihbeam headlights; this factual allegat
further supports Plaintiffs’ injurglaim. (ECF No. 23 at | 315ee Tae Hee Le892
F. Supp.2d at 972 (declining to find injupgcause despite alleged defect, car br;
would still “automatically slow the vehicla the event of an unavoidable collision

Plaintiffs have pled facts sufficient to support an inference that they suff
legally cognizable injury in being premted from properly observing signage 4
pedestrians while driving the veles in dark or rural areaseeTae Hee Leed92 F.

and
phts

on

hkes
1).
pred
And

Supp.2d at 972 (finding the plaintiffs failéaol allege economic injury “because they

have not had any negative experience with” allegedly defective anti-lock brake
the brakes worked properly “in theemt of an unavoidable collision”)y re Toyotal
Motor Corp. Hybrid Brake Mktg915 F. Supp.2d 1151, 1159 (C.D. Cal. 2013) (fing
the plaintiff's “benefit-of-the-bargain arguant” failed because the plaintiff “had 1
problem with the braking performance o$ vehicle” and drove “without incident.”
The Court concludes that dnhtiffs have alleged facts sufficient to support
conclusion that they suffered a legally cognizable injury.
2. Fraud

Defendant contends that Plaintiffs’ fraud-based claims must be dismissed h

S, ar

ng
10

).
the

ecau

Plaintiffs have failed to $&fy the heightened pleading standard of Federal Ruje of

Civil Procedure 9(b). Defendant contenttsat Plaintiffs do not allege fac
demonstrating that Defendant “concealed bimg, whether intentionally or not.” (EC
No. 27-1 at 21). Defendant contends that it could not have hidden a defect [
“headlamp brightness is something thataadily observable to potential custom
before they make their purchase, patacly customers who might view headlar
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brightness as material to their buying decision.” (ECF No. 37 at 11).
Plaintiffs contend that Defendant hextlusive knowledge of the defect beca

exclusivity can be established if a partathisuperior knowledge dahe defect.” (ECH

No. 34 at 21) (citation omitted). Plaintiffertend that they “may not have noticed ¢
problems with the headlights until thaejtempted to drive in the darkld. Plaintiffs
contend that Defendant concealed the défecause it was aware of the defectand
“ineffective measures” to address id. at 22.

Federal Rule of Civil Procedure 9(b) gtathat “[i]n alleging fraud or mistak
a party must state with particularity thiecumstances constituting fraud or mistak
Fed. R. Civ. P. 9(b). “It is establish&v, in this circuit ad elsewhere, that Ru

9(b)’s particularity requirement ajigs to state-law causes of actioriVess v. Cibat
Geigy Corp. USA317 F.3d 1097, 1103 (9th Cir. 2003Averments of fraud must be

accompanied by ‘the who, what, when, wheand how’ of the misconduct charge
Tomek v. Apple Inc636 Fed. Appx. 712, 713 (9th Cir. 2016) (quotiress 317 F.3d
at 1106).

Plaintiffs’ claims under the CLRA, UCL, and DTPA, in addition to tf
fraudulent misrepresentation claims, sounftand because Plaiffis have alleged “g
unified course of fraudulent conduct and reltirely on that aurse of conduct” ir
bringing each of these claim&earns v. Ford Motor Co567 F.3d 1120, 1125 (91
Cir. 2009);see also Ves817 F.3d at 1103-04 (finding that when a plaintiff “allegs
a unified course of frauduleobnduct and rel[ies] entirelyn that course of conduct
the basis of a claim . . . the claim is s&@d. . ‘sound in fraud,” and the pleading of t

claim as a whole must satisfy the partanity requirement of Rule 9(b).”). “A

fraud-based omission claim under the U@hd CLRA ‘must be contrary to
representation actually made by the defendsauatn omission of fact the defendant v

obliged to disclose.
WQH (KSC), 2015 WL 8664284, at *8 (S.D. CBkc. 10, 2015) (Hayes, J.) (quoti

Huntzinger v. Aqua Lung America, In€ase No. 15cv114

In re Sony Gaming Network396 F. Supp.2d 942, 991 (S.D. C2014) (Battaglia, J.)).
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“A duty to disclose may arise: (1) when thefendant is in a fiduciary relationship w
the plaintiff; (2) when the defendantchaxclusive knowledge of material facts I

th
ot

known to the plaintiff; (3) when the defendawtively conceals a material fact from {he

plaintiff; or (4) when the defendant makeartial representations but also suppres
some material fact.'In re Sony Gaming Network896 F. Supp.2d at 991.

“[lln a case where fraud is not an egsarelement of a @im, only allegation$

... of fraudulent conduct must satisfy the heightened pleading requirements ¢
9(b).” Vess 317 F.3d at 1105. “While fraud is not a necessary element of a
under the CLRA and UCL, a plaintiff manonetheless alleginhat the defendar
engaged in fraudulent conductid“[i]n that event, the claim is said to be ‘grounc
in fraud’ or to ‘sound in fraud,” and thegalding . . . as a whole must satisfy

5SES

4

bf Ru
clain
t
led
the

particularity requiremenof Rule 9(b).” Kearns 567 F.3d at 1125. “Because the

Supreme Court of California has helthat nondisclosure is a claim f
misrepresentation in a cause of actionffaud, it (as any other fraud claim) must
pleaded with particularity under Rule 9(b)d. at 1127.

Plaintiffs allege that “Defendant deaih automobiles and holds itself out
having knowledge and skill inédesign and manufacture of automobiles.” (ECF
23 at 1 16). Plaintiffs allege the hégtts are unsafe for nighttime drivindd. at T 1.
Plaintiffs allege that “Defendant knew about the inherent headlight system defeg
Vehicles at all relevant times.”ld. at § 216. Plaintiffallege that Defendant]
knowledge was based on custornemplaints, customer efforts to seek repairs f
Defendant, and Defendant’s issuance oksal Bulletins concerning the headligh
Id. at 71 42-43, 74.

Defendant allegedly issued two technisatvice Bulletins to its dealerships
March and June 2015 concerniregllight brightness. (ECF No. 23 at 142). Plain
allege these Bulletins state that “[sjome customers may comment of poor he
performance when driving in very dark rural aredd."at 1 43. While these Bulletir
were issued after the named Plaintiffs pasdd the allegedly-defective vehicles,
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Court finds that Plaintiffs hee alleged sufficient facts support a plausible inferenge

that Defendant had knowledge of thdei¢ at the time of the saleSee alsdMui Ho
v. Toyota Motor Corp.931 F. Supp.2d 987, 998 (N.D. Cal. 2013) (finding exclu
knowledge satisfied byllagations of “early consumer complaints about the defe

Defendants’ dealers who are their agents for vehicle repaif&)go v. Nissan N

Sive

Cct to

America Inc, No. CV 13-00686 DDP (MANXx), 2013 WL 5575065, at *6 (C.D. Cal.

Oct. 10, 2013) (allegations sérvice Bulletins issued biye defendant in 2007 “perniit

plausible inferences that [the defendantfvasvare of the defeat the time they sol
the vehicles in 2005 and 2006");

Further, Plaintiffs have alleged thatkin a reasonable time after purchasing
vehicles, Plaintiffs discovered and comp&drabout the performance of the headlig
In Gray v. Toyota Motor Sales, U.S.#e court declined to find that the defend

)

the
hts.

lant

manufacturer had exclusive knowledge of tederelating to the miles-per-gallon rate

of certain vehicles. No. CV 08-1690 P&I&x), 2012 WL 313703t *9 (C.D. Cal.

Jan. 23, 2012). The court found that the vehicles’ “real-world [miles-per-gallon] car

be readily and immediately observed dgyanan” and the defelant’s “knowledge o

its real world fuel performance ceased todxelusive™ when “the first [vehicle] was

—

JJ

driven off the lot[.]” Id. Unlike in Gray, Plaintiffs in this case did not discover the

alleged defect until driving in dark — and oftentimes rural — areas. (ECF No. 28 at

1,12, 43). The Court permits the plausibiference that “hedaimp brightness is” ng

—F

“something that is readily observable toguttal customers before they make their

purchase[.]” (ECF No. 37 at 11). Thew@t concludes that Plaintiffs have pl
sufficient facts to put Defendant on notice of their claims under the requireme

Rule 9(b). See Huntzinger2015 WL 8664284 at *8 (finding the plaintiff ple

sufficient factual allegations to satisfy R@@) and “to support an inference that

Defendant knew of the defecjs’Defendant’s motion to dismiss Plaintiffs’ fraud-bas

claims on the ground that Plaintiffs have failed to comply with Rule 9(b) is den
3. Safe Harbor Doctrine
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Defendant contends that Plaintiffennot maintain CLRA and UCL clain
because they fall into California’s safe air doctrine — which prevents general un
competition claims. Defendant contends tffgderal and state regulations govern
design, placement and output of vehicle hedudd[,]” and Plaintiffshave not alleges
any violation of these standatd(ECF No. 27-1 at 26 Defendant contends that “[
practice is not actionable under either théL or the CLRA if it is authorized b
specific legislation.” Id. Plaintiffs contend that the federal and state regulat

ions

Defendant relies on for its sdf@arbor argument allow remedies under other statufes —

including the CLRA and UCL.

“When specific legislation provides a ‘safe harbor,’ plaintiffs may not us
general unfair competition law to assault that harb@el-Tech Comms., Inc. v. L
Angeles Cellular Tel. Cp973 P.2d 527, 541 (Cal. 1998),Merrell Dow Pharms. Inc
v. ThompsoM78 U.S. 804, 817 (1986) (“a complaailieging a violation of a feders:

b the
DS

Al

statute as an element of atstcause of action, when Congress has determined that ther

should be no private, federal c&wf action for the violain,” cannot serve as the ba
for federal question jurisdiction). The Supee@ourt of California has stated that |
scope of the UCL “is not unlimited” becsa “[s]pecific legslation may limit the

judiciary’s power to declare conduct unfairCel-Tech 973 P.2d at 541. “When

specific legislation provides a ‘safe harbor,’ plaintiffs may not use the general
competition law to assét that harbor.”ld. An action under thELRA can be limited
by a safe harbor as welkee Bourgi v. West Covina Motors, |r83 Cal. Rptr.3d 758
766 (Cal. Ct. App. 2008) (finding “the provisioosthe CLRA must be read togeth
with the safe harbor provian” of a California statute Alvarez v. Chevron Corp2009
WL 5552497, No. CV 09-3343-GHK (Cwx), 8 (C.D. Cal. Sept. 30, 2009) (“A
with the UCL, specific legislation on poimay create a ‘safe harbor’ defense to
more general prohibitions of the CLRA."Jhe safe harbor doctrine will prevent CLH

or UCL claims if separate legislation “aelly ‘bar[s]’ the action or clearly permit[$

the conduct.”Cel-Tech 973 P.2d at 541.

-13- 15cv2365-WQH-JMA
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Defendant identifies one deral and one state regulation that regulate
adequacy of motor vehicle hdigghts. (ECF No. 27-1 at 263pe49 C.F.R. § 571.10
(2016); Cal. Veh. Code § 2610However, Defendant doest identify any regulatiof
or statute that prevents Plaintiffs from puing CLRA or UCL clans in federal court
or that otherwise operate‘tbar’ th[is] action[.]” Cel-Tech973 P.2d at 541. Furthe
one federal statute that Plaffs allege Defendant violatl contains another provisic

the

I,

DN

that states that “[a] remedy under [the s&tigtin addition to other rights and remedies

under other laws of the United States or a State.” 49 U.S.C. § 30103(d); ECF
at  52. Defendant’s motion to dismRBkintiffs’ CLRA and UCL claims based ¢
California’s safe harbor doctrine is denied.

4. CLRA

No. :

1

Defendant contends that Plaintiffs’ RA claim fails because Plaintiffs do njot

identify a specific statement that waselk to mislead a reasonable consun
Defendant contends that Plaintiffs’ onillegation of a misleading statement
[Plaintiffs’] vague allegatn” concerning Defendant’s gmotional materials. (EC
No. 27-1 at 24). Defendant contends thairRiffs do not dispute the accuracy of g
specific statement made by Defendant. aiiiffs contend their allegation th
Defendant violated the TREAD Act by failing diesclose the alleged defect “gives r
to a CLRA claim.” (ECF No. 34 at 26). dthtiffs contend thaDefendant’s allege
TREAD Act violation supports a CLRA alm “regardless of any affirmatiy
misrepresentation[.]d.

The CLRA applies to every transactiorathresults in the sale of goods tq
consumer, and the statute prohibits varionfir or deceptive actsCal. Civ. Code &
1770(a). The statute prohibits, in relevaatt, “[rlepresenting that goods . . . ha
sponsorship, approval, charaesécs, ingredients, uses, benefits, or quantities that
do not have ... are of a particulamgtard, quality, or grade,” and “[a]dvertising gog
or services with intent not to sell theam advertised.” Cal. Civ. Code 88 1770(a)
(@)(7); (8)(9). The CLRA imposes liability on a party that omits a material fac
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consumer, defined as a facatha reasonable consumer would deem . . . important
“would certainly attach importae to the disclosure of[.]Collins v. eMachines, Inc
134 Cal. Rptr.3d 588, 593-94 (Cal. Ct. App. 20itation omitted). Under the statu

omission of a material fact is actionabivhen the defendahtid exclusive knowledge

of material facts not known to the plaintiff[.]LiMandri v. Judkins 60 Cal. Rptr.2¢
539, 543 (Cal. Ct. App. 1997). To pursue a fraudulent omission claim under the ¢
“California federal courts have held thahder the CLRA, plaintiffs must sufficient

allege that a defendant wasae of a defect at the time séile to survive a motion {o

dismiss.” Wilson v. Hewlett-Packard Cd68 F.3d 1136, 1145 (9th Cir. 2012).
A duty to disclose a material fact mayise out of factual allegations of “al

safety concerns posed by the defe@dugherty v. American Honda Motor Co., Inc.

51 Cal. Rptr.3d 118, 127 (Cal. Ct. App. 200@je risk of a safety issue arising frc

a defect, without an allegation of physical injury, may constitute a materialSaef.

Mui Ho, 931 F. Supp.2d at 997 (holdiitgs “a basic rule of California law” that “a fa
can give rise to a duty to disclose andaationable omission if it implicates safe

concerns that a reasonable consumer would find materfélR;v. General Motors

Corp, 496 F. Supp.2d 1088, 1096 (N.D. Cal. 200iMding allegedly-defective
speedometer is “material tloe reasonable consumer, @mand passenger” becaus
may “lead to traveling at unsafe speedsThe Court finds that Plaintiffs have pls
facts sufficient to support the conclusiorathhe alleged defect in the headlig
concerned a safety risk that Plaintiffs wabfihd material in purchasing a motor vehic

Plaintiffs allege that Defendant “and ii®alerships were fully aware of t
inadequacy of the headlights(ECF No. 23 at { 51). Plaintiffs allege Defendant
aware of these concerns based upon custaomplaints and Bulletins issued
Defendant in March angline 2015, and these concernsrhamat . . . notification to thg
government and consumensfider the TREAD Act.d. at 1 38-50, 53. The Cou
concludes that Plaintiffs’ allegation ofistomer complaints over the headlights
sufficient to support a plausible inferertbat Defendant had kndadge of the defec

-15- 15cv2365-WQH-JMA

and

€,

CLR/
y

1y

m

NasS

by

\vV

5 1S

—+




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

at the time of the salessee supraection I11.C.2.

Further, Plaintiffs allegéhat under federal law, tlfeeadlight safety concerng

raised by Plaintiffs “warrant[ed] . . . tiication to the government and consumelrs”
pursuant to the TREAD Act. (ECF N23 at 1 51-53). The TREAD Act was enacted
by Congress in 2000, and,nelevant part, requires thatmotor vehicle manufacturer
must notify the Secretary of Transporatiupon learning of a defect that relates to
motor vehicle safety. 49 U.S.C. § 30118&yzuki Motor Corp. v. Consumers Union
of U.S., Inc. 330 F.3d 1110, 1120 (9th Cir. 2003) (Kozinski, C.J., dissenting ffrom
denial of rehearing en banc). The Court finds that Plaintiffs have alleged sufficier
facts to establish a CLRA violation basgwbn the allegation that Defendant had a duty
to notify the Secretary of Transportatigursuant to the TREAD Act, upon receivipg
numerous complaints about the headlights. 49 U.S.C. § 30118(c)ge&nlso Inr
Toyota Motor Corp.790 F. Supp.2d 1152, 1172-73 (C.D. Cal. 2011) (finding that an
alleged TREAD Act wlation was a sufficient basis for a “a CLRA claim based on

fraudulent omissions.”). Defendant’s nwtito dismiss Plaintiffs’ CLRA claim i
denied.

5. UCL

Defendant contends that Plaintiffs hdaéed to identify fraudulent, unfair,
unlawful conduct. Defendanbnotends that Plaintiffs have failed to identify an unfair
business practice because thehicles’ headlights operatedactly as described, and
the effectiveness of theehdlights was easily discernable to any prospective buyer.”
(ECF No. 27-1 at 25). Defendtacontends that Plaintiffs have failed to identify
unlawful conduct because Plaffgihave failed to adequdyeplead a CLRA violation

Plaintiffs contend that Defendantenduct was fraudulent because Defendgant
failed to disclose to customers that its Hgguds were unsuitable for safe night driving.
Plaintiffs contend that Defelant’'s conduct was “unfair’ because it violates the policies
underlying the federal headlight regulations and safety reporting requirements
including the TREAD Act.” (ECF No. 34 at 27). Plaintiffs contend that Defendant’s

-16 - 15cv2365-WQH-JMA
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conduct was unlawful because Plaintiffs hauficiently pled violations of the CLRA

a federal motor vehicle safety standartj Areaches of expreasd implied warranty}.

The UCL defines “unfair competitiords “any unlawful, unfair or fraudule

business act or practice andainfdeceptive, untrue or méslding advertising[.]” Cal.

Bus. & Prof. Code 8§ 17200. The purposé&hefUCL “is to protect both consumers g
competitors by promoting fair competition in commercial markets for goods

nd

b alnC

services.” Kasky v. Nike, In¢c45 P.3d 243, 249 (Cal. 2002). To establish stan

ing

under the UCL, a consumer needs to estalthat “(1) the defendant made a fajse

representation about a produ@) the consumer purchastx product in reliance

the misrepresentation, a8) he would not have puraked the product otherwisa.

Hinojos v. Kohl’'s Corp.718 F.3d 1098, 1109 (9th Cir. 2018% amended on deni
of reh’g and suggestion of reh’g en ba@aly 8, 2013) (citation omitted).

n

Al

The Court finds Plaintiffs’ allegation thBefendant concealed a material defect

sufficient to support a reasonable inference that Plaintiffs relied on the allege
disclosure in deciding to purchase the vehictsse supraection 111.C.4; ECF No. 2
at § 220see also Huntzinge015 WL 8664284, at *6 (findg an allegation of non
disclosure was “sufficient to estalflistanding [under the UCL] if supported
reasonable factual inferences.The Court finds that Plaiffs have standing to brin
their UCL claim.

The UCL’s unlawful prong “permits violations of other laws to be treate
unfair competition that is independently actionabldd. The statute applies |
“anything that can properly be called a besis practice and that at the same tim
forbidden by law . . . be it civigriminal, federal, state[.]'Sybersound Records, In
v. UAV Corp, 517 F.3d 1137, 1151 (9th Cir. 2008)tation omitted). Having foun
that Plaintiffs adequately alleged a CLBlAIm against Defendant, the Court conclu
Plaintiffs have adequateafleged a claim against Defemd&or “unlawful” conduct in
violation of the UCL; see Herron v. Best Buy Co. In824 F. Supp.2d 1161, 11]
(E.D. Cal. 2013) (“CLRA violations may seras the predicate for ‘unlawful’ busine
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practice actions under the UCL.").
The test for liability under the UCL"sinfair” prong remains “in flux.”Lozano

v. AT&T Wireless Servs., In&04 F.3d 718, 735 (9th CR007). Prior to 1999, courf
held that a business practice under the UGtoissidered “unfair . . when it offends

an established public policy or when thw&ctice is immoral, unethical, oppressi

unscrupulous or substantially injurious to consumerS.” Bay. Chevrolet v. Gep.
Motors Acceptance Corp85 Cal. Rptr.2d 301, 316 (Cal. Ct. App. 1999) (citati

omitted). Under this approach, courtasider the business practice’s “impact or
alleged victim, balanced ag@i the reasons, justifications and motives of the all
wrongdoer[,]” and “weigh the utility of the endant’s conduct against the gravity
the harm to the alleged victim[.]McKell v. Washington Mut., Inc49 Cal. Rptr.3d
227, 240 (Cal. Ct. App. 2006). However, Bigpreme Court of California rejected tl
approach in an anticompetitive practicesegaand held that an “unfair” busine
practice must “must be tethered to a constital or statutory provision or a regulati
carrying out statutory policy.’Cel-Tech 973 P.2d at 543. While tl&el-Techcourt
disapproved of the previous balancing approaatated that “[mdthing we say relate
to actions by consumers|.]ld. at 544 n.12. Followin@el-Tech a split of authority

developed concerning the “@f’ prong of the UCL.See Bardin v. Daimlerchrysle

Corp, 39 Cal. Rptr.3d 634, 639-43 (Cal. Ct. App. 2006) (reviewing split). Wit
further guidance on the “unfair” prongpurts have applied both test§ee In re
Seagate Tech. LLC LitigCase No. 16-cv-00523-JCS, 2017 WL 528398, at *16 (]
Cal. Feb. 9, 2017) (“Absent guidance frahe California courts about the prof
definition of an unfair business practidederal courts havepplied both tests.”
(citation omitted).

In this case, the Amended Complamiteges sufficient facts to support
conclusion that Defendant violated the “unfarong of the UCL under either test. T
Court finds that Plaintiffs have adequgitalleged that Defedant’s conduct violate
established public policy, anddtthis violation allegedlgaused Plaintiffs to suffer &
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injury. Courts have recognized that autdnte safety and disclosing safety hazards to

consumers are each important policy goaikee Mui Hp 931 F. Supp.2d at 1000
(“failing to provide safety information is agutice that violates public policy”) (citatign
omitted). The stated purpose of the fedetahdard used to regulate motor vehicle
headlights
Is to reduce traffic accidents and desé&nd injuries resulting from traffic
accidents, by providing adequate illumation of the roadway, an
enhancing the conspicuity of motorhveles on the public roads so that
their presence is perceived and tisggnals understood, both in daylight
and in darkness or other conditions of reduced visibility.

49 C.F.R. § 571.108 (2016). Further, theu@ finds that the Amended Compla|nt

alleges an “unfair” business practice claim that is tethered to a legislatively declare

policy. Cel-Tech973 P.2d at 5435eeECF No. 23 at 11 52-57 (alleging violationg of
the TREAD Act and a Federal Safety i8tard set by the National Highway Traf
Safety Administration).

C

To state a claim under the fraudulgmong of the UCL, Plaintiffs musgt
adequately plead a business practice “imctvimembers of the public are likely to pe
deceived.”Morgan v. AT&T Wireless Servs., In89 Cal. Rptr.3d 768, 784 (Cal. Ct.
App. 2009) (citation omitted)The standard under botlet€LRA and the “fraudulent’
prong of the UCL is the “reasonable consuhtest, which requires a plaintiff to show

that members of the public are likely be deceived by the business practice or

advertising at issueDorfman v. Nutramax LahsNo. 13cv0873 WQH (RBB), 2013
WL 5353043, at *10 (S.D. Cal. Sept. 23, 2013xyHs, J.). The Court has concluded
that Plaintiffs adequately alleged @GLRA claim against Defendant based on|an
allegation of fraudulent omissiorlherefore, the Court findbat Plaintiffs have pled
sufficient facts to support the conclusioattbefendant violated the fraudulent prgng
of the UCL;see also Mui H0931 F. Supp.2d at 1000. Detant’s motion to dismiss
Plaintiffs’ UCL claim is denied.
6. Breach of Warranty Claims
I. Song-Beverly Consumer Warranty Act: Breach of Express

-19 - 15cv2365-WQH-JMA
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Warranty
Defendant contends that Plaintiffsagh for breach of express warranty fg

because Plaintiffs do not describe the ®rmon coverage of thalleged warranty.

Plaintiffs contend that the vehicles wegipped with a warrdy whereby Defendar
agreed to “repair, replace, or adjustaizive parts on the Vehicles.” (ECF No. 34
24) (citing ECF No. 23 at  131). Plaintiffsntend that Defendafdiled to repair ol
remedy the alleged headlight defeaddaDefendant refusetb honor the limiteg
warranty as to two Plaintiffs.

The Song-Beverly Consumer Warranty tAmovides, in relevant part, th
“nothing in this chapter shall affect the rigiithe manufacturer, distributor, or retai
to make express warrantieglwrespect to consumer goods.” Cal. Civ. Code § 1
“[T]o plead a cause of actidar breach of express warrangne must allege the exg
terms of the warranty, plaintiff's reasdila reliance thereon, and a breach of
warranty which proximately caes plaintiff injury.” Williams v. Beechnut Nutritio
Corp, 229 Cal. Rptr. 605, 608 (Cal. Ct. App. 198Bgniel v. Ford Motor Cq.806

F.3d 1217, 1223-24 (9th Cir. 2015) (reviewing @bexpress warranty to address clai

for breach). “To prevail on a theory of breatlexpress warranty, [the plaintiffs] my
prove that [the defendant] maaléirmations of fact or promes that became part of t
basis of the bargain.Maneely v. Gen. Motors Cord08 F.3d 1176, 1181 (9th C
1997).

In the Amended Complaint, Plaintiffallege that “[tjhrough Limited Nev
Vehicle Warranties, Defendargxpressly warranted to California Plaintiffs 3
California Class members that they wouldat, replace, or adjust defective parts
the Vehicles.” (ECF No. 23 at 1 131). Alk#fs do not “allege the exact terms of t
warranty” at issue in this cas@illiams, 229 Cal. Rptr. at 608. Maneely the Court
of Appeals affirmed summary judgment inéa of the defendant on a breach of exp
warranty claim because the plaintiffschaot identified “a specific and unequivog

Is
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written statement[.]” 108 F.3d at 1181. Theurt of Appeals found that the alleged
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express warranty, contained print and television @vertising, failed because |i

“malde] no explicit guarantees.d. In this case, Plaintiffs have provided the Cc
with only a general descripin of the alleged express wartawithout reference to it
exact terms. The Court grants Defent&antotion to dismiss Plaintiffs’ breach
express warranty claim under the Song-Beverly Consumer Warranty Act.

ii. Song-Beverly Consumer Warranty Act: Breach of Implied

Warranty

Defendant contends that Plaintiffalfeo allege facts to support a breach

implied warranty under both G@rnia and Texas law.Defendant contends th
Plaintiffs’ claim fails becausthe vehicles are still merchiable and Plaintiffs do ng
allege that the headlights failed to functamerform as designefefendant contend
that one named Plaintiff's claim fails besauthat Plaintiff traded in a vehicle

Defendant, and Defendant accepted the vedlegout regard tdahe alleged defect.

Plaintiffs contend that Defendant breadhthe implied warranty of merchantabil
because the headlights are “deficient, uasaid unreliable [and] not merely ‘le
effective’ or ‘different.”” (ECF No. 34 a25). Plaintiffs contend that a vehicle w
headlights that do not adequately illumin#te roadway “is not fit for its ordinar
purposes.”ld. at 26.

Under California law, “every sale of consengoods that are sold at retail in t
state shall be accompanied by the manufacts and the retlaseller's implied

warranty that the goods are merchantabl€al. Civ. Code. § 1792. This implie

warranty expires “one year following thdesaf new consumegoods to a retail buyer
if the duration of an express warrantynist stated. Cal. Civ. Code § 1791.1(

“Unlike express warrantiesyhich are basically contractual in nature, the imp

warranty of merchantability eses by operation of law American Suzuki Motor Corp.

v. Superior Ct.44 Cal. Rptr.2d 526, 529 (Cal. Ct. App. 1995 modified on denis
of reh’g (Sept. 21, 1995). “Merchantable” goaale defined under California law
be “fit for the ordinary purposes for whiskich goods are used[.[Zal. Com. Code

-21 - 15cv2365-WQH-JMA

of
At
t
S
to

ty
S
th

y

NIS

14

d

C).
ied

W)




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

2314(2)(c). “The core tesif merchantability is fitness for the ordinary purpose
which such goods are usediSip, 65 Cal. Rptr.3d at 700. The implied warranty
merchantability “does not impose a generglieement that goods precisely fulfill th
expectation of the buyer. Instead, ibyides for a minimum level of quality
American Suzuk#é4 Cal. Rptr.2d at 529 (citation omitted). A breach “occurs i
product lacks ‘even the most basic dsgof fitness for ordinary use.Birdsong 590
F.3d at 958 (quotinlylocek v. Alfa Leisure, Inc7 Cal. Rptr.3d 546, 549 (Cal. Ct. A
2003)).

for
of

the

In American Suzukthe California Court of Apgal dismissed a proposed class

action complaint alleging a breach ofphed warranty claim against a vehic
manufacturer. 44 Cal. Rptr.2d at 531-Fhe court found the consumers had failes
state a claim for breach of implied warngnbased on allegations a defect thal
created an allegedly unsafe risk of roll-oa&ecidents, because “the[] vehicles remai
fit for their ordinary purpose.’ld. at 531. To support thignding, the court relied o

a factual allegation that “the stamajority of the [vehiclegold to the putative class djd

what they were supposed to do for asd as they were supposed to do it[I{.
(citation omitted). IMAmerican Suzukthe evidence provided at the motion to disn
phase demonstrated “that only a small perggntd the [vehicles] sold during the cls
period have been involvediallover accidents” — and tlo®urt identified there was n
allegation that the plaintiffs suffer@@rsonal injuries or property damadd. at 528,
531.

The American Suzukicourt concluded that'the implied warranty of
merchantability can be breachexly if the vehicle manifests a defect thatis so b
it renders the vehicle unfit for its ordinygourpose of providing transportationld. at
529. Inlsip, the California Court of Appeal distinguishAtherican Suzukand this
“descriptive language” by finding it applied only to “cases in wmohdamage hayg

been sufferdd” 65 Cal. Rptr.3d at 699. The courtlsip rejected thé&merican Suzuki

standard for merchantability, and insteadrfd that “[d]efining the warranty in tern
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of a vehicle that is “in saf@ndition and substantially freedéfects” is consistent wit
the notion that the vehicle is fit for thedamary purpose for which a vehicle is use
Id. at 700.

In this case, Plaintiffs have allegextts sufficient to support the inference t
the vehicles at issue “lack]] . [the] fitness for ordinaryse” while driving in dark o
rural areas. Birdsong 590 F.3d at 958 (citation omitted). The Court conclu
Plaintiffs have sufficiently pled a legallyognizable injury in being prevented frg

properly observing signage anddestrians while driving the Wecles in dark or rural

areas;see suprasection IlI.C.1. This factual allegation is sufficient to support
conclusion that Defendant breached thplied warranty of merchantability under C

d.”

hat
[
des
m

the
al.

Civ. Code. § 1792See Isip65 Cal. Rptr.3d at 700 (“We reject the notion that merely

because a vehicle provides transportatiomfgmint A to point B, it necessarily do
not violate the implied warranty of merchabtlity.”). Defendant’s motion to dismis
Plaintiffs’ breach of implied warranty claim under the Song-Beverly Cons
Warranty Act is denied.
iii. Breach of Implied Warranty: Tex. Bus. & Com. Code § 2.314

Under Texas state law, “a warranty tlthé goods shall be merchantablg
implied in a contract for thesale if the seller is a merchant with respect to gooc
that kind.” Tex. Bus. & Com. Code 8314(a). “For goods to breach this warrar

2S
S

Limer

IS
Is of
Ity,

they must be defective—that is, they miostunfit for the ordinary purposes for which

they are used because of a lacls@inething necessary for adequac@én. Motors
Corp. v. Brewer966 S.W.2d 56, 57 €x. 1998) (citation omitted). IBrewer, the
Supreme Court of Texas rejected a rolaor breach of the implied warranty

merchantability because the product at esSmerely fail[ed] to fulfill the precise
expectations of the consumer because the product is more cumbersome to

anticipated.”ld. The plaintiffs irBreweralleged that seatbelts advertised as auton
would sometimes fail to operate — but theipliffs could physically override the syste
to manually secure the restraintl. at 56-57. The court held that a product doeg
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breach the implied warranty “merely becausoes not function as well as the buj
would like[.]” Id. at 57. A later case identified thBtewer did not find a defec
because the seatbelt failurel diot render the vehicle “[ufif for its ordinary purposé
of protecting the” driver — it merely madbe vehicle “more difficult to use the
anticipated[.]”Otis Spunkmeyer, Inc. v. Blake®p) S.W.3d 678, 688 (Tex. App. 200

In this case, unlike the plaintiffs Brewer, Plaintiffs allege they suffer an alleg
injury even after taking the affirmativetep of engaging the vehicles’ high be

headlights. SeeECF No. 23 at § 31. As discuss#abve, Plaintiffs have pled fagts

sufficient to support the conclusion thaé theadlights have caused Plaintiffs leg:
cognizable injury. Defendant’'s motiondessmiss Plaintiffs’ chims under Texas la
Is denied.
Iv. Magnuson-Moss Warranty Act
Defendant contends that Plaintiffd ta allege a Magnus-Moss Warranty Ac

claim because “Plaintiffs fail to state anyigdatate warranty claims[.]” (ECF No. 27;

at 30). Plaintiffs contend that they hastdficiently pled a violation of the Magnuso
Moss Warranty Act if their warranty claims under state law survive.

The Magnuson-Moss Warranty Act creadgfederal cause of action for brea
of an implied warranty15 U.S.C. § 2310(d)(1)(B3$ee Gusse v. Damon Car$70 F.
Supp.2d 1110, 1116 (C.D. Cal. 2007) (“the Magnuson-Moss Act creates a st

yer
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federal cause of action for breach of aplied warranty”). Tle substantive elemen

S

of the Magnuson-Moss Warranty Act ane thong-Beverly Consumer Warranty Act

“are the same[,]” and both ‘geire the plaintiffs to pleasuccessfully a breach of state
warranty law.” Birdsong 590 F.3d at 958 n.2. The Court has concluded that Plaintiffs

have alleged violations @alifornia and Texas implied wanty laws — therefore, th

Court denies Defendant’s motion to disePlaintiffs’ Magnuson-Moss Warranty Act

claim. See Clemens v. DaimlerChrysler Corp34 F.3d 1017, 1022 (9th Cir. 200
(“this court’s disposition of the state law warranty claims determines the disposi
the Magnuson-Moss Act claims.”).
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7. Texas Deceptive Trade Practices Act
Defendant contends that the Texaaiftlffs’ Texas Deceptive Trade Practig
Act (“DTPA”) claims are time-barred by tis¢atute of limitations. Defendant conter
that the filing of a class action only tolls cfe that the originally-named Plaintiffs h
standing to bring. Defendaocbntends that the Texas Plaintiffs’ DTPA claims shc
not be tolled because none of the originalgmed Plaintiffs purchased their vehic

es
ds
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juld
es

in Texas. Plaintiffs contend that Plaintiff Wilson’s DTPA claim is not time-bdrred

because filing the class action tolls the statftlimitations of the claims of potenti
class members. Plaintift®ncede that “Mr. Stewart’s DTPA claims are time barrt
(ECF No. 34 at 29).

The DTPA contains a two-year statutdiofitations. Tex Bus. & Com. Code

Al
3d.H

8

17.565. InAmerican Pipethe Supreme Court held ti#te commencement of a clalss

action suspends the applicable statute of limitations as to all asserted membe
class who would have been parties hadstiiebeen permitted to continue as a ¢
action.” American Pipe & Const. Co. v. Uta#hl4 U.S. 538, 554 (1974). Followir
this decision, courts have held that the rule announcégnierican Pipeonly tolls
claims that the named pldiifi in the original class action has standing to purstiee
In re Countrywide Fin. Corp860 F. Supp.2d 1062, 1068 (C.D. Cal. 2012).
I. Plaintiff Stewart’'s DTPA Claim

In this case, the original Complaint was filed on October 19, 2015, ar
Amended Complaint was filed on April 29, 201Befendant contendle date of thg
Amended Complaint should be used to deteerwhen the statute of limitation expire

and Plaintiffs do not address this issue in their oppositieeECF No. 27-1 at 27

Plaintiff Stewart allegedly purchased hidiae in May 2013. (ECF No.23 at 1
Using either the date the original Coieapt was filed or tk date the Amende
Complaint was filed, the Court finds tHataintiff Stewart's DTPA claim is barred k&
the two-year statute of limitations. The@bgrants Defendant’s motion to dism
Plaintiff Stewart’s DTPA claim.
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ii. Plaintiff Wilson’s DTPA Claim

The original Complaint asserted six sas of action against Defendant by t
named Plaintiffs: Plaintiff Armando J. Becemneho allegedly purchased his vehicle
Escondido, California; and Plaintiff Guillmo Ruelas, who allegedly purchased
vehicle in Bakersfield, Califorai (ECF No. 1 at {1 7-8T.he original Complaint doe€
not include named Plaintiffs who purchased vehicles in Texa&merican Pipethe
Supreme Court identified thahe commencement of thaiginal class suit tolls the
running of the statute for all purported mgers of the class[.]” 414 U.S. at 5
(emphasis added). Subsequent courthis Circuit have interprete@imerican Pipe
to toll only the claims that thplaintiffs named irthe first complaint filed in the cag
had standing to pursu&ee In re Countrywid&60 F. Supp.2d at 1068 (“This Col
and others have achievigd balance by holding th&merican Pipavill only toll those
claims that the named plaintiff in the dngl class action had standing to pursue

Maine State Retirement Sys. v. Countrywide Fin. C@22 F. Supp.3d 1157, 116

(C.D. Cal. 2010) (declining to “extendfmerican Pipdolling to class action claim
the original named plaintiffs had no standing to bring”).
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To demonstrate standing to sue irclass action complaint, “even named

plaintiffs who represent a class must allegel show that thegersonally have bee
injured, not that injury has been suffet®dother, unidentified members of the clas
which they belong and whichef purport to representl’ewis v. Case\p18 U.S. 343
357 (1996) (citations omitted). The origir@admplaint does not name Plaintiffs w
reside in Texas. Plaintiffs bear the burdeaf demonstrating standingLujan v.

n

to

JJ

Defenders of Wildlife504 U.S. 555, 561 (1992). The Court finds that neither of the

two Plaintiffs named in the original Cotant had standing to pursue a DTPA clg
on behalf of Plaintiff Wilson.See In re Ditropan XL Antitrust Litigh29 F. Supp.2(

1098, 1107 (N.D. Cal. 2007) (“at least one ndm&intiff must have standing with

respect to each claim the starepresentatives seek to bring.”). The Court gt
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Defendant’s motion to dismiss Plaintiff Wilson’s DTPA cl&im.

8. Unjust Enrichment

Defendant contends that Plaintiffs’ atafor unjust enrichment is derivative
their other state law allegatis and cannot survive “as arstlalone cause of action|.
(ECF No. 27-1 at 12, 30). Defendant contetindd if Plaintiffshave adequately ple
substantive causes of action, their claimuimust enrichment should be denied becza

Of
]H
d

juse

Plaintiffs have pled a contract between theipa. Defendant contends that Plaintiffs’

allegation of an express warranty betweerptréies requires dismissal of the claim

unjust enrichment. Plaintiffs contend they have adequately pled their unjust enri¢

claim because it is groundedequitable principles of restitution. Plaintiffs conte
they may plead alternative statementistieg to their claim of express warran
between the parties.

“[l]n California, there is not a standalooause of action for ‘unjust enrichmen
which is synonymous with ‘restitution.’Astiana v. Hain Celestial Grp., In&Z83 F.3d
753, 762 (9th Cir. 2015) (citations omittedilowever, “[ulndelCalifornia law, unjust
enrichment is an action in quasi-contract gmbt cognizable when there is a valid
enforceable contract tveeen the parties.Cont’l Cas. Co. v. Enodis Corp417 Fed
Appx. 668, 670 (9th Cir. 2011). Plaintiffs haaleeged the existence of a valid contr
between the parties to support theirmidor breach of express warranty clasagECF
No. 23 at § 131.

Federal Rule of Procedure 8@l)ows parties to plead claims in the alterna;
or in an inconsistent manner, and courtthia Circuit have bowed unjust enrichmern
and breach of contract claims t@peed simulatenously in one acti@®ed-ed. R. Civ.
P. 8(d)(2-3) (“[a] party may set out 2 amore statements of a claim or defel

2 Plaintiffs’ eighth cause of action in the Amended Complaint includes c
Bur_suant to various state laws (including the District of Columbia). The n
laintiffs in the Amended Complaint alleilgye urchased vehicles in California a
Texas. Plaintiffs’ eighth cause of action do@t include claims pursuant to Califort
or Texas law. ;EC_ No. 28 1 165-214). The Court grants Defendant’s motig
dismiss Plaintiffs’ eighth cause of actioedause the named Plaifs in the Amendec
Complaint bring claims under only California and Texas state laws.
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alternatively . . . [a] party may state asnyaeparate claims atefenses as it has,
regardless of consistency.l)pngestv. Green Tree Servicing L4 F. Supp.3d 1289,

1302 (C.D. Cal. 2015) (citing cases “permitt[ing] unjust enrichment and bregch o

contract claims to proceedmiltaneously”). The Court findbat Plaintiffs have ple

)

their claim for unjust enrichment in the attative to their breach of express warranty

claim. See Longest74 F. Supp.3d at 1302 (finding thae “plaintiffs have pleade

0

their contract and unjust enrichment claimshe alternative, and [the court] declines

to dismiss the unjust enrichment claims on these grounds.”). The Court
Defendant’s motion to dismiss Plaintiffs’ unjust enrichment claim.

9. Request for Injunctive Relief

Defendant contends that the primauyisdiction doctrine and the doctrine
conflict preemption bar Plaintiffs’ clai for the institution of a recallSeeECF No. 23

denie

of

at 62. Defendant contenttsat the remedy of instituting a recall “is precisely the type

of remedy that Congress established MBAT[National Highway Traffic Safety

Administration] to investigate[.]” (ECHNo. 27-1 at 31). Defendant contends that
Congress has created sixty pages of federal regulations concerning the design

brightness of headlight systems. Defendemontends that théderal Safety Ac

Lo

contains congressional directives on wheéimerhow to institute a motor vehicle recall.

Plaintiffs contend that the primary jadiction doctrine is inapplicable because

Plaintiffs have not challengedspecific federal safety stdard of regulation, or soug

to interfere with any ongoing deral investigation.Plaintiffs contend that consumEr

motor vehicle safety is an area traditionatgerved for state regulation. Plainti
contend that courts in this Circuit have found that judicially-imposed recalls a
conflict preempted by federal law.

S

[€ NC

Under the Supremacy Clause of the UthiBtates Constitution, “state law that

conflicts with federal lev is without effect.” Cipollone v. Liggett Grp.505 U.S. 504

516 (1992) (citation omitted). In the absent&an express provision for preemption

there are two types of preemption: digireemption and conflict preemptio@rosby
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v. Nat'l Foreign Trade Council530 U.S. 363, 372 (2000). In this case, Defen
contends that conflict preemption applieBlaintiffs’ request for a judicially-institute
recall because the federal NHTSA is tasketth investigating keged vehicle defect
and instituting motor vehicle recall¥.he Supreme Court has held that
P]n_all pre-emption cases, and partiaty in those in which Congress has
egislated . . . In a field which theg®¢s have traditionallyccupied . . . we
start with the assumption that the brst ﬁollce powers of the States were
not to be superseded . . . unless W the clear and manifest purpose of
Congress.
Wyeth v. Levineé55 U.S. 555, 565 (2009) (citatioasd quotation marks omitted).
Congress has enacted law ayukations “in a field which the States have tradition:
occupied,” courts must apply a preqution against conflict preemption “becady
respect for the states as independent sayesaén our federal system leads us to ass
that Congress does not cavalierly pre-empt state-law causes of adtioDaniel v.
Wells Fargo Invs., LLC717 F.3d 668, 675 (9th Cir. 2013) (quotMiyeth 555 U.S.
at 565 n.3). Courts are “reluctant to invalglat . state legislation in the field of saft

where the propriety of local regulon has long been recognizedRaymond Moto

Transp., Inc. v. Ricet34 U.S. 429, 443 (1978) (citation wt@d). “In no field has thisg

deference to state regulation been greater that of highway safety regulationld.
Courts in this Circuit have concludedhtta court-instituted motor vehicle rec
“is a remedy rather than a substantivediof regulation” — and accordingly, “tt
regulatory field in question is more propedegfined as that of motor vehicle safet
In re Toyota Motor Corp. Unintended Accel. Mkith4 F. Supp.2d 1145, 1196 (C,
Cal. 2010);Chamberlan v. Ford Motor Cp314 F. Supp.2d 953, 958-59 (N.D. G
2004) (finding that “[m]otor vehicle safetyas area of traditional State police pow
and that “States historically have providapinctive remedies in the field of vehic
safety.”). The Safety Aallows citizens to petition the Department of Transporta
to investigate a potential defect, and provides that any remedy through the f

process “is in addition to other rightacaremedies under other laws of the UniLed

States or a State.” 49 U.S.C. § 30103&Be also49 U.S.C. § 30118(b) (“Th
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Secretary [of Transportation] may makédiraal decision that anotor vehicle . .

contains a defect relatedrtootor vehicle safety . . . Any interested person also shall be

given an opportunity to present information, views, and arguments.”).
The Court applies the presumption against conflict preemption ag
Defendant, and denies Defendant’s motioditmiss Plaintiffs’ claim for injunctivg
relief in the form of a recallSee also ChamberlaB14 F. Supp. 2d at 964 (applyi
conflict preemption to preserve a claim fadicially-instituted recall because “the ple
meaning of the language in the savings clauseis that [] State law remedies &
preserved.”).
I\VV. Conclusion
IT ISHEREBY ORDERED that the Matn to Dismiss the Amended Compla
filed by Defendant (ECF No. 2/ § GRANTED in part and DENIED in part. Plaintiff

fourth cause of action for breach afrfg-Beverly Consumer Warranty Act (Expre

Warranty) claim is dismissed. Plaintiffs'\anth cause of action for violations of t
DTPA by Plaintiffs Stewartrad Wilson is dismissed as both Plaintiffs. Plaintiffs’
eighth cause of action is dismissed. alhother respectd)efendant’'s Motion tc
Dismiss the Amended Complaint (ECF No. 27) is DENIED.

DATED: March 10, 2017
D i 2. Nagea
WILLIAM Q. HAYES
United States District Judge
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