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Holding, Inc. Shareholder Litigation Doc

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

IN RE: Case No0.:3:15¢cv-02722GPGKSC

ORDER GRANTING DEFENDANTS’

Bofl HOLDING, INC. SHAREHOLDER | MOTION TO DISMISS

LITIGATION
[ECF No. 128]

INTRODUCTION
This is a shareholder derivative suit, broughtasfockholdef Bofl Holding,

Inc., on behalf of the comparggainst Gregory Garrabrants, Andrew J. Micheletti, E
Bar-Adon, and John C. Tollcollectively, “the Defendants”)Currently before the Cou
is Defendants’ Motion to Dismiss the Second Amended Consolidatediolder
Derivative Complaint (“the SAC”) filed by Bofl shareholder Andrewalcaterra. ECF
No. 128.

Following extensive mimn practice over the last four yeaaintiff's claims
have been reduced to one seekmgpvey against théefendantdirectors and officerto
reimburse “amounts [Bofl] paid to outside lawyers, accountantsinvestigators in
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connection with Bofl’anternal investigation” by Bofl's Audit Committee in April 2015
SAC T 92. Defendantsmotion to dismiss the SA@sertshat Plaintiff lacls standing to
bring this shareholder derivative suit becawesleasfailed to plead' demand dtility” as
to a maprity of Bofl’'s Board In addition,Defendants contend thie Plaintiff has
failed to state a plausible claim for relief against defendants to eettw/costs incurred
by Bofl in connection with the April 2015 internal investigatioBCF No. 113 at 19.

Plaintiff does not dispute thaprior to fiing the SAChe hasot male a demand
upon the Boardequesting that respond to the misconduct alleged herdimstead,
Plaintiff argues thabe was excused fromaking a demantiecausé¢he derivative claims
were already “validly in litigation.” Thyskey issue for this Coutd address whether
Plaintiff' s failure to make a demand on the Board is rightfully excusedruhe Federal
Rules of Civil ProcedureseeFed. R. Civ. P. 23(b)(3), and Delaware substantive law.
See, Braddock v. Zimmerm&06 A.2d 776, 786 (Del. 2006).

Based upon a review of the moving papers, the applicable law, ratte fo
foregoing reasons, the Coagreeshat Plaintiff hasfailed to plead demand flity and
that the failure is not excusedloreover, the Court finds that Plaintiff has also failed
state a plausible claim for reliefTherefore GRANTS WITH PREJUDICE
Defendants’ motion to dismiss the Second Amended ConsolidateshSlazzr
Derivative Complaint

BACKGROUND
A. Procedural Background
OnDecember 3, 2015, Plaintiff filed a Verified Shareholder Derivatiemplaint

alleging breaches of fiduciary duiyd other derivative claims arising from the individu

defendants’ false and miatting statements and omissions regarding Bofl’'s internal

174

controls, compliance with regulatory requirements, and the Coyigpeurrent and future
prospects for revenue and earnings grovi@@F 1. Thereaftethree derivative

shareholder suits raising skani causes of actions were filed, consolidated and low

O

numberedo the instantcase on June 9, 201&CF No. 31. Subsequently, on August
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2016, aConsolidated Verified Shareholder Derivative Compléitiie CSC”)was filed.
ECF 36. Defendantsthenfiled aMotion to Dismiss the CSC d®eptember 23, 2016
claiming that Plaintiff hadfailed to establish “demand futility.”ECF No. 41.0nMarch
1, 2017, the Court granted the motleyorder(*Bofl I”) finding that Plaintiff had failed
to provide particularized allegatiordemonstratinghat a majority of the ninperson
board was compromised or that demand was.fuBEF No. 54

On April 10, 2017, &irst Amended Consolidated Shareholder Devea
Complaint(“the ASC”)was filed ECF No. 65andDefendants again moved to dismis!
on the ground of demand futiity. ECF No. 88.the interim following the order
dismissing the CSC and the filing of the ASC, tbenposition of thdBofl board went
from nine to eight board members. On August 8, 20adinf thatfour members of the
board were compromised, the Court concludeddbatand on theightmemberboard
would be futleanddenied the motioto dismiss(*Bofl 11”) . ECF No. 75.

On March 72018, Defendants filed a motion for judgment on the pleadings i
which they asserted that the ASC’s substantive allegations itit/liakeere inadequate.
ECF No. 95. Specifically, Defendants argued that the Plaintiffs’ claims wer@einri
becauséhey weae predicatd on the resolution of outside litigation involving a
whistleblower lawsutt filed by Charles Matthew Erhart and a gesuaction. The Court
granted the motion in part, concluding that\hst majorityof Plaintiffs’ claims were
unripe and that the ASC’s allegations describing Bofl’s harkh, the exception of the

allegations that led to the internal investigation, were larngaiywague to support Article

lll standing. ECF Noll17. Although the Courid not dismiss the entire ASC, the Cg
noted that the excessively prolix and substantially irrelevant &&@ot comply with
Federal Rule of Civil Procedure 8's requirement that a pleadirighort and plain.”
Fed.R. Civ. Pro. 8. As it stood, tAR8C’s “length and inclusion of irrelevant
information made evaluation of the surviving claims too diffituECF No. 125 at 5.
The Couridentified three specific instances of misconduct thatexhBefl to incur
internal investigation costsatwere pe and supported by sufficient standing allegatic
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to proceed ECF. No. 117 at 23The Court then required the second amended
shareholdecomplaint to be “(1) confined to relevant allegations ofngaoing, and (2)
to name as defendants only those agaivhom specific conductis alleged.” ECF No.
75.

OnSeptembed 1, 208, Plaintiff fled his Second Amended Shareholder
Derivative Complaint (SAC). ECF No. 128efendantghenfiled their motion to
dismiss the SAC contendirgat Plaintiff lacls starding to bring this shareholder
derivative suit becaude hasfailed to plead*demand diility” as to a majority of Bofl’s
Board. ECF No. 133.

B. Bofl Background

Nominal Defendant Bofl Holding, Inc. (“Bofl”), through Bofl FedéBank,
provides online consner and business banking produ@AC 14, 5. Bofl is the
holding company of Bofl Federal Bank, and its shares are traded oAS2AQ. Id.
6. Its deposit products include consumer and business checkingndesavings and
time depositaccountand its loan portfolio primarily consists of residensaiglefamily
and multifamily mortgage loans, commercial real estate secures iamaecoial lending
products, finance factoring products, and other consumer lenditygis. Id. 1 5. Of
chief importance tdBofl Federal Bank is its practice of providing mortgages to-heh
worth individuals for the purchase of highd propertiesid. 147.

C. Bofl and the Individual Defendants

Until February of 2017, Bofl was managed by aimv@mber board of directors.
Those individuals included James S. Argalkn Gary Burke, James J. Court, Uzair
Dada, Paul Grinberg, Nicholas A. Mosich, Edward J. Ratinoféo@lore C. Allrich, and
GregoryGarrabrantsIn February of 2017, Allrich resigned from the BoaECF No.
130. After an approximately eighthonth interlude during which the Board operated \

only eight board memberdames Brandon Blackaselectedto fill the vacant ninth seat
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on OctobePl6,2017.1 ECF No. 1333. This ninemember board of directors has
managed Bofl through the present day, includingdite offiling the SAC. ECF No.
130. Although every member of the Boaddring the relevant griodwas named a
Defendant in the Plaintiff rior complaints, only Gregory Galmants, Bofl's CEO,
remains as a Director Defendant in the SAC. The remainingBoardmember
Defendants are Micheletti (Executive Vice President and CFOAd@an (Exective
Vice President and Chief Legal Officer), and Tolla (Chief GovernRigleand
Compliance Officer).

As officers and/or directors of Bofl, Defendants held duwigsust, loyalty, good
faith, diligence, fair dealing, and due care to BEBIAC 11 32,33, 34, 35, 36, 37.
Defendants were obligated ¢comply with generally accepted accounting principles
(“GAAP") as well aglisclosure requirements imposed on officers and directors of
publicly-traded companiesDefendants were also requiredsuperviséhe company in 3
reasonable and prudent manner. According t&A@, Defendants knowingly breachg
those dutieby allegedly (1) instructing senior auals to obscure audit findings; (2)
doctoring financial numbers and metrics; aBdgngaging in improprieties relating to t
depositing othird-party checks into defendant Garrabragersonal accountdd. § 41.

D. TheActions LeadingUp to the Internal Investigation

OnSeptember 23, 2013, Charles Matthew Erhart, a forimancial Industry
Regulatory Industry§INRA) examiner, began working for Bofl as an interaatlitor,
performing audit®na variety of aspects of Bofls operations, including conducting
Sarbanexley testing. Id. 153. By Decemberl9, 2013, Erhart had completiean
internal audit of Bofl’'s Structured Settlements and Lottery practidef 54. Within the
practice, Boflhosteda team responsible for calling individuals who received stredtul

settlements in litigation or lottery payments with the goalust pasing those income

L1t was during this interlude that the Court diseibsthe CSC for failure to alege “demand futilitgthd
Plaintiff fled an ASC which survived another matido dismiss for demand futility.
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streams in return for a lump surd. During his internal audit:zrhart discovered that
Bofl’'s callers may havefailed to indicateto potential customethat the calls were being
recorded, ipossiblecontravention of California Pen@lode § 632.1d. Erhart claims
that less than two hours after he requested a standard meeatmgchade his audit, he
and his supervisor, VieBresident Ball, were summoned to a meeting witkAgion.
Id. At the meeting, BaAdonallegedly instructed both employees to “remove evidence
of the violation of California Penal Code § 632 from the $amed Settlements and
Lottery audit.” Id. { 55. Erhart asserts that when Ball protested this reddaesidon
further instructed Erhaito mark the entire report as “Attorney Client Privieged” to
prevent the finding from being discoverable in any potential eletsn litigation.
Moreover, Erhartontendghat BarAdon instructed him “not to speak to any employee
in the Structured Sigments and Lottery Department with whom he was friendlgl.”
Erhart claims that later that same day, Tolla instructed himdwoel state in an audit
report that Bofl had violated a federal or state lavad. | 56.

In January 2014, Erhaalleges hat Thomas Constantine, Bofl's Chief Credit
Officer, informed Erhart and Ball that “he could not be casible for any of Bofl's
numbers after they are turned over to the CFO, Micheleld.™ 57. Erhart asserts that
he understood this commenand nstantine’s later reiteration that “he could not and
would not vouch for the accuracy of the numbers once they had beeredetwer
Micheletti” —asanindication that Constantinéelieved Michelettihadchanged the
numbers upon receiptd.

Erhart ado allegesthat the Audit Committedad beeraware of the details of his
complaints including the allegations ofillegal conductagainst Garrabr&atsAdon,
and Tolla since at least December of 201d. 11 109. At some point in December

2014 Erhartassertshat Tolla revised and downgraded a draft evaluation of Erhat’s

T~

performance prepared by Baliccording to theSAC, the Audit Committee purportediy

“ratified” and approved the revision without instructing Tolla to redoart’s

peformance grade to the level initially determined by Bal. Erhartbelievesthat those
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revisions served as retaliation for his whistleblowangjivities Id. On March 12, 2015,
Bar-Adon, acting as General Counsel for the Audit Committee, met wiithrtE Id. As a
result of that conversation, and because Grinbagthe personto whom reports of
potentially unlawful conductare directed, the SAC allegesaiiwaind this time, the
Audit Committee must have become aware of Erhart’s allegationsoagjdoing.

In early 2015 the following year, Erhart concludhdinternal audit of the senior
management’s personal accounts. Accordingto hisflatércomplaint, Erhart alleged|
“discovered that CEO Gregory Garrabrants was depositingghyg cheks for
structured settlement annuity payments into a personal accowrdjngchearly
$100,000 in checks made payable to third partiéd. ¥ 62. Erhart also claimed that
“the issue of Mr. Garrabnis’ depositing of thirdparty checks had previously been rai
to the Audit Committee before he started working at the Bank, ahdestrictions were
imposed on him.”ld. Furthermore, Erhart asserted that Garrabrants was the sigrat
a Bofl consumeaccount opened in the name of his brother, Steven Garrabrdhts, wi
balance of approximately $4 milion, the largest consumer acabBaifl at the time.

Id.  63. Since Erhart could not find evidence of how Steven Garrabrantermer
minor leaguebaseball player with an annual salary of $50;,6@@me into possession o
the large amount of money, Erhart expressed his concerns thatG@iabrants could
be involved in tax evasion and/or money launderinigl’ In his complaint filed later tha
yea, Erhart claimed that he detailed these findings in a memo tapesiers but that
Bofl officers and directors once again failed to disclosénieemation in responseto a
SEC subpoendd.  62.

On April 27, 2015, Bofl's Audit Committee met in 1SBiego for a formal Audit
Committee meetingld. I 113. At thattime, theAudit Committeeallegedly received a
presentatiorwith additional details regarding the Company’s investigation imo t
complaints.ld. Defendants Micheletti, Bakdon, and Td&a were present at the meetir
along with Audit Committee members Grinberg, Argalas, and Mosit During the
meeting, Grinberg advised the other Audit Committee members Bdwut's
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complaints. Id. Plaintiff contendshat the meeting presumablcinded discussions an
updates from the interviews conducted by the AGdimmitteewith internal audit
personnel and the conversations that the Audit Committee had engagéd the OCC.
Id. Plaintiff asserts reasonable inference can be made that additional details from
Company’s investigation of Erhart’'s complaints were discudeegite contrary
indicationsin the redacte@sprivieged portions of the meeting minutesd.

OnOctober 13, 201%F;rhat fled a whistleblower action against BofeeeErhart
v. Bofl holding, Inc., Case No. 16-2287BAS-NLS (S.D. Cal.) (fled Oct. 13, 2015).
At the time, Erhart had worked for approximately two years asemahtauditor at Bofl
FederaBank. SAC { 7 In his complaint, Erhart allegedmong other thingshat senior
officers at the company had instructed him to “refrain from putimghing in writing
regarding the Company’s violations of laws” and to “label anythingithé his audit
function whch might be incriminating as ‘attorney work product/communicatiomhé
next day, Bofl's stock price dropped over 30 percent.

On October 15, 2015, Bofl issued a press release and Fidrex@aining that the
Audit Committee and Board of Directors offBawere fully informed of the events
involving audit team members immediately after their occurrenbtarch 2015. The
release further stated that “the Audit Committee then conductedenis with internal
audit personnel and held conversations withGlifice of the Comptroller of the
Currency’ Id. { 112. Following the Audit Committee interviews, Bofl conducted an
internal investigation that did not find sufficient evidenceupmort Erhart’s allegations.

E. Plaintiff's Allegations of Injury and Causes of Action

In resposeto the alleged actions that led to the investigatiBlaintiff, who held
Bofl stock during the relevant period, brings this derivativéoactPlaintiff alleges that
prior to the internal investigation by the Audit Committise four Defendants engaged
in several instances of misconduct. Thes&ancesare identified in the SAC as (1) Bal
Adon and Tolla instructing Erhart and Ball to obscure audiinis] (2) Micheletti's
doctoring of numbers; and (3) Garrabrants’ depasthird-party checks into his
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account Plaintiff asserts that these actions directly and proximatelyeddssfl to
expend significant sums of money in conducting an internal investigatiorthie
allegations. SAC § 92. Plaintiff furtheontendsha the “amount of damages to Bofl i
substantial,” andubmitsthat “substantial portions” ddofl’s reported expenses for
professional servicaa 2015, including legal fees, were attributable to the fees arid (
associated with the internal investigatiinto the misconduct allegationdd.  93.

Based on these representations of wrongdoing, Plaintiff adseftdlowing
claims against albf the Defendants, namely, (1) breaches of fiduciary duties, (2) ab
of control, (3) unjust enrichment, and (4) breach of duty of ha®sices.Id. ] 125
146. The SAC specifies that Bofl has been damaged through the costslificurre
“amounts paidd outside lawyers, accountants, and investigators in connedttion w
Bofl's internal investigation.” Id. § 92. As forms of relief, Plaintiffs seek a declaration
that they may maintain this action on behalf of Bofl and that trendequate
representat®s ofBofl; a declaration that Defendants have breached (or aided and
abetted the breach of) their fiduciary duties; a damages award torigoittive relief
ordering Bofl and Defendants to reform and improve its governamtirnal
procedures; a rétution award to Bofl; and costs and fees.

Before filing his second amended shareholder compRiaintiff did not make a

demand on Bofl's Board urging them to institute this actiomagdine Defendast Id.

LOS

use

103. Plaintiff alleges thahe was egused from making a demand because the derivative

claims were already “validly in litigation” and, in the alternativieaking such a demanc
would have been futile because a majority of the Board lacks independefaces a
substantial likelhood of liabty for their misconduct, thus rendering them incapable
fairly considering a demandsee id.

JUDICIAL NOTICE

Before reaching the merits of the case, the Court will first addyefendants’

three requests for judicial notice, as those requests inforsttpe of the Court’s reviey

on this motion to dismiss.

3:15¢cv-02722GPGKSC
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In support of their motion to dismiss, Defendants have stqdehat the Court
take judicial notice of excerpts of (1) Bofl's Forakk&iled with the SEC on October 3(
2017; (2) a March 3, 2018 Award of Arbitrator in Bofl Federal Bank vokiea Golub
(American Arbitration Association Case No-0300002318), filed inBofl Federal
Bankv. Veronica Golu¢s.D. Cal. Case No. 18-00816LAB-JMA), ECF No. 5; and
(3) the holding inTowers v. Iger912 F.3d 523 (9th Cir. 2018). ECF Nos.-233332,
and 143. Because the Court does not rely on the contents of the sectiird and
requests, the Court DENIES those two requests as mooforBbe reasons that follow
the Court GRANTS Defendants’ request to take judicial noticeo@if8October 30,
2017 Fom 8K which describes the addition of a newly elected member, James Bra
Black, to Bofl's Board of Directors.

It is apodictic that a court may take judicial notice of faciside the pleadings o

a motion to dismissSee, e.g., Mack v. Bay Beessibs, 798 F.2d 1279, 1282 (9th Cir.

1986), overruled on other groundshstoria Fed. Sav. & Loan Ass’'n v. Solimis01

U.S. 104 (1991). A court may consider matters that are: 1) authentib@tedhents that
have been incorporated by the complain?)ofiacts subject to judicial noticd.ee v. City
of Los Angele250 F.3d 668, 6890 (9th Cir. 2001). Here, Defendants have asked {
Court to take notice of the SEC ForAK8hat announces the election of James Brang

Black to Bofl’s Board of Directa, filing the ninth seat previously left vacant by form

Director Allrich’s retirement. Defendants’ arguments welspect to the proper board {

evaluating demand futility rely heavily on this additional fegee generalliZCF No.
133. Thus, becaaghe 8K Form is incorporated in Defendants’ Motion to Dismiss, 4
because SEC fiings are factual matters of public record, capfaddeurate and ready
authentication, it is the proper subject of judicial cmtiSee, e.gHeadwaters Inc. v.
U.S. Faest Serv.399 F.3d 1047, 1051 n.3 (9th Cir. 2005) (taking judicial notice of g
judicial docket). Accordingly, the Court GRANTS Defendantg/uest to take judicial
notice of Defendants’ Exhibit A. ECF No. 133

I
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LEGAL STANDARD

A. Rule 12(b)(6)

Unde Federal Rule of Civil Procedure 12(b)(6), a complaint may $maisised for
failure to state a claim upon which relief may be granted. Diaimisay be based on th
“lack of a cognizable legal theory or the absence of sufficiets &leged under a

coqnizable legal theory.’Balistreri v. Pacifica Police Dep't9901 F.2d 696, 699 (9th Cin.

1990). Forpurposes of evaluating a motion to dismiss, a court firesume all factua
allegations of the complaint to be true and draw all reasomdéences ifavor of the
nonmoving party.”Usher v. City of Los Angele&28, F.2d 556, 561 (9th Cir. 1987). A
complaint must plead “enough facts to state a claim to relief tpddusible on its face.’
Ashcroft v. Igbal556 U.S. 662, 679 (2009) (quotiBgll Atlantic Corp. v. Twomb|\650
U.S. 544, 570 (2007))A claim is plausible “when the plaintiff pleads factual o
that allows the court to draw the reasonable inference that the defsnlidok for the
misconduct alleged.”ld. “[F]Jor a complaint to survive a motion to dismiss, the
nonconclusory ‘factual content,” and reasonable inferencesthaincontent, must be
plausibly suggestive of a claim entiting the plaintdfrelief.” Id. (quotingMoss v. U.S
Secret Sery572 E3d 962, 969 (9Cir. 2009)).
B. Fed.R. Civ. P 23.1

A derivative shareholder’s claim allows an individual &twdder to bring “suit to
enforce a corporate cause of action against officers, directdr#hieth parties.”Kamen
v. Kemper Fin. Servs.,dn 500 U.S. 90, 95 (1991) (quotifpss v. Bernhar@96 U.S.
531, 534 (1970)). “Devised as a suit in equity, the purpose of the deriaation was tq
place in the hands of the individual shareholder a means to ptaaaterests of the
corporatiorfrom the misfeasance and malfeasance of faithless directors andersdhayg
Id. (quotingCohen v. Beneficial Loan CorB37 U.S. 541, 548 (1949)) (quotations
omitted).

This derivative right, however, is not absolute. Before a sha@hoan act on
behalf of the corporation in this manner, he or she must demondtnatetie corporatiol
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itself had refused to proceed after suitable demand, unlessedxmyiextraordinary
conditions.” Id. at 9596 (quotingRoss 396 U.S. at 534). This preconditiorcisdified
at Faleral Rule of Civil Procedu@8.1.:

The complaint must be verified and must: . . .S{ae with particularity(A)
any effort by the plaintiff to obtain the desired action from thecttirs or
comparable authority and, if necessary, frive shareholders or members;
and (B)the reasons for not obtaining the action or not making the effort

Fed. R. Civ. P. 23.¢'Rule”) (b)(3) (emphasis added). Rule 23.1 provides the pleading

standard for measuring the factual detail presensimeehtler complaint, but does no
provide the substantive rule for assessing what reasons acesufto excuse demand
on the corporationSee Rosenbloom v. Pyaté5 F.3d 1137, 1148 (9th Cir. 2014). Th
rule is supplied by the law of the state of incgtion,Kamen 500 U.S. at 109, which i
this caseis Delaware, B® state of incorporatiorseeASC 18
C. Demand Futility Under Delaware Law

1. Tests for Demand Fultility

In order toshow demand futiity under Delaware law, a shareholder must sati
one of two testsRosenbloon765 F.3d at 11480. TheAronsontest applies when a
shareholder challenges a decision mada transaction entered intoy the
corporation’s board ofigectors. See Rales v. Blasbaj@B4 A.2d 927, 9333 (Del.

1993). To satisfy thAronsontest a shareholder must allege particularized facts giving

rise to a reasonable doubt that, at the timectimaplaintwas filed, (1) the directors werg
disinterestd and independent or (2) the underlying transaction was the procgucalif
exercise of business judgmeree In re Silicon GraphicsInc. Sec. Liti83 F.3d 970,
990 (9th Cir. 1999) (citingAronson v. LewisA73 A.2d 805, 814 (Del. 1984yerruled
on other grounds bBrehm v. Eisner746 A.2d 244 (Del. 2000)).

Alternatively, if the shareholder does not challenge a board alecsutrather
board inaction, for instance, then tRalegest applies.Rosenbloom765 F.3d at 1150.
TheRalegest requires a stockholder to put forth particularized #etiegations that
“create areasonable doubtthat, as of the time the complalatljstfie board of
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directors could have properly exercised its independent ancedssitedd business
judgment in responding to demandRales 634 A.2d at 934. Stated differently, the
Ralegest requires the shareholder to satisfy the first prong dfritresontest. In re
Bidz.com Deriv. Litig.773 F. Supp. 2d 844, 8%2.D. Cal. 2011)

2. Particularity Requirement

Delaware Rule 23.1, likesi federal counterpart, requires a shareholder to plead
facts with particularity, which is a more stringent standand that required by ordinary
notice pleading.See Brehni746 A.2dat 255 (“[tlhose pleadings must cqhg with

1Y%

stringent requirements of factual particularity that differ sarigtlly from the permissive
notice pleadings”). The rationale behibdlawareRule 23.1's heightened pleading
standard, the Delaware Supreme Court has noted, #fofsho

Aronsonand its progeny is designed to create a balanced environment which
will: (1) on the one hand, deter costly, baseless suits byrgreatcreening
mechanism to eliminate claims where there is only a suspicioressqal
solely in conclusory terms; and (2) dlme other hand, permit suit by a
stockholder who is able to articulate particularized facts sigotat there is
reasonable doubt ethénat (a) a majority of the board is independent for
purposes of responding to the demand, or (b) the underlyingadtanrs is
protected by the business judgment rule.

Id. at 255 (citingGrimes v. Donald673 A.2d 1207, 12167 (Del. 1996)). Castin this
light, Delaware’s particularity requirement is seen not just asapi@cedural
requirement but as a substaatrule of Delawarealv that requireglaintiffs to make a
strong, threshold showing that making apué demand would have been futi&ee In
re Sonus Networks, Inc., S’holder Deriv. LitigQR9 F.3d 47, 66 (1st Cir. 2007) (applyin

Delaware law on demand futility).

g

Accordingly, when assessing a motion to dismiss for fatiloreomply with the
requirements of Federal Rule 23.1 and Delaware law, a court shedititbe
shareholders withdll reasonable factual inferences that logically flow from the
particularized facts alleged.Rosenbloom765 F.3d at 1148. A court should not,

however, take as true “conclusory allegations of facts or tvgupported by allegations

\*4
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of specific fact.”In re Countrywide Fin. Corp. Deriv. Litig554 F. Supp. 2d 1044, 107
(C.D. Cal. 2008) (guotingevine v. Smitfb91 A.2d 194, 207 (Del. 1991)) (internal
guotations omitted). “Conclusory allegations” are thostdtd “no, or onlyde minimis
substancw the Court’s demanfiitiity inquiry.” See Khannav. McMin2006 WL
1388744, *14 (Del. Ch. May 9, 2006). By contrast, particularized faetsabstantive
allegations that are by themselves insufficient but, when vigweato, may push the
analyss over the threshold of “reasonable doubt” and thereby exduisa{and.” Id.
DISCUSSION
A. The RalesTestUnder Rule 23.1
Sincethe plaintiff doesnot challenge a board decisimnseekingto recover costs

from Garrabrants, Micheletti, B#&don, and Toll&or actions that culminated in an
internal investigation, thRalesest applies Thus, a presuit demand on Bofl’'s board i
futle under Rule 23.1 the SAC provides “sufficient particularized factudéghtions
that ‘create a reasonable doubtthat, as of the time the complded,itHfe board of
directors could have properly exercised its independent ancedssitead business
judgment in responding to demandRales 634 A.2d at 934.

B. Demand Futility on New Board of Directors

This is thethird time that Defendants have raisédmand futility as a basis to
dismiss the operativeomplaint Originally, in March 2017, the Coulismissed the
complaint oncludng that Plaintiff had failed to providearticularized facts
demonstrating demand futility asdaamajority ofthe thenninepersonboard. Thereafter
on August 8, 2017, the Court found that demand futility had been estalashedhe
eightman board in place. Now, Bofl is asking the Caorbnce agaimeview Plaintiff's
amended complaint for compliance with demand compliance withuthentnineman

boardon the grounds that an amended complaint typically triggers a “demahd

board of directors in place at that time the amended ko1hs fled” and not when the

original complaint was filed Braddock v. Zimmermag06 A.2d 776, 786 (Del. 2006).

However, under Delaware laswvhen an amended derivative complaint is filed, the
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existence of a new independent board of directors is relevant te 2@R1u demand
inquiry only as to derivative claims in the amended complaintatieahot alreadyalidly
in litigation.” 1d. (emphasisadded)

Braddocldictates thathree circumstances must exist to show that prior deriva
claims were “validly in litigation” to excuse a plaintffom showing demand futility
with respectto the sitting board at the time of the filinghefamendedamplaint: (1)
“the original complaint was well pleaded as a derivative action”;t() 6riginal
complaint satisfied the legal test for demand excusal’; and (3) “tlor aansaction
complained of is essentially the same as the act or transactiongewhlle the original
complaint.” Id. “Vdidly in ltigation” means alaim that “can or has survived a motio
to dismiss’ Id.at 779. However, one court applyiBgaddockconcluded that “the
fling of an amended complaint may trigger a new requirertientake demand if the
earlier complaint could not have survived a motion to disreig=) if it had not actually
been dismissed.in re NYFIX, Inc.567 F. Supp. 2d 306, 311 (D. Conn. 2008) (citing
Braddock 906 A.2d at 778).”

In positing that a new demd must be made with respectto the current board,
Defendants argue that Plaintiff cannot satisfy factors (1) and §jaw that the
derivative claims in th8 ACwere “validly in litigation” at the timeit wasfiled.
Defendants offer the view that the Court must specifically addresapproveach
claim in order for it to be “validly in litigation.” They advance that tl&ourt’s prior
August 8, 2017 Order Denying Defendants’ Motion to Dismiss the @B&l 11”), EC F
No. 75, held that demand was excuealy for whistleblower and securities claims
claims later deemed unripand removed from ltigatiom the Court’s June 7, 2018 Org
Granting in Part Motion for Judgment on the Pleadingeegenerally ECFNo. 1I7. On
this point,Defendantsarticulate that Bofl Il did not determine whether demand was
excused as to the Plaintiff's sole remaining claim to recBodis investigation costs

arising from Erhart’s allegations of wrongdoing.
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Plaintiff respondthat theASC wasa well-pleadedaction that satisfied demand
excusabecause this Court never dismissed, in full, the prior claintise ASC that are
re-asserted in the SAQd. at 8. Plaintiff takes the position that Bofl Il necessarily foy
that any claimsor theoriesarising from allegations in the ASC are “validly in litigation.’
Although heacknowledgsthat the Courtlid notengage in individualized analysis for
the remaining investigation costieim, Plaintiff argues that Bofl Il evaluated the clain
together as a whole in finding that demand was futie. As such Plaintiff submits that
heis excused from establishing demasmatusalgainst the current boasthceneither
Bofl Il nor the Court’s order for judgment on the pleadings dismigis&original
complaintin totality.

Settled Delaware state law requires a claim by claim analysis in détgrmin
whether a plaintiff has met the demand exhaustion requireBeam v. Stewar833
A.2d 961, 977 n.48 (Del. Ch. 2003euer v. Redston2018WL 1870074 (Del. Ch.
2018). In this case, the August 8, 2017 Bofl Il orde& not engage in a claim by claim
analysisthat included the remaining claim. Nor did the Defendant's madialismiss
the ASC. Given the prolix nature adach of the prior &itreholder derivativeomplaints,
it is unsurprisingthat neither the Court nor the Defendadughtto compartmentalize
each separaggossible claim in the ASCAlthough the Court passed upon, axdused
with particularity, demand requests thewhistleblower andsecurities violation
allegationsin Bofl Il, nothing in the record suggests tti@ Courthas ever engaged in
analysis that concluded a pgait demand would have been futile with respetii®
remaining internal investigation basethim. See genetdy, Bofl Il. Thosewo
whistleblower and securities basdaims —which servedasthe bedrock for the prior
demand futility holding- have since been dismissed as unripe. ECF No. 117 at 27.
allegationsthat this Court found actionable then with respect to derfuaiiiy now
appear nowhere in the SA@nd as pointed out by Defendants, ih&tant surviving

claim was only uncovered in the Court’s Order for JudgmenheR leadingsvhich

concurrentlynotedthat the Court could nameaningfully move forward with that singular
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ripe but undefinedclaim absent a significant revisiari the ASC ECF No. 117 at 27.
Thus the Courtunequivocallydid not pass upon thidaim in its prior review of demand
futility.

Plaintiff argues that for the Court to comply wigosenbloons mandate,
Rosenbloom v. Pyof65 F.3d 1137, 1155 (9th Cir. 2014), it cannot consider demand
futiity allegations in isolation and must consider adliyleaded allegations as a whole.
In fact, the Court did consider the wekaded allegations as a whole with respect to|the
unripe whistleblower and securities claims. However, the CindgRosenbloom
inapplicable here when the remaining claim was pleaded insufficiemtthe courto
meaningfully evaluate the internal investigation costs claim dusnglatimby-claim
analysis of the Second Amended Complaint in Bofl II.

In looking to the Court’s prior Order on the Motion for Judgnamthe Pleadings,
the Court was unable to engage in the required analysis when thagel®SC was too
vague and onerous to lend itself to evaluation of the exispragciaim without
amenanent. Furthermore, Plaintiff argues that it is “impeshie, but also impossible
and illogical to compartmentalize Plaintiffs demamiility allegations.” ECF No. 138
at 11. This argument is unpersuasive in light of the Order for Judgmere Bietdings,
which expressly directethat Plaintiff compartmentalize its allegations and (1)
specifically separated the unripe claims from thédmnremaining ripe claim; (2)
allowed Plaintiff to proceed only on the claims relating to astloy Defendantdhat
caused Bofl to investigate Erhart’s allegations; and (3) inetlute Plaintiff to proceed
on the grounds that the amended complaint be confined to only trenteddlegations off
wrongdoing and be asserted agamsiy those defendants against whepecific conduct
is alleged.

The Court now confronts the question: if Bofl Il did not pass upon the
investigation claims in its demand futility analysis,swhat surviving claim still “validly
in litigation?” With respectto the firdBraddockactor,the primary theorieg the ASC
that were carefully evaluated as pasenbloons mandate, i.ethe whistleblower suit
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and the securities claimare no longer in the litigationThere is no analysis relating to
claim based upon the internal @stigation costs claimit strairs credulity todiscern and
concludehat the instant claim was present in the AS{&pendent of the unripe
whistleblower claimin any intelligible way.

Asto the seconBraddockactor, the Courfinds that Plaintiff ha notproven and
the record does not supportthe conclusionttietemaining claimsatisfied the legal tes
for demand excusalt is the Plaintiff's burden to establish that demand futility had
previously been found with respectto each and every.clasmobserve@bove, the
internal investigation costs claim was not clearly ified in the ASCas a separate and
distinct claim Consequently, th€ourt did not and could npteviously evaluate
demand futility with respect to investigation costs kegufrom the Audit Committee’s
internal investigation.As such, demand on the board was not excasdthe claim did
not proceed “validly in litigation” in the ASCFurther evidence can be sdsn
conducting demand futility analysis on the remainigm. In the next sectigrihe
Court concludes thass to the internal investigation claiflaintiff failed to establish
demand futility with respect to four board members.

The Court concludes th#te fiing of the SAChas triggeed an obligation to make
a new demand upon the directbexause the original complaint did not legally satisf
demand excusal for this claimThoughthe Court was unable to previously evaluate
demand futility with respect to actions arising from Efkagitegations that led to the
internal investigation, it can do so now under the-pmeson board in place when the
SAC was filed.

C. Demand Futility Analysis

As a preliminary matter, the current board includes one individino joined after
the events assue in this case. That individual, Blackbagth a norexecutive director
andconsidered disinterested as a matter of I8&e Sandysv. PingiNo. CV 9512CB,
2016 WL 769999, at *15 (Del. Ch. Feb. 29, 201Bpfl's otherboardmembersanclude
four nonexecutive directors (Burke, CouRatinoff, and Dada) who have never been
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target of the Plaintiff's cognizable factual allegations adngdoing. This Court hasot
articulated— even in its prior review of the unripe claimsany basis for demarekcusal
with respectto the neexecutive directorsAlthough the Plaintiff previously asserted
claims againsfudit Committee DirecteDefendants Argalas, Grinberg, and Mosich,
those claims have since been dropped after the issuance of thissQudat'Granting
Judgment in Part on the Pleadings, which held those claitmsoverbroad and unripe.
Only oneDirectorDefendant, Garrabrants, remains implicated inSAE. Yet asit
standsPlaintiff must show that demand is excused with respdt out of the
remaining eight directoit® implicate a majority of theurrent board.

As instructed by the CouRJaintiff only assegfour specific allegations of
misconductgainst four discrete individuala the newlystreamlined SAC: (1) Bakdon

instructing Erhart and Ball to obscure audit findings; (2) Tiod&ructing Erhart to never

state in an audit report that Bofl had violated a federal or state laMiqi3letti's
possibledoctoring ofcompanynumbers prior talisclosure to the public; and (4)
Garrabrants’ questionable account depaditeearly $100,000 in checks made payabl
third partiesandhis control of Bofl's largest deposiccount, maintained inis brother’s
name. According to Plaatiff, these acts of misconduct spawned an internal investigg
with costs he now seeks to recovBtaintiff postulateghat a presuit demand on the
Board would have been a “futile and useless act” because “the Boasld substantial
likelihood ofliability.” SACY12. In turn Defendants move to dismiss the SAC on tf
basis that it faildo plead, as required by Rule 23.1 and Delaware law, that a majprit
the Board of Directors faced a “substantial likelihood” of perslafaity for the clam
asserted

In his opposition to Defendants’ motion to dismiss, Plai@iifi/ances six theories
of demand futility. Onehat the Court’s August 8, 2017 ordeBofl S’holder Litig. Il
established demand futility “for claims against Balon, Tolla, Mcheletti, and
Garrabrants.” SAC 1 98. Two, that the demand would have been t#etd the
hostility displayed by the Individual Defendants as wellhasather [nowormer
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defendant] directors, toward this action since its incepti®AC { 99. Tree, that all
members of the Board “face a substantial likelihood of kgbflor breaching their

fiduciary duties by causing [Bofl] to violate the argialiation provisions of Sarbanes

Oxley, DoddFrank, and other laws.” SAC 11117, 1Zur, that he Court should infef

that the directors acted with intent and bad faith becausetéineal control and potentia
compliance issues alleged by Erhart “concerned the Compasrggand only)-
business- consumer and banking products and serviG&&C 1118. Five, that the
directors’ receipt of compensation and loans creates reasonabladoubtheir
independence and disinterestedneSeeSAC 1 122123. And six, that Grinberg faces
a substantial likelihood of liability for faiing toistlose a $1.9 million loan Bofl made
in 2014 to the affiiate of a company that then employed Grinbergth& dollowing
reasons, the Court rejects each of these arguments and concluédsritiht hasfailed
to meethis burden to establistemand futility with respectto a majority of the board

1. Whether the Court Previously Established Demand Fultility for Clams

Against Bar-Adon, Tolla, Micheletti, and Garrabrants
As explained abovehé Courdid not previouslyconsider the present aspetthe

plaintiff's claims against Garrabrants, Micheletti, BAdon, and Tolla to recover costs
expended by Bofl in connection with the Audit Committee’silA015 internal
investigationin its previous analysis of demand futility in Bofl Il. Télaim now at
issue was not “validly in litigation” at the time of tA&C anddemand futility must be
evaluated anewThus, the Court’s prioBofl Il order establishing demand futility with
respect to otheseparatsincedismissed and unripe claims is inapdieahere.
I
I

2 The Court has adilated that the ninperson board seated the time of the SAC's fling is the corrg
board under which to evaluate demand futility. Howetee Court notes thain applying the same
reasoning as followsthe plaintiff would also have failedo demonstratedemand futility with respect to
the old eightmember interim board in place during the fling of the ASC.
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2. Hostility

Plaintiff also alleges that demand would have been futile “due tastditi
displayed by the Individual Defendants, as well as the otherfowoner defendant]
directors, toward this action since its inception.” SA@Y Howeve mere “hostility,”
without moregis insufficient to prove demand excus@lertainly, a board is entitled to
defend against a claim that they in good faith dispAtegations that directors would
refuse demand due to hostiltgeetsthe demand futiit standard unddRalesonly if
refusal would have been wrongful. As it stands, Plaintiff doeagssrt in his
generalized hostility theory how directorial hostility would hiageto wrongful refusal
of the demand to recovergainst Garrabrants and rdinectors BatAdon, Tolla,and
Micheletti the costs of the exonerative internal investigation into thaoresct
FurthermorePlaintiff has not identified anthis Court is unaware of any authority that
has held prsuit demand to be futile on the mesf mere hostility. Accordingly, the
Court holds thaPlaintiff's theory of hostility is insufficient to prove demand futility.

3. Substantial Likelihood of Liability for Breach of Fiduciary Dut ies

Next, Plaintiff argues that all Board members “face a substakélithdod of
liability for breaching their fiduciary duties by causing [Bddl violate the anti
retaliation provisions of Sarban@xley, DoddFrank, and other laws.” SAC Y 117,
120. While the Court held irBofl Il that the Board would be disabledth respectto
considering the retaliation and wrongful termination claimsnagé&rhart, the Court late

s

dismissed those claims as unripe. Plaintiff, in accordanidivd Court’s earlieruling,
does not replead those unripe claims in the SAC.

Plaintiff also fails to explainwhy either the old or neBoard would be disabled
from now considering the relevant claim at issu® recover costs incurred as a result
the AC’s investigationnto allegations of internal control violation®ll referenced
paragraphs in the SAC that provide support for this theory, J/&FT4, 8590, 114
116, referonlyto the Board’s knowledge and actions in light of Erhart's wrongful
termination, which arao longer part of the SAC. The plaintiff provides no additional
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factual inferences to connect this theory to the sole remanimgp. Although the Court
held that the Plaintiff previously met tialestest with respect to the Audit Committee
directors(Grinberg, Mosich, and Argalas) and Garrabrants, it did &odobolding that
the claims asserted against them were unripe and before Grinbeigh Mosl Argalas
were dropped as Defendants in this action. At this point in theepdings, the Audit
Committee directors face only the threat of possible liabétyunripe claims at an
indeterminate future juncture. This does notrise to tmelatd ofsubstantial likelihood
of liability required to excuse demand unéales

And finally, Plaintiff ako does not allege facts explaining why potential itigbdn
an unripe and dismissed claim contingent on the outcome of sdpdratt litigation
would preclude a majority of Bofl directors from adequately consglénisseparate
claim to recover fronthree norboard members and one single Defendargctor the
costs ofan internal investigation.

Accordingly, the Court holds th&aintiff's arguments premised on the director
breach of fiduciary duty are insufficient to prove demand fultility.

4. Intent and Bad Faith Due to Core Services

Plaintiff argues that the alleged misconduct of Garrabrants elitih BarAdon,
and Tolla concerned Bofl's core business and therefore imputesviddge and
conscious misconduct” on the Boarllccording to Plantiff, the instances of alleged
conductthat led to the internal investigation caudehceivably impart substantial liabilit
onto the directors for disregarding their oversight duties. Memv®laintiff's only claim
in the SAC is to recover for the imb@l investigation Plaintiff does nosubmitawell
articulated and cognizabtearemarkailure-of-oversight claim against the directors.

Plaintiff's “core services” theorio plead demand futilitys unsupported by law o
the factual allegationsFirst, the Court agrees with the Defendants that as a matter ¢

law, the “core operations” presumption does not apply in shdeshdeérivative
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Iitigation.3 See In re Yahoo! Inc. S’holder Deriv. Litigd53 F. Supp. 3d 1107, 1123 n.]
(N.D. Cal. 2015) ¢iting In re Accuray, Inc. S’holder Deriv. Litig757 F. Supp. 2d 919,
928 (N.D. Cal. 2010)fnoting that the “secalled core operations inference” doctrine h
no application in derivative litigation) Second, the Couihds that the directors do not
face a substantial likelihood of personal liability falufe-of-oversight since Plaintiff
does notssert a discernable clailated tocore servicesheoryin the SAC. And
finally, the “core services” theoryfdemand futiity does not apply to thelated
instances of internal control or compliance issue here.

According to the Delaware Supreme Court, a faihfreversight Caremarkclaim
requires the Plaintiff to show that (1) internal control anchgliance issues were
pervasive and material; and (2) the directors deliberately and completitated their
responsibilities in establishing and monitoring syst®f internal compliance controls.
See Oklahoma Firefighters Pension & Ret. Sys. V. Caeba¥ Del. Ch. LEXIS 848, at
*19-22, 5055 (Del. Ch. Dec. 18, 2017)Here, thadiscrete instances of miscondurcthe
SACthat led to thenvestigationinclude: (1) BarAdon instructing Erhart and Ball to
obscure audit findings; (2) Tolla instructing Erhart to refrapnfiindicating in his audit
repats that Bofl had violated a federal or state law; (3) suspici@sMicheletti
doctored Bofl's numbers before release to the public; &n@drrabrants’ depositing of
third party check into a personal account and his controBofladeposit accounn his
brother’'s name.Though Plaintiff cite to Rosenbloom v. Pyadis an exampléhat
supportgdirector liability in instances of internal controkglations, the instant matter
could not be more different from the facts in that case, where a peryaardsong,

3In re Yahoolarticulates that in order to apply the core operations theorypotéd knowledge in
derivative ltigation, a plaintiff “must allege nm®ithan that directors shoulthve known or must have
known about matters relating to the corporation’s ‘core bshesd that even in securities cases, “t

coreoperations inference only allows a court to infer etees’ knowledge about their own company’

core operations.” 153 F. Supp. 3d 1107, 1123 n.10 (N.D. Cal. 2015) (qtutindy Ferry LP, No. 2 v.
Kilinger, 542 F.3d 776, 7883 (9th Cir. 2008)). Plaintiff has given no factual basisuppert that the
Directors face a finding of substantial likelihood of lidpilunde that higher— or any— standard.
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largescale boaréhpproved corporate policy of ilegality was at issue. 765 F.3d 113]
(9th Cir. 2014). IrcontrastPlaintiff insertsone singlepassing referencia the SAC-
without additional pillars-that the “Board authorized the intal investigation as a
coverup for its own conduct SAC { 13. This statement is conclusory and unsuppo
at best.Inwhat is an underdeveloped askkletalCaremarkclaim, Plaintiff has failed to
demonstrate a substantial likelihood of director liability thabilel impede a majority of
the Board from evaluating internal investigation costs fiaum Bofl officers.
5. Directors’ Receipt ofCompensationand Loans

In keeping withthis Courts holdingin Bofl I, ECF No.54, the Courbnce more
finds that Plaintiffs compensatienelated allegations are insufficient to establish den
futiity. Although a plaintiff may establish demand futility byosswing that directorial
interest taints a majority of the board membetss‘not enough, foreimand futility
purposes, to rely on the amount that a director is compensa@deasce of
nonindependence.” ECF Nb4. See also In re Countrywid®4 F. Supp. 2d at 1078
(“While these numbers [$358,966 to $538,824] may be substantial, thec@om
conclude, without more, that they are “so lavish that a mechapp#tation of the
[presumption of director independence] would be totally at varianth reality”)
(quotingGrobow v. Perqt526 A.2d 914, 923 n.12 (Del. Ch. 19&#)d 539 A.2d 180
(Del. 1988)). Even so, Plaintifhgainquestions board members’ independence beca
all board members receive compensationaanwhjority of the Board (namely, Argalas,
Burke, Garrabrants, Grinberg, and Mosich) recelveldwmarket mortgage rates
throudh Bofl’'s mortgagelending program designed for its directors, officers, and
employees

However, Plaintiff pleads no additional facts in the SAC to convince the Court
change its initialstancdrom Bofl I. As the Court indicated previously, Plaintifash
falled to adequately plead or explain how the receipt of a singleoloarprimary
residence at belowarket rates can be of “such subjective materiality to the Board
members that a majority of them could not consider a shareholdendénECF No.54
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at 33. Moreover, the benefits that the Board members receive do ndioarigbee
challenged transaction, a fact thads the Court previously noteddiminishes any
inference of partialty. ECF N&4 at 33. See also Rale$34 A.2d at 933 Once agin,
Plaintiff relies orMizel v. Connellywhich the Court previously distinguished from the

14

present cas€.ECF No.54 at 34. Merely articulating that the majority of the Board opce
took advantage of a companyde program that provided each member \aithingle
belowmarket favorable mortgage, without alleging how that benefit wadiefinitely
disqualify a majority of members from exercising independetgment, is insufficient
for this Court topresume directorial interesiith respect to recoveringosts for an
internal investigatiorthat stemmed from allegations against Garrabrificheletti, Bar
Adon, and Tolla. Given thecomplete absenad additional facts, the Court has no reason
to depart from its earlieruling thatMizelis inapposite anthat Plaintiff fails to pleag

sufficient basisipon which the Court can reasonably conclude that Board members
judgment is impaired by the receipthodardrelated compensation and a single loan at
belowmarket rates
6. Grinberg'’s Liability for Undisclo sed Affiliate Loan
Plaintiff contends that Grinberg is further interested in thgatiibn because he
breached his fiduciary duty in faiing to disclose a $31.9omilloan between Bofl and
his employer Encore Capital 2014 However, Plaintiff doesot assert a claim against

Grinberg— or anyone else for the nondisclosure. As Defendants note, Plaintiff also

4Inits prior Bofl | order, the Courbeld that
“The instant matter could not be more different frta facts oMizel There is no obvious connection
between the conduct that the shareholders chalerge Hifart's dismissal and the violations he
uncovered) and the fact that the board memberdag@nadvantage of a companigde policy regarding
loan rates. Moreover, the emolument at issue,, lveais taken advantage of only once, on each of the
abovementioned Director Defendants’ primary residences, and contta whatPlaintiff argues, there
Is no basis for reasonably concluding that a loan, a contraclt] woonehow be rescinded or modified
just because the Director Defendants decided teidemthe sharelders’ demand. As such, the Couft
rejects Plaintiffs cursory conclusion that the board members woultidopardizing the mortgages on
their primary residencedhy considering a shareholder demandECF No. 54 at 34.
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does not allege that amartyhas asserted a claim against Grinberg for the alleged
nondisclosure. ECF No. 133 at Idoreover, Plaintiff does not articulate how the

nondisclosure or potential liability for the nondisclosure could ah@ainberg’'s or othef

board members’ fairness in considering a demand to sue four Bodérsfto recover the

costs ofthe Audit Comnte’s wholly unrelated investigation of unconnected actions.

For those reasons, the Court does not find a viable theory fondesrausal based on
the sparse facts and the absent analysis originating from @pminendisclosure of a
standalone loan.

The eightcurrentnonexecutive members of Bofl's Board, including all seven
nonexecutive members of the Board at the time the plaintiff fled thé-A&e no
longer defendants in this caskames Black, the newest director, is presumed
disinterested saa matter of law and Plaintiff does not put forth any factsabaitd
impugn his independence or implicate any biaddisheletti, BarAdon, and Tolla have
never been members of Bofl’'s Board. With the exception of Garrabrarto alone
faces a substantial likelhood of liability, the remaining Blo@embers past and prese
do not face any existing likelihood of personal liabiltsth respect to the sole claim
asserted in the SAC against Garrabrants, MicheletttABan, and Tolla. As it follows,
the Court does not find thatmajority of the Board faces a substantial likelihood of
liability that would render demand futile.

D. Rule 12(b)(6)

As an antecedent matter, tBeurt hafoundabovethat Plaintiff cannot establish

demand futility for amajoity of the boardunder Rule 23.1. However, the Court notes

that Plaintiff also fails to state a claim for relief on belb&lBofl to recover investigation
costs against the DefendantBhroughout the SAC, Plaintiff does not identify any
authority or apprent theory that might allow stockholder plaintiffs to brindascto
recover investigation costs against the subjects that were atethéry the investigation
He does not point to any factual allegatics@nnectinghe independent directors to the
internal control missteps reported by Erh&te does not substantiate that the Defend
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breached any legal duty. Heglects to put forth any facts that would call into questipn

the integrity of the Audit Committee’s investigation into Erhartlegalions. And he
does not call into question the investigation’s completemed® efficacy of its
conclusions.Plaintiff's only corresponding assertion is a sintjeeadbarallegation that
the Audit Committee’s investigation was a “cowup’ authorizedby the Board to conce
“its own misconduct.” SAC § 13. This allegationtagtbook conclusory-devoid of any
additional factual suppattiat might substantiate the clairm its current form, the sole

al

remaining claim is functionally an injury withoatcause of action, akin to a tail in search

of a dog And after three attempts to state viadel ripeclaims, the Plaintiff has still
falled © identify any theory or new facts that might state a plausiaie ¢or relief.
Accordingly, the Court find¢hat the SAC does not contain sufficient factual matter t
survive under Rule 12(b)(6).
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CONCLUSION
For the foregoing reasorthe CourtGRANTS Defendants’ motion to dismiss
under Rules 23.1 and 12(b)(6) of the Federal Rules of Civil ProcetiuesSAC is the
plaintiff's third pleading attemptin these paper®laintiff fails to identify credible

reasons to forgo a renewdeémand futility analysis Plaintiff also neglects to
substantiate a plausible claim for reliddespitethe Court’s instruadn that the
Plaintiffs SAC must be limited only to the claims that te the internal investigation,
Plaintiff continues to relysubstantially on irrelevant facts that are pertinent onlyaims
that this Court dismissed aaripe And finally, Plairtiff's assertion that leave to amen
Is warranteddue tohis ability to obtain additional corporate records through a
stockholder inspection demand is uncompelimdight of his inaction intwo years to
challenge the completeness of Bofl's productioncdydingly, thismotionto dismisss
GRANTED WITH PREJUDICE .

IT IS SOORDERED.

Dated: May 23, 2019 @\ / &?Q

Hon. Gonzalo P. Curiel —

United States District Judge
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