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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF CALIFORNIA

Guillermo Trujillo Cruz, Case No. 15cv2826 JLS (PCL)
Plaintiff,
REPORT AND
V. RECOMMENDATION OF U.S.

MAGISTRATE JUDGE RE:

DEFENDANTS MOTION TO
Defendants| DISMISS

Jeffreys et al.,

Plaintiff Guillermo Trujillo Cruz, a state prisoner proceedong se, filed a
First Amended Complaint under the Civil Rights Act 42 U.S.C. 81983, alleging t
three correctional officers, Defendantffides, Rios, and Ramos, retaliated against

him in 2010 and 2011 by reporting him to a nahiealth professional and setting hii

up to be assaulted. (Dot65.) Defendants have filed a motion to dismiss Plaintiff's
First Amended Complaint, arguing that Plaintiff’'s claims are barred by the statut
limitations and that Plaintiff has failed to exhaust his administrative remedies pri

filing suit. (Doc. 47.) For the following reasons, the Court recommends granting |i

part Defendant’s motion and disssing the First Amended Complaint.
I
I

50

nat

e Of
pr t

Dockets.Justia.cq

m


https://dockets.justia.com/docket/california/casdce/3:2015cv02826/491097/
https://docs.justia.com/cases/federal/district-courts/california/casdce/3:2015cv02826/491097/50/
https://dockets.justia.com/

© 00 N o g M~ W N PP

N NN N N N N NDND P B P B P P P PP
© N o 00 A W N P O © © N OO o » W N B O

|. BACKGROUND

Serving a twenty-year sentence, Pldin$ currently incarcerated at Pelican

Bay State Prison. (Doc. 46, at 1.) At thedsmrelevant to this action, Plaintiff was
incarcerated at R.J. Donovan Correctidfatility (RJD) in San Diego, California.
(Id.) Defendants Jeffries, Rios, and Ramos are correctional officers stationed at
(1d.)

A. Allegations in Plaintiff's Complaint

In his original Complaint, Plaintiff alleged that in July 2010, he filed an inm
grievance alleging that certain unnamed naalée female officers had failed to log in
the E.R.M.S. System. (Doc. 1, at 3.) Ptdiralleges that Defendants Jeffries and R
reported him to the Mental Health Servidaslivery System because he was hearin
things and filing false 602 grievances. (Doc. 1, at 3.)

Plaintiff next alleges that on July 13010, he was targeted for assault while
the prison recreation yard. (Doc. 1, atBlaintiff alleges that he “was unlawfully
subjected to be targeted [in] an assautetaliation for filing 602 grievances . . .”
(Doc. 1, at 3.) Plaintiff alleges he wi and punched in the face, causing bruising
his eye socket, a gash on his cheek bone, and bruising to his rib_cgdela(idiff

attaches to the Complaint his Rules Vima Report, which documents the incident.

(Doc. 1, at 7.) The Rules Violation Repshows that Plaintiff was convicted of
fighting with two other inmates. (Dot, at 8.) The Report includes Plaintiff's
statement that he was not involved in the fight but was over by the handball cou
minding his own business. ()d.

Plaintiff claims that he filed a 602 grievance form with the prison regarding
July 13, 2010 incident on the prison yard in which Plaintiff was convicted of fight
with two other inmates. (Doc. 1, at 4, 1PPlaintiff also claims to have submitted a
602 form purportedly filed on July 5, 2010 in which Plaintiff states that Defendar
Jeffries called him a “punk” for filing 602 forms and claims that Jeffries “tried to ¢
him to fight with other inmates.” (Doc. 3t 11.) Plaintiff also purportedly describe
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in writing that Defendant Rios “instigate[d]” him to start a fight with other inmate{
July 1, 2010 for “reporting employeexsgl misconduct on correctional females.”
(Doc. 36, at 12.) Plaintiff states that prison officials did not respond to his grieva
forms. (Doc. 1, at 4.) Plaintiff also states that on March 26, 2011 he filed a
government claim form to obtain compensation damages for injuries and the pa
suffered. (Doc. 1, at 3.)

Plaintiff’'s complaint, containing claims against Defendants Rios, Jeffries, 4
Ramos for retaliation under the First Amerai) failure to protect under the Eighth
Amendment, and violation of due procesgler the Fourteenth Amendment, was fi

on December 15, 2015. (Doc. 1.) Plainsiined his complaint on December 9, 201

but the envelope in which it was mailesas signed by a correctional officer on
December 8, 2015 and shows a postageafddecember 10, 2015. (Doc. 1, at 6, 14
20.)

B. Allegations in Plaintiff's First Amended Complaint

In his First Amended Complaint, Plaintiff initially alleges that Defendants
retaliated against him on July 9, 2010 #émaugh July 13, 2010. (Doc. 46, at 2.)
Plaintiff then alleges that in July 201Defendants Jeffries and Rios stopped by hig
cell, swore at him, and claims that Pldintiad made false allegations against them
prison grievances. (Doc. 46, at 3.) Plaingiffeges that Jeffries and Rios then walke
down the tier questioning other inmatesjered the inmates to assault him, and
offered a reward for assaulting him. jid.

Plaintiff alleges that Jeffries referred Plaintiff to mental health services “to
cover up his illegal verbal threats towards Plaintiff.” \Blaintiff alleges that this
occurred “later in the week” but alstemes that it occurred on July 8, 2010. XId.
Plaintiff alleges that “two days later;6n July 13, 2011,” Plaintiff was assaulted on
Jeffries, Rios and Ramos’s orders. X Ilaintiff alleges he suffered a black eye, a
gash to the right cheek, and bruises to his rib cageat(ll) Plaintiff has increased
his demand for damages to $50,000 per Bedat, but he continues to claim $60,0(
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in punitive damages. (Iét 5.)

Plaintiff alleges in his First Amended Complaint that he filed a prison appe
July 9, 2010, but never received a response from the appeals coordinator at RJ
(Doc. 46, at 4.) Plaintiff alleges that it tobkn five years to finally finish exhausting
his appeal, completing the process at threl tlevel of review on June 6, 2017, more
than a year after filing his original Complaint. jl€laintiff has attached an appeal
dated May 1, 2016, in which ladleges that Defendantsffies and Rios set him up t
be attacked. (Icat 13-14.) This appeal was screened out as untimely. (Id. at 18.)
Plaintiff then appealed the screened-appeal on June 29, 2016. (Id. at 9.) This
appeal was accepted and denied at thd tauel of review on June 6, 2017. (At.7.)

Il. STANDARD OF REVIEW

A motion to dismiss a complaint under Federal Rules of Civil Procedure

12(b)(6) tests the legal sufficiency of plaintiff's claims. Navarro v. B|@50 F.3d
729, 732 (9 Cir. 2001). The Court must assume the truth of the facts presented
Plaintiff’'s complaint and construe inferendesm them in the light most favorable t(
the nonmoving party when reviewing a motion to dismiss under Rule 12(b)(6).
Erickson v. Pardy$51 U.S. 89, 94 (2007). However, a court need not accept as

allegations that contradict matters propetlpject to judicial notice or by exhibit. Seg
Sprewell v. Golden State Warrigi266 F.3d 979, 988 {SCir. 1987). “Nor is the couf
required to accept as true allegatiorest lre merely conclusory, unwarranted

deductions of fact, or unreasonable inferences.” Id.
A motion to dismiss may be based on the running of the statute of limitatig
period if the running of the statute igparent on the face of the complaint. Sablon
v. Dean Witter & Cq.614 F.2d 677, 682 {Cir. 1980). Section 1983 claims are
governed by the forum state’s statute of limitations for personal injury actions, a

days start to accrue when the plaintiff knawshould know of the injury that is the
basis of the claim. Douglas v. Noel§67 F.3d 1103, 1109{ir. 2009). The
applicable statute of limitations under Califia law is two years. Cal. Civ. Proc.
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Code section 335.1; sdenes v. Blanag893 F.3d 918, 927 {XCir. 2004).
Additionally, California law tolls the statute of limitations for up to two years basg

on the disability of imprisonment for inmates serving less than life terms. Cal. Ciyv.

Proc. Code section 352.1; Jon893 F.3d at 927. The effective statute of limitation
for an action by a prisoner under 42 U.S.C. section 1983 is therefore up to four
notwithstanding the fact that “[tjhe applicable statute of limitations is tolled when
prisoner completes the mandatory exhaustion process.” Brown v. \VA2aff.3d
926, 943 (9 Cir. 2005).

To ensure further fairness, Califordéav also provides for equitable tolling to

extend the statute of limitations under certain circumstances., B985.3d at 928.
“[T]hree conditions must be met to toll the statute of limitations: (1) defendant m

pd

S
yea

LISt

have had a timely notice of the claim; (2) defendant must not be prejudiced by bein

required to defend the otherwise barredmlaand (3) plaintiff's conduct must have
been reasonable and in good faitBdcon v. City of Los Angele843 F.2d 372, 374
(9" Cir. 1988). The effect of equitable tolling is that the limitations period stops

running during a tolling event and begins to run again only when the tolling ever|
concluded, Sekantzy v. Centex Home81 Cal. 4 363, 370 (2003). The tolled
interval is tacked onto the end of theiliaions period, thus extending the deadling

for suit by the entire length of time during which the tolling event previously
occurred, Sedl. at 370-71. Application of the equitable tolling doctrine requires 3
balancing of the injustice to the plaintd€casioned by the bar of his claims agains
the effect upon the important public intstrer policy expressed by the limitations
statute, Seal. at 371. A federal court must determine on a motion to dismiss
“whether the complaint liberally construed in light of our ‘notice pleading’ systen
adequately alleges facts showing the pid&kapplicability of the equitable tolling
doctrine.” Cervantes v. City of San DigdgoF.3d 1273, 1277 {Cir. 1993).
However, the question of whether the time of equitable tolling applies normally

requires reference to matter outside theagings and is not generally amenable to
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resolution on a Rule 12(b)(6) motion to dismiss.aidl276. Only in instances where

there are facts evident frotine face of the complaint that support the conclusion tf
the plaintiff could not prevail, as a matter of law, on the equitable tolling issue w
court rule on the statute of limitations defense on a 12(b)(6) motion. Id.
Moreover, the Prison Litigation ReforAct (“PLRA”) requires prisoners to
exhaust all available administrative remedies befibng a § 1983 action in federal
court. Seet2 U.S.C. § 1997e(a). “The obligation to exhaust ‘available’ remedies

persists as long ame remedy remains ‘available.” Once that is no longer the cas

then there are no ‘remedies ... availablad ¢he prisoner need not further pursue tf
grievance.” Brown v. Valoff422 F.3d 926, 935 {Cir. 2005) (quoting Booth v.
Churner 532 U.S. 731, 739-41 (2001)). The Ninth Circuit has held that “defenda
have the burden of raising and proving #itisence of exhaustion.” Wyatt v. Terhun
315 F.3d 1108, 1119 {XCir. 2003) (overruled on other grounds). This burden
requires defendants to demonstrate that the inmate has failed to pursue some g

“available” administrative relief. Brow22 F.3d at 936-37. Because “failure to
exhaust is an affirmative defense under #HLRA, and ... inmates are not required t
specially plead or demonstrate exhaustioth@ir complaints,” the defendant in a
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typical PLRA case will have to presenbpative evidence that the prisoner has failed

to exhaust available administrative renesdiinder § 1997e(a). If in the rare case a
prisoner’s failure to exhaust is clear frone tlace of the complaint, a “defendant md
successfully move to dismiss under Rule 12(b)(6) for failure to state a claim.” Al
v. Baca 747 F.3d 1162, 1169{Xir. 2014).

Finally, if a complaint is found to fail toate a claim or is statutorily barred, t
court should grant leave to amend unless it determines that the pleading could i

possibly be cured by the allegations of other facts Beev. United State$8 F.3d
494, 497 (9 Cir. 1995).
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lll. DISCUSSION

Defendants argue in their motion to dismiss that Plaintiff's claims are barrg

the statute of limitations. (Doc. 47, at 2.)fBredants also argue that Plaintiff failed t
plead facts that would equitably toll the statute of limitations) Hdrthermore,
Defendants argue that Plaintiff's cas@ismature because Plaintiff did not finally
exhaust his remedies until 20162617, after he filed suit. (Ict 9.)

A. Statute of limitations

Defendants argue that Plaintiff’'s section 1983 claims against them should
dismissed for being time-barred by sentB35.1 of California’s Code of Civil

Procedure, which sets a two-year s&titlimitations period for personal injury

claims. (Doc. 47.) California law tolls the statute of limitations for up to two years

based on the disability of imprisonment fiomates serving terms less than life tern
Cal. Civ. Proc. Code § 352.1; Jon8983 F.3d at 927. As Plaintiff, who is not servin
a life term, filed his complaint on December 15, 2015 on actions that occurred ir
of 2010 and July of 2011, Plaintiff’'s claims, which should have been filed by July
2015 at the latest, are therefore time bametkess another type of tolling applies.
On Defendant’s motion to dismiss, however, the Court cannot rule on the
factual question of the applicability of taily at this time because it is not clear fron
the face of Plaintiff's First Amended Complathat Plaintiff could not prevail, as a
matter of law, on the statute of limitations issue. Plaintiff has presented conflictir
evidence as to the reasons for the delagximausting his remedies through the thirg
level of administrative review at RJD prisdtiaintiff has alleged that he filed a pris
appeal on July 9, 2010 but never receiagdsponse from the appeals coordinator
RJD. (Doc. 46, at 4.) Plaintiff attachas appeal dated May 1, 2016, in which he
alleges that Defendant Jeffries and Rios set him up to be attacked. (Doc. 46, at
This appeal shows that it was screenedasuintimely. (Doc. 46, at 18.) Plaintiff the
states that he allegedly appealed thiseiged-out appeal on June 29, 2016. (Doc. 1
at 9.) This appeal shows that it was finallycepted at the third level of review but i
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was denied on June 6, 2017. (Doc. 46, at 7.) The third level appeal decision not
it was “appellant’s position that [his appeaiks cancelled in error.” (Doc. 46, at 8.)
But the decision states that no relief can be granted to appellant after a review ¢
facts presented. (Doc. 46, at 8.)

Under this factual scenario, the Court finds that it is not clear on the face ¢
Plaintiff's First Amended Complaint the extent to which the statute of limitations
period should be tolled while Plaintiff existed his administrative remedies and h(
much equitable tolling should be affordedRiaintiff based on the level of effort he
made at the administrative level of review to resolve his claims. Thus, the Court
recommends denying Defendants’ motion to dismiss Plaintiff's amended compld
statute of limitations grounds.

B. Timing of Exhaustion

A prison inmate must exhaust his administrative remedies before filing a
lawsuit. 42 U.S.C. 1997e(a); McKinney v. Car8¢1 F3.d 1198, 1199(Lir. 2002).
In McKinney, the Ninth Circuit held “that 8 1997e(a) requires exhaustion before f

filing of a complaint and that a prisoner does not comply with this requirement b
exhausting available remedies during the course of litigationdtl#l199. Similarly,
in Vaden v. Summerhil449 F.3d 1047 {9Cir. 2006), the Ninth Circuit held that a

prisoner “may initiate litigation in federaburt only after the administrative process

ends and leaves his grievances unredressedat Id.51. Moreover, Defendants maj
successfully raise the affirmative defensdaiiure to timely exhaust administrative

remedies on a motion to dismiss if Plaintiff's failure to exhaust is clear on the fag¢

the complaint, Albino v. Bag&47 F.3d 1162, 1169{Xir. 2014).
In this case, Plaintiff has alleged that it took him five years to finally finish

exhausting his administrative remedies. (D&, at 7.) Plaintiff has also provided

proof in his First Amended Complaint that he finally exhausted his administrativ{
remedies on his claims on June 6, 2017, aftdildgebthis lawsuit. (Doc. 46, at 4.) Th
third level appeal decision states that Plaintiff's issues “were appropriately revie
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and evaluated by administrative staff.” (Dd6, at 8.) The third level review also
notes that Plaintiff was “unable to explain the delay in requesting the outcome of ar
appeal which the appellant contends wassitted in the year 2011.” (Doc. 46, at 8|)
For these reasons, the appeal states that calenot be afforded to Plaintiff at the
third level of review. (Doc. 46, at 8.)

Based on this evidence included in Rtdf's First Amended Complaint, it is

14

clear to the Court that Plaintiff did not fitee director’s level of appeal until after he
filed this lawsuit. Thus, Plaintiff's filingf this action before the director’s level
appeal was filed and denied was improper. iSag v. CDC 2007 WL 2265106, at
*1 (E.D. Cal. August 6, 2007). Accordingly, it is recommended that Defendants’

motion to dismiss be granted on exhaustion grounds.
V. CONCLUSION
As it is clear from the face of Plaintiffisirst Amended Complaint that he did

not exhaust his administrative remediesilaiter he filed this action, Plaintiff's
lawsuit should be dismissed without leave to amend because there is no way foy
Plaintiff to cure the timing issue with thestant lawsuit. Nevertheless, his case shquld
be dismissed without prejudice as to any future lawsuit that Plaintiff may file in the
future.
Any written objections to this Repahd Recommendation must be filed witlp
the Court and a copy served on alltjgar on or before October 31, 2017. The
document should be captioned “Objeas to Report and Recommendation.” The
parties are advised that failure to file @jons within the specified time may waive
the right to raise those objections on appeal of this Court’s order. Martinez v. Ylst
951 F.2d 1153, 1156 {<Cir. 1991).

DATED: October 13, 2017 :> .
, -

Peter C. Lewis ™~

United States District Court




