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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

MARINA LONG, CASE NO. 15-cv-2836 WQH-RBB

Plaintiff, | ORDER
V.

DESTINATION MATERNITY
CORPORATION,

Defendant.

HAYES, Judge:
The matter before the Court is the olj@a to order (ECF. No. 114) and moti

for review pursuant to Fe®. Civ. P. 72(A) filed by Diendant Destination Maternity

Corporation. (ECF No. 132). Defendagtks review of the Order of the Magistr
Judge requiring Defendant to produce “dticuments that their 30(b)(6) witne
reviewed, consulted, or glanced at durirgytburse of her deposition.” (ECF Nos. 1
149).
BACKGROUND FACTS

On February 7, 2017, counsel for Rl&Hf took the deposition of Defendant
Rule 30(b)(6) designee, Aida Tejer@Oolli, Senior Vice President of Hum;
Resources for Destination Maternity (“thé@mness”). The witess brought a binder |
her deposition that comned (1) a tabbed collection bates-labelegolicy-related
documents, selected by outside counseDiestination Maternity; (2) a single she
index of these selected policy documetresated by outside counsel for Destinat
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Maternity; (3) a copy of the deposition re®j and (4) a document entitled “Deposit
Topics and Relevant Documents” whietes prepared by outside counsel
Destination Maternity. (ECF No. 132-42t The policy-related documents in {
binder represented a small, attorneyestdd portion of the documents producec
Plaintiff in discovery. Certain pages tife policy documents were highlighted
counsel’s direction to correspond to highligtfist were made in counsel’s copy of
binder. Because the witness works and resides in a different state, the assembli
binder and its form of presentation svaneant to facilitate counsel's remc
communications with the witness in preparation for her deposition.

At the start of the deposition, defergminsel was not aware that the docurn
entitled “Deposition Topics and Relevant ddonents” was in the binder. Th
document was prepared at the directiodefense counsel babkapon counsel’s lega
assessment of the policies gmwdcedures which had been produced to Plaintiff in
action. At some point in the deposition, defense counsel became aware

document’s presence in the binder based tipemuestioning of Plaintiff's counsel.

During the deposition, counsel for Plaihobjected to any reference by t
witness to the policies in the binder. Ward the end of the deposition, counsel
Plaintiff asked the witness about Dedant’'s policy for reimbursing hourly pa
employees for using their cell phone fornkxwelated purposes. The witness refer
to the binder and quoted from Defendaiietephone/Cell Phone dge Policy in orde
to answer. Defendant’s Telephone/Cell Phone Usage Policy had been prod
Plaintiff during discovery. Plaintiff's coust asked the court reporter to mark
binder as an exhibit. dlinsel for Defendant objected to marking the binder 3
exhibit. Counsel for Plaintiff asked thétmess to state the title of the document in
sleeve of the binder. The witnesssaered “Deposition Topics and Relev:
Documents.” The dispute over marking thader as an exhibit continued and
deposition was terminated.

On February 10, 2017, Defendant sent ailege log to Plaintiff stating in par
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attorney client-privilege and attorney kgroduct privilege for the document entitl
“Deposition Topics and Relevant Docum&mand the documents created by outs
counsel regarding this action. (ECF No. 147-5 at 6-7).

On February 15, 2017, Plaintiff's counsel contacted the Magistrate |
regarding the “documents relied upon byitness during a recent deposition.” T
Magistrate Judge ordered the partiesstdomit five-page briefs regarding thg

respective positions and orddr@telephonic attorney-onlpoference. (ECF No. 96)).

Plaintiff asserted that she was entitleglicdocuments contained in the binc
used by the witness at her deposition. Rihiasserted that the witness had reviev
all materials in the binder including tdecument created by Bendant’s counsel il
order to prepare for the deposition, and thatwitness had referred to the documg
in the binder throughout the course of the demws Plaintiff asserted that counsel w
entitled to inspect the documents in thiader used by the witness throughout
deposition pursuant to Fed. R. Evid. 612. (ECF No. 101).

Defendant asserted that the binder aor@d an attorney-created collection

Defendant’s policies protected by attormegrk product. Defendant further asser

that the witness had not relied upon any paldicpolicy in the binder. (ECF No. 107).

On March 8, 2017, the Magistratede entered an @er which requireq

Defendant to produce “all documents thaitl80(b)(6) witness reviewed, consulté

or glanced at during the course of her deposition.” (ECF Nos. 114, 149).

On March 22, 2017, Defendatiied the objection before this Court. (ECF N
132). Plaintiff filed an opposition. (ECF Nb47). Defendant filed a reply. (ECF N
151).

STANDARD OF REVIEW

Federal Rule of Civil Procedure 72(a) pres that “[t]he district judge in th
case must consider timely objections [to nondispositive decisions of the as
magistrate judge] and modify set aside any part of theder that is clearly erroneol
or is contrary to law.” Fed. R. Civ. P. 72(a).
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CONTENTIONSOF THE PARTIES
Defendant contends that the withessdeir is protected from disclosure undgler

attorney-client privilege anattorney work-product privilegeDefendant contends th

the binder was prepared in order to fad#itdne preparation of the witness by counsel
for the deposition. Defendant contendattthe policies in the binder have bgen
produced to Plaintiff, and that the attornsslected collection and the index in the
binder represents work produddefendant asserts that theler to disclose attorney-
client materials and work pduct was clearly erroneous asahtrary to law. Defendant
further asserts that disclosure was ragjuired under Fed. R. Evid. 612 becauseg the
witness did not use the materialdtie binder to refresh her recollectibtihe witnes
did not use the document for the purpose stifigng, and the Magitrate Judge did not
determine that the production of the wesebinder was necessary in the interegt of
justice.

Plaintiff contends that Dendant has waived a claiof attorney-client privileg
and work product protection for the entire binder by failing to timely object to
production. Plaintiff asserts that Defentddas not demonstrated attorney-client
privilege or work product prettion under California law. &htiff further asserts that
she is entitled to production of the bindeidotuments pursuant to Fed. R. Evid. 12
on the grounds that the documents in the bingge used by the witness in preparation
for the deposition.

RULING OF THE COURT

Generally, communications tveeen a lawyer and client which are intended to
be confidential are protected from disclasu Cal. Evid. Code § 954. Confidentjal
communications include not only informationgn by a client to his or her attorney but
also the attorney’s legal opinion and adviceegito the clientCal. Evid. Code § 952.
The party claiming the attorney-client privilege a bar to discéure has the burden pf

! Defendant concedes that the witness quoted from the Telephone/Cell|Phol
Usage policy and reproduced this policy to Plaintiff subsequent to the depositipn.
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showing that the communication sought tsbppressed falls within the parametersg of

the privilege. Alpha Beta Co. v. Superior Court (Sundy), 203 Cal. Rptr. 752, 755 (Ct.

App. 1984).

Work product doctrine is a qualified privge that protects materials “prepared

by an attorney acting for his cliem anticipation of litigation.” Hernandez v.

Tanninen, 604 F.3d 1095, 1100 (9th Cir. 2010)Rule 26(b)(3) of the Federal Rules

of Civil Procedure states in relevant part:

(A) Documents and Tangible Things.dbrarily, a party may not discover
documents and tangible things that are prepared in anticipation of
litigation or for trial by oifor another party or its representative (including
the other Part 's aftorney, consuita surety, indemnitor, insurer, or
%gent). But, subject to Rule 26(b)(4), those materials may be discovered
if:

() they are otherwise discoverable under Rule 26(b)(1); and

i) the party shows that it has subdtalneed for the materials to prepare
Its case and cannot, without unduedship, obtain their substantial
equivalent by other means.

(B) Protection Against Disclosure. Ifdlcourt orders discovery of those
materials, it must protect against disclosure of the mental impressions,
conclusions, opinions, or legal theories of a party’s attorney or other
representative concerning the litigation.

Fed. R. Civ. P. 26(b)(3)(A),(B)

In this case, Defendant has made a sigdffit showing that the materials in the

binder were prepared by counsel acting iticgpation of the deposition. The order |of

the Magistrate Judge does not make anyfigsiregarding waiver, substantial need,

or

undue hardship required to order the prdiguncof materials protected by attorngy-

client privilege or Rule 26(b)(3).
If a deponent uses documents to refieshmemory “while testifying” during

a deposition, Fed. R. Evid. 612 provides tlaat adverse party is entitled to have the

writing produced...”. When a deponent reviews documents “before testifying,’
612 provides that “an adverseyas entitled to have theriting produced” . . . “if the

2 Since the attorney work product daeé involves procedural consideratign,

federal law apl:g)liesSee Connoally Data %/stems, Inc. v. Victor Technologies, Inc., 114
F.R.D. 89 (S.D. Cal. 1987) (Moskowitz, M.J.)
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court decides that justice requires the party to have those options.” Fed. R.

612(a),(b). In this case, the transcript of the deposition shows that the witnes
upon some limited reference taethinder while testifyingHowever, the order fails t
identify any document subject to discloswnder Rule 612 and does not make
finding regarding the interests of justicBased upon the record before this Court,
Court concludes that the order (EQB. 114, 149) is contrary to law.
ITISHEREBY ORDERED that Defendadestination Maternity Corporation
objection to order (ECF Nos. 114, 149) is sustained and the motion to set ag

order (ECF Nos. 114, 149) pursuant to FedCR. P. 72(a) (ECF No. 132) is grante

DATED: May 5, 2017
TGt . A

WILLIAM Q. HAY
United States District Judge
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