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Kernan et al Do

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICTOF CALIFORNIA

STEVEN E. RILEY, Case No.: 16cv405-MMA-LL

Plaintiff,
ORDER RE: PLAINTIFF'S
v APPLICATION FOR 60-DAY
S. KERNAN, et al., EXTENSION OF TIME;

Defendants. ORDER RE: PLAINTIFF'S
APPLICATION FOR
APPOINTMENT OF COUNSEL

[ECF Nos. 74, 76]

Presently before the Court are twmtions from Plaintiff, proceedingro se. ECF
Nos. 74, 76. Plaintiff's first motion, filedn September 25, 2020, se€k 60-day extensio
of time to file additional pleadings, juler, and amendments.” ECF No. 74 at
(hereinafter “Motion to Continue”).On September 25, 2020, Plaintrfinc pro tunc
submitted the second motion which seeks “apipognt of counsel,and was accepted |
the Court on discrepancy on ©Ober 1, 2020. ECF Nos 75, 76 (hereinafter “Motion
Appointment of Counsel”). For the reasons set forth below, the O&MES Plaintiff's
Motion for Appointment of Counsel anGRANTS IN PART Plaintiff's Motion to

Continue.
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1. Motion for Appointment of Counsel

Plaintiff seeks appointment of counsedchuse “[tlhe U.S. 9th Circuit Court
Appeal[s] [] mandate [at] Docket Ent§0-1 pg. 6 of 6 recommended appointmen
counsel for further proceedings.” Motion for Appionent of Counsel at 2. Plaintiff alg
claims that he “is unable to properly puesthis 42 U.S.C. § 1983 civil suit due to

restrictions that the Defendantave imposed.” Id. Plaintiff further claims that “COVI

of
t of
0
he
D-

JJ

19 restriction(s) have closed the law libi@)y and that his “only access is through

institutional paging and messenger sV Id. at 2.Plaintiff states:

Plaintiff is entitled to counsel in thisatter due to his inability to pursue
researching this case. Plaintiff canly ask for 3 items at a time through
paging service. Plaintiff is not in posseon of Southern District Rules of
Court, nor Magistrate’s Judges Civil Chiaen(s) Rule(s), or get any rules that
are posted online. Prisoner[s] are dwaed to go online. For the for[e]going
reason(s) Plaintiff Riley ask[s] Magiate L. Lopez for Appoin[tjment of
Counsel.

Id.

The Constitution provides no right to appointment of counsel in a civil case
an indigent litigant may lose his physical libeiithe loses the litigation. Lassiter v. De
of Soc. Servs., 452 U.S. 18, 25 (1981). Additindhere is no constitutional right to
court-appointed attorney in cases filed byates arising under 42 U.S.C. § 1983; Stor
v. Spellman, 654 F.2d 1349, 1353 (9th €881). However, under 28 U.S.C. § 1951(e)
courts are granted discretion to appoint celmsr indigent persns under “exceptiona
circumstances.” Agyeman v. Corr. Corp.Aoh., 390 F.3d 1101, 1103 (9th Cir. 2004)

finding of exceptional circumstances demandeast “an evaluation of the likelihood

the plaintiff's success on the merits and an@atabn of the plaintiff’'s ability to articulat
his claims ‘in light of the complexity of éhlegal issues involved.” Id. (quoting Wilbo
v. Escalderon, 789 F.2d 1328331 (9th Cir. 1986)).

As an initial matter, the Cotiacknowledges that in the Ninth Circuit’s July 7, 2(

judgment, which took effect on Julg9, 2020, the Appeals Court recommen

appointment of counsel for further proceegii. See Riley v. Kernan, No. 17-56298, 2
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WL 3791572, at *1-2 (9th Cir. July 7, 2020). However, in light of the limited availability

of pro bono legal services in this Distriahd the current procedural posture of
litigation, the CourtDENIES without prejudice Plaintiff’'s request for appointment
counsel at this time on this basis.

Second, the Court finds that Plaintiff’'sdilkhood of success on the merits is not
clear. The Court acknowdges the lengthy procedural history of this cadgéowever, a

this stage of the proceedingsvhen the parties have nget engaged in discovery a

1In relevant part, the Ninth Circuit enterpadigment, affirming in part and reversing

his
Df

in

part the District Court’s Order and JudgmehbDismissal. Riley v. Kernan, No. 17-56298,
2020 WL 3791572, at *1-2. The Ninth Circuit remaed the action to this Court for furthjer

proceedings and held that the Court propelismissed Plaintiff's Fourth Amendment

unreasonable search ctgi Eight Amendment cruel anchusual punishment claim, a

nd

First Amendment Establishment Clause claidh. The circuit court concluded that this
Court did not abuse its discreti by denying Plaintiff leave to amend those claims. Id. at

2. The circuit court further concluded thhts Court “erred by dismissing Riley’s clai
under the First Amendment’'s Free ExercisauSe and by failindo address Riley’
allegations under the Religiouand Use and Institutionalizeé®kersons Act (RLUIPA), 4

N V)

U.S.C. 8 2000ccet seg.” Id. at 2. The circuit cowrremanded the case for further

proceedings consistent with its findings th&aintiff states a plusible Free Exercige

Clause claim and with instruotas “for the district court toonsider Riley’s RLUIPA an
First Amendment retaliation clainns the first instance.” Id.

On August 5, 2020, the District Judge issaadOrder Spreading the Mandate of the C
of Appeals for the Ninth Circuit and directtte Clerk of Court to administratively reop
the case. ECF No. 63 at 1-2. The District Jigl@zder stated that “this action will proce
as to Plaintiff's First Amendment Free ExeeiClause claim, Fir&dmendment retaliatio
claim, and RLUIPA claim.”_Idat 2. The District Judge further ordered “Defendant
answer Plaintiff's remaining alms within the time providely the applicable provisior
of Federal Rule of Civil Procedure 12(a).” it 3. On August 12020, Defendants file
an answer to Plaintiff's Amended Complaiand on August 21, 2028,Scheduling Orde
was issued regulating discovery and otrertrial proceedings. ECF Nos. 65, 68.

2 The Scheduling Order sets the deadline dot tliscovery to be capleted by all partie
on January 19, 2021 and the deadline for disipespretrial motions to be filed by Ju
21, 2021. ECF No. 68 at 1, 3.
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proffered evidence to the Court in supportledir claims and defenses, the Court cannot

find that Plaintiff is likely to succeed dhe merits. See Garcia Smith, No. 10cv1187,

AJB-RBB, 2012 WL 2499003, at *3 (S.D. Calune 27, 2012) (denying motion for

appointment of counsel even though plaintiffl lsarvived a motion to dismiss, because it

was too early to determine whether any @lpiff's claims woutl survive a motion fo

summary judgment); see e.g., Arellano v. Hodge, No. 14cv590-JLS-JLB, 201

»
7 WI

1711086, at *4 (S.D. Cal. May 2017) (denying motion for appointment of counsel when

discovery had recently begurntexffourth amended complairiigcause it was too early

determine whether any of plaintiff's claim®uld succeed on the merits). Accordingly,

to
the

Court finds that Plaintiff has not yet demtrased a likelihood of success on the merits

such that this case should be classifiedraexceptional circumstance at this time.

Third, the Court finds that Plaintiff is Ebto articulate his claims without legal

assistance in light of the comgity of the legal issues involved. Limited access to the
library and unfamiliarity with the l& are circumstances common to mosi se plaintiffs
and do not establish exceptional circumstan8es, e.g., Wood v. dtisewright, 900 F.2
1332, 1335-36 (9th Cir. 1990) (denying appoinmitred counsel where plaintiff complaing

that he had limited access tavldibrary and lacked a legabtlacation);_Fletcher v. Quir
No. 15cv2156-GPC-NLS, 2018 WL 840174, at (3.D. Cal. Feb. 13, 2018) (sam

Plaintiff has not shown that he facesri®s conducting legal research beyond th

ordinary experienced kyro se plaintiffs.

Plaintiff's claims about his restrictionts the law library due to COVID-19 also ¢

not establish an exceptional circumstance. Conrtisis circuit have declined to find thiat

the COVID-19 pandemic establishes exceptianmaumstances. See, e.g., Mascreng
Wagner, No. 19¢cv2014-WQH-BLM2020 WL 5423889, at *7 (B. Cal. Sept. 10, 202(

(“limited law library access, especiallguring the COVID-19 pandemic, is not

exceptional circumstance unique to PIdifjti Moore v. Lankford, No. 19¢cv2406-DMS
BLM, 2020 WL 5363306, *2 n.1 (S.D. Cal. Sept2020) (“Plaintiff’'s argument regardir

library access due to COVID-19 also fails to establish an exceptional circumstance

4
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v. Washington, No. C18-526-RSL-MLP, 20%0L 2850564, at *1 (W.D. Wash. June

2020) (denying motion for appoment of counsel because, “[a]lthough Plaintiff conte

he is unable to access the law library becafisecial distancing, this bare assertion d
not justify the appointment of counsel aistime, nor does the COVID-19 pandemic.”

Finally, the Court has reviewed the downts filed by Plaintiff in this cas
including, inter alia, the instant motions. From the Court’s review of these docunm
Plaintiff is able to sufficiently articulate tHacts and circumstances relevant to his clg

despite his lack of training itne law. The Court finds théis claims are straightforwa

and not legally complex. $ee.g, Dunsmore v. Param§o. 13cv1193-GPC-PCL, 201

WL 5738774 (S.D. Cal. Oct. 22, 2013) (géng appointment of counsel tgeo se litigant

who had a “good grasp of the basis of his clamamsl [was] able to aculate them in light

of the relative complexity ahe legal issues involved.”).

The Court does not doubt that Plaintiff, like mpsi se litigants, finds it difficult to
articulate his claims, and woublk better served with thesistance of counsel. Wilborn
789 F.2d at 1331. For this reason, in theesze of counsel, deral courts emplo
procedures which are highly protective gbra se litigant’s rights_ SedHaines v. Kerner
404 U.S. 519, 520 (1972) (holding that the pleadings wfase inmate must be held |

less stringent standards than formal pleaddrgfied by lawyers). Ifact, where a plaintif

2,
nds
oes
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ents,
ims
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y

0
f

appeargro se in a civil rights case, the court mustnstrue the pleadings liberally and

afford the plaintiff any benefit of the doularim-Panahi v. Lo#Angeles Police Dep't
839, F.2d 621, 623 (9th Cir. 1988).

Therefore, neither the interests of jastnor any exceptionalrcumstances warra
appointment of counsel at this time. See Terrell, 935 F.2d at 1017. Therefore, th
DENIES without prejudice Plaintiff’'s request for appointmé of counsel at this time.

2. Motion to Continue

Plaintiff seeks “a 60-day extension of titwefile additional pleadings, joinder, a
amendments.” Motion to Continue. The ogteve Scheduling Order provides tf
September 18, 2020 was the deadimile “any motion to joirother parties, to amend t

5
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pleadings, or to file additional pleadings.” EQB. 68 at 1. The first reason for Plaintif
request is because “[tlhe Dafiants have a standing policy that only the last 30 day({
a court deadline count as a dodeadline.” Motion to Continuat 2. Plaintiff states tha

this “means that the Court’'s January 2021 [fact discovery] deadline does not becc

effective until December 20, 2020” which placeaiftiff at a “distinct disadvantage.” Id.

Plaintiff further states that “[i]t took until 9-80, for the deadline of 9-18-20 to be fileg
Id. at 3. The second reason for Plaintiff'sjuest is because the “COVID-19 restrictig
have closed in person access to law librag(€alipatria State Prison.” Id. Plaintiff sta
that “messenger service is the only accessheo law library(s)” and that service
“unreliable, unsecure, and [therém® verification upon delivery.” Id.

“The district court has wide discretion in controlling discovelyttie v. City of
Seattle, 863 F.2d 681, 685 (9th Cir. 1988). Purstmiule 16, the Court is required
issue a scheduling order that “must limit the tbm@in other parties, amend the pleadir
complete discovery, and file motionsSee Fed. R. Civ. P. 18)(3)(A). “A schedule ma)

be modified only for good cause and with thdge's consent.” Fed. R. Civ. P. 16(b){
"Rule 16(b)'s 'good cause' standard primasdwnsiders the diligence of the party seek
the amendment.” Johnson v. Mammoth Rations, Inc., 975 F.2d 604, 609 (9th (
1992). If the moving party fails to demonsg&akligence, “the inquiry should end.” Id.

Here, the Court finds good causecontinue the date for &htiff to file any motion

to join other parties, to amend the pleadimgdp file additional pgadings, but not for the

amount of time requested. The Court finds goodgeda continue the date for the dead

to file any motion to join otheparties, amend the pleadingsiofile additional pleadings

from September 18, 2020 Mpovember 18, 2020All other deadlines and requirements

forth in this Court’s August 21, 2020 Schedul@gler shall remain as previously set. E
No. 68. Accordingly, the CouRANTS IN PART Plaintiff's Motion to Continue thg

3 “Rule” refers to the Federal Rules of €iRrocedure, unless specified otherwise.

6
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deadline for Plaintiff to join other partiesy amend the pleadings, or to file additio

pleadings on or befoldovember 18, 2020.
IT IS SO ORDERED.

Dated: October 19, 2020 %@
J

Honorable Linda Lopez
United States Magistrate Judge
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