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a Electropura S.A. de C.V. v. Accutek Packaging Equipment Company, Inc. et al

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

EMBOTELLADORA ELECTROPURA
S.A. de C.V,, an El Salvador corporatio

Plaintiff,

=)

V.

ACCUTEK PACKAGING EQUIPMENT
COMPANY, INC., a California
corporation; and DOES 1 through 25,
inclusive

Defendant,

Doc

Case No0.:3:16-cv-00724GPGMSB

ORDER:

1) DENYING DEFENDANT’S
MOTION FOR JUDGMENT AS A

MATTER OF LAW

2) GRANTING IN PART AND
DENYING IN PART DEFENDANT’'S

MOTION FOR NEW

TRIAL

3) STRIKING THE DECLARATIONS
OF TODD PETERS AND
OMOTUNDE OGUNGBE

[ECF Nos. 111 & 13pD
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Dockets.Justial
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Presently beforéhe Courtaretwo motionsfiled by Defendant Accutek Packagin
Equipment Company, Inc. (“AccutekMotion for Judgment as Mattef Law under
Federal Rule of Civil Procedure (“Rule”) 50(lijed on November 5, 2018nd Motion
for New Trial filed on December 9, 2018&CF No.111 andl30. Both motions have

been fully briefed.On April 25, 2019, the Court took both motions under submission.

ECF No. 140.Upon consideration of the moving papers and the applicable law, ang

the reasons set forth below, the CABNIES Defendant’s Motion for Judgment as

Matter of Law andGRANTS in part Defendant’'s Motion for New Trial.
BACKGROUND

A. Procedural Background

This case concerns the sale of an allegedly defd8inar Ellisonwater bdtling
machine(the “Monoblock”) by Defendant Accutek to Plaintiff Electropura. Defenda
Accutekis a developer and manufacturer of complete packaging solutions, and offq
wide variety of filling machines, capping machines, labeling machines, and comple
packaying systems. Dkt. No. 3D at 2. Electropura is a bottled water comparti
water bottling facilities in El Salvadotid.

Due to the Monoblock’allegeddeficiencies and defects, Electropura brought
seven claims against Accutek: (1) fraudulent misrepresentation and conspiracy to
defraud; (2) fraudulent concealment and conspiracy to defraud; (3) negligent
misrepresentation; (4) breach of written contract; (5) breach of express warranty; (
breach of implied warranty; and (7) restitution and unjust enrichment.

At the close of discovery, Accutek moved for partial summary judgment to er
the limitation on liability provision contained within the purchase agreement execut
with Electropura. Upon consideration of the moviagers, the Court decided that the
limitation on liability provision was enforcealdad limited damages to no more than
purchase price of the equipment unless Plaiw$ found liabldor fraud or
misrepresentation

The Court conducted a sevdaytrial from October 28 to November Z018 At
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the close of Electropura’s casechief on November 5, Accutek moved orally for
judgment as a matter of law pursuant to Rule 50(a) on the basis that Electropura’s
claims fail as a matter of law and thila¢ lack of fraud required dismissal of
Electropura’s unjust enrichment cause of action. ECF No. 111. The Court reques
the motion be briefed in writing and deferred ruling on the motion until after the
completion of jury deliberations and theusnce of the jury’s special verdictBhat
same dayAccutek filed a written Motion for Judgment as a Matter of Law as to the
causes of action (first, second and third) and the unjust enrichment cause of actior
(seventh) ECF No. 111.

On November 9, 2018, the jury returned a verdict in favor of Electropura on t
first cause of actiofor intentional misrepresentati@md n favor of Accutek on all othe
claims. As a result of the jury’s special verdict on Electropura’s claim for tiaeal
misrepresentation, the jury awarded Electropura nothing for “lost past earning®00b]
for “lost past profits,” and $210,825.00 for “other past loss” for a total of $282,285 i
compensatory damages. ECF No. 118, pg. 3. After the jury verdiastanof
Electropura, a punitive damages phase of trial was held and, following deliberation
jury awarded Electropura an additional $525,000 in punitive damddese was no
motion for judgement as a matter of law made as to the punitive dantaiges c

On December 9, 2018, Accutek moved for a new trial on the grounds that (1
Electropura’s clainof intentional misrepresentatidailed as a matter of law; and (2) th
Electropura failed to present sufficient evidence to justify the jury’s pergamages
award. ECF No. 130. Electroputed anopposition to the motion on December 26,
2018. ECF No. 134. Accutek’s reply followed on January 4, 2019. ECF No. 135.
adherence with this Court’s briefing schedule, ECF No. 125, Electropura also filed
opposition to the motion for judgment as a matter of law on December 3, 2018. E(
126. Accutek filed a reply on December 5, 2018. ECF No. 129.
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B. Factual Background?

Orlando Perla, the head of production Edectropuratestified at triaregarding,
among other things, the history of Electropura, its use and satisfaction with a Biner
Ellison bottling machine purchased in 2005 and the decision to buy a new bottling
machine to grow the Electropura busine§gal Tr. at 47 (Oct. 29, 2018)In the fall of
2012,0rlando Perla researched machines by country of origin and capabilities and
decided on purchasing an Ameriearade machine with the capacity of bottling 800
bottles per hour. HeontactedNick Bird with Accutek the producer of Biner Ellison
machinesto inquire about the purchasestallation, and maintenanoéAccutek’s high
speed water bottling equipmerit. at 89. Following thiscontact, Nick Bird responded
by email andporovidedcatalog information on Accutek’s bottlirggjuipment line Id.

The catalog displayed bottling machines which featured filling valves mitld&16
stainless steend a rotary rinsing turret made with stainless stieklat 1718. Orlando
Perla testified that he notified Accuttiat these were important features for Electrop
Id.

On October 9, 2012, Joe Quezada, Defendant’s sales represeatatiued
Orlando Perla angrovided a link to Accutek’svebsite 1d. at 18. On the website, Mr.
Perlareviewedinformation regardig Accutek’sMonoblock bottling systemshich
claimed ‘Biner Ellison manufactures Monoblock machines to simpidyr highspeed
bottling line by combining the bottle rinsiier and capper in a single space saving
machine EachMonoblock machine is spiically designed to suit produdemands,
space constraints, and the production environmeorider to optimize output and
produce the best product possibléd. at 21. From this, Mr. Pler understood that

Defendanmanufactured its Monoblock systenis.

! Accutek asserts that there is an insufficient evidentiary basis fprrghfinding on theintentional
misrepresentatioalaim. However, Accutek failed to providet@al transcriptandmerely repeats the
refrainthat there was insufficient evidence to support the fraud claims. Giveniltwe,fthe Courhas
obtained those portions of the trial transcripts that support the jury’s vendiceferenced them as
appopriate.
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Thewebsite also described tMonoblockasfeatuing a sanitary stainless steel
constructed framwhich was very important and necessary to Orlando Pktlat 23.

In addition, the equipment guidelines from Accuteked site stated th&tccutek
machinery is designed and manufactured int8& with over 80 percent of the Accute
parts angroducts beingnanufactured in the USA by Americamvnedcompanies.ld.

at 25. Mr. Perla testified thahis information waslsovery important that he would no
have purchased the subject machine if he had knlo&tit was made in China and not
theUnited Statesld.

During those negotiations, Electroptioéd Defendants that it required equipmer
capable of “filling 680 millilitersized bottles at the rate of not less than 7,200 bottleg
hour (“BPH"), 380 millilitersized bottles at the rate of not less than 6,200 BPH and
1,300 milliliter-sized bottlesat the rate of not less than 5,000 BPH,” and asked
Defendants “for their advice and recommendations as to which of Defendants’ sev
different models of high speed water bottling equipment” would meet those
specifications. Electropura’s Complaff20. In response to Plaintiff's inquiry,
Defendant than recommended the “Monoblock rinse, fill, and capping system” as [
suited to satisfy Plaintiff's purposed. { 21 (internal citations omitted). At about that
same time, Defendant also presented a promotional sales brochure to Electropura

described the “MB Series mono bloekinse/fill cap systems” as having the following

k
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qualities and capabilities: “Up to 19,000+ container per hour* high speed synchronjzed

rinse, fall, cap system,” and “fully automated CCP systeloh.”Ultimately, Defendant
specifically recommended that Electropura purchase the “Biner Ellison Monoblock
Systems 24 head washer 24 head filler 8 head capper with accessories and parts
(the “Monoblock”) as the best match for Electropura’s neddls] 22 (internal citations
omitted).

On December 10, 2012 Defendants provided Electropura with Quote No. 521
for a24 head, 24 filler, and 8 cappdonoblock, along with related parts and
accessoriesTrial Tr. at 30 (Oct. 292018). The Monoblock Quote was written on
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Accutek’s letterhead, and included the navhéhe sales representative, Jo&uezada,

who prepared the report, and described the Monoblock features in detail. EGR,No|

Exhibit 2 at 13. Notably, the Monoblock Quote stated that the machine was “capal
Speeds of up to 11000 BPH (bottles per hodmidl Tr. at 30 (Oct. 29,@18), ECF No.
1-2 at 15, and that many of its parts were made of stainless $ted|Tr. at 3132 (Oct.
29, 2019).Orlando Perla testified that Accutedqpresented that all bottle contact parts
the machine were made withod grade stainless stewlfood grade plasticOrlando
Perla shared the informatitve had developedith his brothers and a decision was ma3
to purchase the Biner Ellison machind. at 31:33.

Between December 2012 and August 2013, the parties worked out the detai
thetransaction including where the machine would be ilestadhow much space was
availableand whether the system wouldditthe Electropura plantd. at 3537. At the
request of Joe Quada, Orlando Perla provided AccutekautoCAD with thdayout of
theavailable spacat theElectropura planfior the Monoblock so that it could be
reviewed by Accutek’'engineering departmentd. at 3537, 3940. Afterwards,
Quezada did not inform Mr. Perflaat theavailablespace was too small to achieve the
representegroduction speed®r themachine Id. at 3637. Mr. Perla told Quezada
“that's what have. If it doesn't work, it doesn't waotkld. at 36 40-41. Quezada
reported tdMr. Perla that according to his engineer “yeah, it will world. Based upon
Quezada’s representation, Mr. Pextaea to proceed with the purchaséthe
Monoblock. Id. at 3637.

In reliance upon those representations, Electropura purchased the Monoblog
$370,408.46.To finance the purchase of the Monoblock, Elgaura obtained a loan
with a principal of $1,450,00@t interestand allocate&375,00Q0 the purchase of the
Monoblock machine ECF No. 127 at 334. Thereatfter, Electropuracurred additional
costs in the shipment and delivery of the Monoblock to El Salvador, amounting to
$49,982.14, and installation of the system, $15,8930F No. 11 27.

Soon after the Monoblock was delivered and installed at Electropura’s facility
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El Salvador, Electropura discovered, on or about December 2013, that the détnobl
was not functioning “in accordance with the representations, specifications, promig
and assurances made by Accutekd”’ 28. The Monoblock’s actual production
hovered at 1,200 BPH for 1,300 millilitesized bottles, 1,800 BPH for 680 milidr-
sized bottles, and 2,400 BPH for 380 milliliezed bottlesid., far below Electropura’s
previouslystated business need&ccording to Orlando Perla, the Monoblock weever
able to achieve a capacity in excess of 4,000 BPH for bottles of any size. Trial Tr.
(Oct. 29, 2018).

In addition, Electropurasserted that the Monoblock did not work properly; tha
“key components of the Monoblock quickly oxidized and therefore became unsanit
for bottled water use”; and that “many of the Monoblock’s key components contain
latent but inherent defects in materials and workmanship” making the machine
“essentially unfit and unsuitable for its intended purpos&€F No. 1 § 28 Trial Tr. at
61-65 (Oct. 29, 2018).

LEGAL STANDARD
A. Judgment as a Matter of LawUnder Rule 50

Under Federal Rule of Civil Procedure Rule 50, a court may enter judgment §
matter of law once “a party has been fully heard on an issue” and “the court finds t
reasonable jury would not have a legally sufficient evidentiary basis to find foarttye |
on that issue.” Fed. R. Civ. P. 50(a)(1). In other words, the jury verdict should be
overturned and judgment as a matter of law entered “if the evidence, construed in
light most favorable to the nonmoving party, permits only one reasonablesioncland
that conclusion is contrary to the jury’s verdicPavao v. Pagay307 F.3d 915, 918 (9t
Cir. 2002). The “jury’s verdict must be upheld if it is supported by substantial evide
which is evidence adequate to support the jury’s conclusion, even if it also possiblg
draw a contrary conclusion.fd. Moreover, a motion for judgment as a matter of law
should be granted “only if the verdict is against the great weight of the evidence, o

guite clear that the jury has reached a sericersiyneous result.’McEuin v. Crown
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Equip. Corp, 328 F.3d 1028, 1036 (9th Cir. 20083, amended on denial of reh’g and
reh’g en bandJune 17, 2003).

In evaluating a motion for judgment as a matter of law, a court does not mak
credibility determinations or weigh the eviden@ee Reeves v. Sanderson Plumbing
Prods., Inc, 530 U.S. 133 (20003%ee also EEOC v. Go Daddy Software,,|I681 F.3d
951, 961 (9th Cir. 2009).Credibility determinations, the weighing of evidence, and t
drawing of legitim#&e inferences from the facts are jury functions, not those of a judg
Id. Instead, the court “must draw all reasonable inferences in favor of the nonmovi
party.” Id. That is,“the court should give credence to the evidence favoring the
nonmovant as well as ‘that evidence supporting the moving party that is uncontrad
and unimpeached, at least to the extent that that evidence comes from disinterestg
witnesses.” Id. at 151,120 S. Ct. 2097 (internal citation omitted).

B. New Trial Under Rule 59

Under Federal Rule of Civil Procedure 59(a), a new trial may be granted on §
some of the issues “for any reason for which a new trial has heretofore been grant
action at law in federal court.” Fed. R. Civ. P. 59(a)(1)(A). BecaRsé& 59 does not
specify the grounds on which a motion for a new trial may be granted,” the court is
by historically recognized groundZhang v. Am. Gem Seafoods, Ji389 F.3d 1020,
1035 (9th Cir. 2003). Thesgroundsinclude verdicts contrary tive weight of the
evidencea verdict based on false or perjurious evidedeejages that are excessive, :
trials that were not fair to the moving partyloiski v. M.J. Cable, In¢481 F.3d724,
729 (9th Cir. 2007)see also Passatino v. Johnson & Johnson Consumer Rraii3.
F.3d 493, 510 n.15 (9th Cir. 2000) (“The trial court may grant a new trial only if the
verdict is contrary to the clear weight of the evidence, is based upon faksguoiops
evidence, or to prevent a miscarriage of justiceEixoneous evidentiary rulings and
errors in jury instructions can also serve as grounds for a new3eal Ruvalcaba v. Ci
of Los Angelest4 F.3d 323, 1328 (9th Cir. 1995)he burden bshowing harmful error
“rests on the party seeking the new tridifalhiot v. S. Cal. Retail Clerks Unipi35
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F.2d 1133 (9th Cir. 1984).

Unlike with a Rule 50 determination, the district court, in considering a Rule %

motion for new trial, is not required to view the trial evidence in the light most favor
to the verdict.” Experience Hendrix L.L.C. v. Hendrixlicensing.com 162 F.8l 829,
842 (9th Cir. 2014). “Instead, the district court can weigh the evidence and assess
credibility of the witnesses.1d.

The decision to grant a new trial motion lies within the court’s discretae
Merrick v. Paul Revere Life Ins. C&00 F.3d 1007, 1013 (9th Cir.2007). Blihaugh
the Court may weigh the evidence and assess the credibility of witnesses when ru
a Rule 59(a) motion, it may not grant a new trial “merely because it might have cor
different result from that reached by the juryRby v. Volkswagon of Am., In896 F.2d
1174, 1176 (9th Cir. 1990) (quotation marks and citation omitsed)also Union QOil
Co. of Cal. V. Terrible Herbst, Inc331 F.3d 735, 743 (9th Cir. 2003) (“It is not the
courts’ place to substitute our evaluations for those of the jurors.”). A court will not
approve a miscarriage of justice, but “a decent respect for the collective wisdom of
jury, and for the function entrusted to it in our system, certainly suggests that in mg
cases th@udge should accept the findings of the jury, regardless of his own doubts
matter.” Landes Constr. Co., Inc. v. Royal Bank of C&83 F.2d 1365, 1371 (9th Cir.
1987) (citations omitted)As such, a new trial should be granted only when after
“giv[ing] full respect to the jury’s findings, the judge on the entire evidence is left w
the definite and firm conviction that a mistake has been committed” by thelguigt
1365.

DISCUSSION

A. Accutek’s Motion for Judgment as a Matter of Law

After the close of Electropura’s casechief, Accutek moved for judgment as a
matter of law pursuant to Rule 50(a) two grounds: (1) that Electropura’s fraud claim:
fail as a matter of law; and (2) that the lack of fraud required the dismissal of

Electopura’s unjust enrichment cause of acti®@CF No. 111.Pursuant to Rule 50(b),
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Courttook the motion under submission and chose not to make\emiet ruling on
the motion. SeeFed. R. Civ. P. 50().

Accutek has not filed a renewed peostdictrequesfor judgment as a matter of
law under Rule 50(b)When Accutek expressed its intention to make motions for
judgment as a matter of law pursuant to Rule 50(a)(1) on November 5, 2019, the C
deferred ruling on the motions and invited Accutekreppre briefing on the issue.
Since the Court took the matter under written advisement and deferred considerati
the motion until after the jury returned a verdict, the Court will now evaluate the mg
as a posverdict motion for judgment as a m&tof law under Rule 50)b See, e.g., Op
Art, Inc. v. B.1.G. Wholesalers, IndNo. 3:03CV_088%P, 2006 WL 3347911, at *1
(N.D. Tex. Nov. 17, 2006) (finding that “a court’s deferred consideration effectively
converts the Rule 50(a) motion int a pestdict Rule 50(b) motion”)see also Ketchum
v. Nall, 425 F.2d 242, 243 (10th Cir949) ¢iting Fed. R. Civ. P. 50(b) for the
proposition that a “motion for directed verdict . . . may be taken under advisement
ruled upon after the jury has returned a verdict.”).

Pursuant to Rule 50(b), the Court reviews these issues for a legally sufficient
evidentiary basis for the jury’s verdict when viewing the evidence in the light most
favorable to Plaintiffs and drawing all evidentiary inferences in Plaintiffs’ faved. R.
Civ. P. 50(a).Courtsreview a jury’s verdict for substantial evidence in ruling on a
properly made motion under Rule 50(Banes v. WaMart Stores, InG.279 F.3d 883,
888 (9th Cir. 2002). Substantial evidence is “such relevant evidemeasasmable minds

might accept aadequate to support a conclusiomMbdckler v. Multnomah Cnty140

F.3d 808, 815 n.8 (9th Cir. 1998) (citidurray, 55 F.3d at 1452)Judgment as a matte

2 Fed. R. Civ. P. 50(b) states that “if the court does not grant a motion for judgmenatisraofiaw
made under Rule 50(a), the court is considered to have submitted the action to the jurycstiigec
court’s later deciding the lebguestions raised by the motion. No later than 28 days after the entry
judgment — or if the motion addresses a jury issue not decided by a verdict, noalat28 days after
the jury was discharged — the movant may file a renewed motion for judgsamhatter of law and
may include an alternative or joint request for a new trial under Rule 59.”

10
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of law “is appropriate when the jury could have relied only on speculation to reach
verdict.” LakesideScottv. Multnomah Cnty 556 F.3d797,802-03 (9th Cir. 2009)

1. Plaintiff's Fraud Claims

In its Rule 50(a) motiomccutekmoved for judgment as a matterlaidv on the
basis thathere wasnsufficient evidence to suppoft) Electropura’dirst fraud claim for
intentional misrepresentation of material fact; (2) Electopura’s second fraud claim f
concealment of material fac{8) Electropura’s third claim for negligent
misrepresentatigrand (4)Electropura’s seventh claim for unjust ement However,
the jury returned verdicts in favor of Accutek on Electropura’s second claim for
concealment, third claim for negligent misrepresentation, and seventh claim for un|
enrichment.Accordingly,Accutek’s Motionis moot as to these thre&ims All that
remains for the Court’s consideration is the first claim for intentional misrepresanta

A. Intentional Misrepresentation

Electropura’s first cause of action asserts that Accutek engaged irbfraud

intentional misrepresentation of maééfacis through four representations: (1) that the

Monoblock is capable &peeds ofilling up to 11,000 BPH (bottles per hour); (2) that
the Monoblock was made in the United States; (3) that the Monoblock contains 31

stainless steel; and (4) that the Monoblock uses food grade materials. In response

Accutek argueg&lectropurdiled to provide sufficient evidence to prove each of thesq
claims.

Under California law, the elements of fraud by intentional misrepresentation

clear “(1) a misrepresentation (false representation, concealment, or nondiscldsure);

knowledge of falsity (oscientej; (3) intent to defraud, i.e., to induce reliance; (4)
justifiable reliance; and (5) resulting damag&0obinson Helicopter Co. v. Dar@orp.,
34 Cal. 4979, 990 (2004)In light of the evidence most favorable to Plaintiffe Court
finds that the jury had a reasonable and legally sufficient basis to cotichideccutek
madeintentional misrepresentation of material facts to indtleetropura’s purchase of
the Monoblock.

11
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1) First Representation: Monoblock’s Performance for Bottles per Hour
a) Misrepresentation

The first representation at issue is Accutedtatement that “this particular mode
of the Monoblock is capable of Speeds of up to 11,000 BPH (bottles pér’haompl.
9124. Electropura contends thiatelied determinatelon thisrepresentatior described
in Defendants’ quotdlo. 52113for the Monoblock- in purchasinghe item. ECF No.-1
2.

Accutekmoves for judgment as a matter of lawtbis bottling speed
representation on the basis tEdctropura failed to show that the written statements
were false.First, Accutekargueghat Plaintiff's caseevealedho evidence that proved
“the Monoblock machine, as designethnufacturedor built,was incapable of
performing aspeeds up to 11,000 bottles per hboutCF No. 111 at 4 Specifically,
Accutek contenslthat Plaintiff profered no evidencef either“the speed of Accutek
bottling systems installed at different facilities prior to November 201 &t “any
survey or testing of the Monoblock machine in other conditions or with different
configurations.” ECF No. 111 at AAnd even if Plaintiff's testimony about actual

bottling speeds were taken as true, Accutahtendghat“2,500 bottles per hour was st

‘up to’ 11,000 per hour."ECF 129t 3. As such, Accutekurmises that it did not make

a misrepresentation since the company nexpresslyguaranteed that the Monoblock
would reach 11,000.

Courts have generally found a “misrepresentation” where it is “probable that
significant portion of the general comsimg public or of targeted consumers, acting
reasonably in the circumstances, could be misl€layo v. Nestle USA, In@89 F.
Supp. 2d 973, 9778 (C.D. Cal. 2013). The question of whether a statement is a
misrepresentation in most cases presents a question of fact for the fact finder at tri
Williams v. Gerber Prods C0552 F.3d 934, 938 (9th Cir. 2008).

Here,the evidence presented at trah the light most favorable to Electropura

supports the conclusion that a reasonable consumer would be misled about the ac
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of Accutek’s representations regarding Monoblock’s bottling capabiliiég. jury was
presented with evidence that Electropura required bottling machines capable of fill
680 milliliter -sized bottles at a rate of not lesan 7,200 bottles per hour. Accutek ha
acknowledged that it represented the Monoblock as capable of production speeds
11,000 bottles per hour. Electropura’s withesses Orlando Perla, William Hernarale
Julian Caballero testified that the Momatk neverexceededbottling speedsf more
than2,400 bottles per houtEvenJaime Garcia, Accuteksmployee anavitness,
testifiedthat he was only able to achievenaximum production speed of 3,600ttles
per hour after three visits to Electropurplant. And finally, Orlando Perla and Rene
Perlarecountedhat Jaime Garcikaterinformedthem that the maximum bottling speeq
he could achieve with Accutek’s equipment was 4,000 bottles per barevidence
shows that the Monoblock was incapableezching7,200 bottleper hourrequired let
alone the up to 11,000 bottlpser hourrepresented by Accutek.

Although Electropura did not present evidence of the Monoblock’s functionali
outside thecontext of the El Salvador facilitit producel evidence as to its experience
with the machine and the admission of Accutek’s employee Jaime @aritne
Monoblock’s maximum capabilities. The evidence at trial proved that the Monoblo
never exceeded 3,600 bottles per holhredirect and circumstantial evidenard
reasonable inferences derived froraupports the conclusion that the Monoblock was
incapable of bottling anywhere near the 11,000 bottles per hour that was advertise
7,200 boties per hour that Electropura required. While Accutek claims that the evic
at trial shows that the Monoblock was capable of filling 11,000 bottles per hour (EC
111-1 at 5), Accutek has failed to cite the record where this evidence apfsaiGart
concludes that a reasonable consuwauld be misled by Defendant’s statements abg

the capabilities of the bottling kn

Next, Accutek’s argment trat“2,500 bottles per hour was still ‘up to’ 11,000 pe

hour” —is disingenuous and strains credulity. Under lthggc, if the Monoblock filled

50bottles per hour, thereagno misrepresentation becauge$somewherdetween
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zero and 11,000. Und&ccutek’sview, a car manufacturer is free to represent that i
high-end sports car can reach speeds up to 220 miles per hour even though it can
reach50 miles per hour under the theory that 50 miles per hour is “up to” 220 miles
hour. While Accutek did not guarantee that the Monoblock would perform at 11,00
BPH, sellers are not free to use “up to” as a means of misrepresenting a product’s
performancé. Here,Electropuraprovided, at AccuteKs requestanautoCAD to
determindf the Monoblock was capable of reachihg 7,200 bottles per hour that it
sought. After its engineers reviewed the drawings, Accutek assured Electhapura
machinewould fit at the plant and failed to inform Mr. Perla that the space would pr
the machine fromeachng its claimedcapabiities. In the light most favorable to
Electropura, aeasonable consumer woulldve beemisled byAccutek’s
representationas to the Monoblock’s capabilities

Accutek’s “upfront representatior@f the Monoblock’s capabilitieis similar to
thedefendant company’s misrepresentationHiobbs v. Brother International
Corporation 2016 WL 7647674 (C.D. Cal) (August 31, 2016) at t8 Hobbs the Court
foundthat areasonable customeouldbe misled byDefendant companry affirmative
misrepresentations abaaprinter’'sscanning capacitywhen Defendant stated that the
printer could “scan up to the document glass size” and “up to-greidocuments Id.
Despite Defendant’s later disclosures in website and print materials tmaathéne did
not support borderless and letsg&ze scanning, the Court found that Defendant’s

representations could mislead a substantial portion of reasonable conslainénghis

3 While Accutek does not claim that the statement of “up to” 11,000 bottles per hour censtitnt
actionable puffery, cases considering puffery defessuilarly focus on the reasonableness of
consumer reliance on the false statem@htCook, Perkiss & Liehe, Inc. v. N. California Collection
Serv. Inc.911 F.2d 242, 246 (9th Cir. 199@he common theme that rutisough cases considering
puffery ina variety of contexts is that consumer reliance will be induced by specife thém general
assertions). Here, the statements were sufficiently specific as to miskssbaable consumer.
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case the juy waspresentedvith a legally sufficient evidentiary bastofind that
Accutekaffirmatively andmaterially misrepresented the Monoblock’s capabilities.
b) Intentionality

Having determined that Accutek’s statement about bottling speeds could
reasonably constitute a misrepresentatiba Court must next tuto Accutek’s
argument that Electropura cannot prove intent to induce rellaacecessary element
intentional misrepresentation.

Accutek asserts that its verbal representation about perfornsamgeactionable
because Accutek had no intent to defrakalenif the Monoblock machine did not worl
as representedccutek argueSsomething more than mere nonperformance is requir,
to prove the defendant’s intent not to perform his promiSerizer v. Superscope, Inc.
39 Cal.3d 18, 30Precise Aero. Mfg..\WWAG Aero Indus., LL2018 U.S. Dist. LEXIS
119100, at *120 (C.D. Cal. Feb. 16, 2018Here, Accutek submits that Electropura |
not articulated any basis for fraudulent intent unicemrizer Accutek avers that the
delivery and installation of the Monoblock on Electropura’s premisesipled with
Accutek’spostinstallation responsiveness amdurn tripto Electropura’s facilities to
correct subsequent problemsffset any evidence aftent to mislead

Fraudis “rarely susceptible of direct proof.Connolly v. Gishwiller162 F.2d 428
433 (/th Cir. 1947). It is settled law that circumstantial evidence is competent to shq
intent to defraud United States v. Sulliva®22 F.3d 967, 974 (9th Cir. 2008).

Factinders must often “’hear the evidence and determine whether to draw an infer,
that [the] defendant intended to defraud based on all of the circumstdricasinc. v.
Pharmaplast S.A.E2013 WL 12123230 (C.D. Cal.) (May 6, 2013). As sucterit may
be inferred from misrepresentations made by the defendamitshe scheme itself may
be probative circumstantial evidence of an intent to defralmted States v. Sullivan
522 F.3d 967, 974 (9th Cir. 2008)he inferences gathered from a chain of
circumstances “depend largely upon the common sense knowledge of the motives

intentions of men in like circumstancesConnolly v. Gishwiller162 F.2d 428, 433 (7t
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Cir. 1947). Accordingly, the “only intent by a defendant necessary to prove a case
fraud is the intent tonduce relianc€ Lovejoy v. AT&T Corp.92 Cal. App. 4th 85, 93
(Sept. 5, 2001) (emphasis in original). Moreover, liability is affixed “not only where
plaintiff's reliance isntendedby the defendant but also where iteasonably expected
to occur.” Id.

The Courtconcludeghat Electropurdasadduced sufficientircumstantial
evidencdrom which a rational juror could find that Accutek intended to induce
Electropura to enter into the agreement by misrepresentimMgaheblock’s capabilities.
This evidence includes a series of falsehoods in the marketing of the Monoblotkg
it was produced in the United States and made with stainless steel that was food g
To the extent that the jury concluded that these claims were false, it was entitled tq
conclude that it was part of a pattern of intentional deception.

In addition, at trialPlaintiff pointed to numerous instances that suggest that
Defendant intended ¢reasonably expected’ to benefit from the misstatemeragejoy
92 Cal. App. # at 93. First,there was evidence that Accutek knew exactly the type ¢
machine that Electropura sougbtpurchasgincluding the desired parameters and
capabilities. Trial Tr. at 1415 (Oct. 29, 2018)During questioning, Electropura’s
witness Orlando Perla testified that he had rejected quotes for machines from Accl
sales representative Joe Quezada higgherand lower bottlingcapacitieof 7,200 BPH
and 14,000 BPHbefore settling othe 24-head, 2-filler, 8-capperl1,000 BPHversion
of the Monoblock.ld. at 27#31. Perlaexpounded that the machine capable of 14,000
BPH was rejected partially because it was both too large to fit in available space a
capable of speeds beyond what Electropuraatedd. at 30. Next, Orlando Perla note
that Accutek represented that each Monoblock machine would be specifically desig
suit product demands, space constraints, and the production environment in order
optimize output.ld. at 2122.

Orlando Perla also disclosed tlpaior to purchasing the Monoblock in August

2013, he had provided Accutek with an “autocadit a layout of the space that
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Electropura had available for the machine for the express purpose of making sure
dimensims were suitable for the Monoblacld. at 3537, 3940. Although Accutek
sales representative Joe Quezada initially expressed concerns about the spanetgg
Orlando Perla testified that Quezddterrespondedhat the engineers had determined
the space would be sufficienkd. Electropura agreed to proceed with the purchase
Monoblock only after this assurance from Quezada and the Accutek enduhebr.
addition, Orlando Perlattested that Electropura sent samples of their botdes, eand
labelsin varying sizedo Accutek for testing purposesd. at 4041. At no time,
according to Orlando Perla, did Accutek ever inditiaée space constraints or the labg
would hamper the Monoblock’s ability to reach the optimal speeds of 11,000 [@P&t.
42-43.

As a result, the Court finds that Accutek had ample knowledge of Electropurg
needs with respect to a bottling line. The Court also concludes froenittence
presentedt trial that Electropura repeatedly attempted to verify with Accutek the
Monoblock’s suitability in the context of its own facilities and products. These
circumstances coupledwith Accutek’senduringassurances prior to Electropura’s
purchase of the Monobloekwould reasonably lead a juror to dedtitat Accutekooth

knowingly intended to induce reliance and also reasonably expected such reliance

occur. Accordingly, the Court finds thatectropurahas offered a legally sufficient basi

to prove intent to induce reliance.
2) Remaining Representations: Statements that the Mortdock was Made in
the USA, Made with Food Grade Stainless Steel, and Made with 316
Stainless Steel
Electropura argues that Adek made three other materaadd intentional

misrepresentations in this case: (1) Accutek’s assertion that the Monoblock was “M

USA;” (2) Accutek’s claim that the Monoblock was made with fgodde stainless steel;

and (3) theepresentation thalonoblock’s foodgrade composition would include “316

stainless steel.” ECF No. 126 at 12.
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Accutekcontends that these remainirggpresentationfail because they lack a
basis for either “out of pocket” damages or consequential damages. According to
Accutek, “outof-pocket” damagemust be predicated erand limited to- “the
difference in actual value at the time of the transaction between what the plawviff g
and what he received Alliance Mortgage Co. v. RothwgellO Cal.4th 1226, 1240 (199
(citing Stout v. Turney22 Cal.3d 718, 725 (1978)Moreover, Accutek proffers that
plaintiffs cannot recover consequential damages based upon “speculation or even
possibility that the wrongful conduct of the defendant caused the haviiamsyv.
Wraxall, 33 Cal.App.4th 120, 132 (1995F.or support, Accutek points t8argon

Enterprises, Inc. v. University of Southern C&b Cal.4th 739, 768 (2010). There, the

California Supreme Court properly excluded testimony of lost profits on the basis t

a
D)

a me

”

nat al

expert based his opinions on a hypothetical market share beyond the plaintiff's market

share.ld.

In this caseAccutek sibmits thatElectropura did not introduce evidence during
trial of the fair market value of the Monoblock machine at the time of purclE3E.No.
111 at 7. As such, Accutek surmises that “Plaintiff has not shown the value of the
Monoblock machine is worth less than what was paid forid.’at 8. In addition,
Accutek notes that Clara Rodriguez de Grenados, Electropura’s only witness who
testified in support of its claim for consequential damages, expressly admitted that
had no opinion on the damages that stemmed from the representations about the
Monoblock’s stainless steel and Amerieaade compositionld. Consequently,
Accutek avers that Electropura also did not meet its burden to esiatolefiof— and
recovery for- consequential damages from the asserted representations.

To recover “out of pocket” damages un@alifornia law, a defrauded party is
ordinarily limited to recovering his “otaf-pocket” loss.” Alliance Mortgage Co. v.
Rothwel| 10 Cal.4th 1226, 1240 (1995) citikgnly v. Ukegawal6 Cal.App 4th 49, 53
(1993). “Out of pocket” damages are typically directed to “restoring the plaintiff to t

financial position enjoyed by him prior to the fraudulent transaction, and thus awart
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difference in actual value at tkiene of the transaction between what the plaintiff gav¢
and what he received.d. (citing Stout v. Turney22 Cal.3d 718, 725 (1978)And to
prove consequential damages, plaintiffs must establish a “complete causal relation
between the fraud or deceit and the plaintiff's damag8siall v. Fritz Companies, Inc
30 Cal.4th 167, 202 (20033i{ing Committee on Children’s Television, Inc. v. Gener4
Foods Corp,. 35 Cal.3d 197, 219 (1983). Causation requires “proof that the defend
conduct was &ubstantial factor’ in bringing about the harm to the plaintiff” and
evidence otausatiommust “rise to the level of a reasonable probability based upon
competent testimony.1d. at 133.

The Courtfinds thatElectropura has providean adequateass for “out-of-
pocket” or consequential damaaeard 0f$282,825. At trial, Electropurantroduced
testimony that Accutek representatiof its machines-including theBiner Ellison
Monoblock—as Americarmadethroughtheir website brochuresguotesand invoices
Moreover,Electropura presenteidence that the filling components of the machines
were marketed as 316 stainless steel in Accutek’s specification s@ektisdo Perla
recountedhat Accutek knewthatElectropura specificallgschewed Ghesemade
machines andoughtto purchasenly Americarmade stainlessteel machingwith
food-grade componentsr corrosionreducing,quality, and reputational reasonénd
finally, Electropura elicited testimorfyom Mr. Mark Bell and Dr. Dana Medlitihat
provided a reasonable basis for a jury to assume that the machine was-Gladessnd
constructed largely with nefood-grade components and magnetigot stainless- steel
But for Accutek’s representationb@ut the machine’s material composition and its
origin, Electropura would not have purchased the Monoblock.

Electropura also provided specific evidence to justify “out of poatatiagesand
a causal relationship for consequential damages. First, Electropura introduced evi
that it paid$370,408.46n total for the bottle filling systenECF No. 12 at26, with
$140,000 for théiner EllisonMonoblock machine Trial Tr. at 10-11. According to his
online research, Orlando Perla testified that a comparable ChmasteMonoblock
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would hae cost around $40,000 at the time of purclsasthat the Biner Edbn
Monoblock was overpriced $100,Q08Iso, Clara Rodriguez de Granados, general
accountant for Electropurealculatedhe additional costs incurred in production from
diminished bottling speeds through of the company’s use of the Monaddollows
$10,896.89 in 201358,477.13 in 2014, $64,269.83 in 2015, $53,613.74 in 2016, a
$7,59525from January through June of 204 Yor a total of $94,852.84and grand tota
of $294,852.84 ECF No. 127 at 23, 24, and 28nd when asked about the financial
distinction between a stainless steel and a magnetic steel machine, Rene Perla ng
magnetic steel equipment was commercially worthiesbottling companieand that
the Monoblocks magnetic steel composition had caused the machine to rust. As a
Rene Perla testified that he was unable to find buyers despite his repeated attemp
the machine for scrap metal.

Viewing the facts in the light most favorable to Electropura as the nonmoving

party, the Court finds that Plaintibfferedsufficient evidence from which a reasonable

jury couldbothinfer that “out of pocket” and consequential damages were warrante
award damages in the amount of $282,888cordingly, the CourDENIES Accutek’s
Motion for Judgment as a Matter of Lawith respect to theufficiency of evidence to
support the intentional misrepresentation claim and any respective “out of pocket”
consequential damages.

3) Waiver of Rescission Remay

Finally, Accutek seeks to dismiss, as an alternative remedy, Electropura’s rig
rescind its agreement with Accutekotwithstandinghe Court’s finding on
Electropura’s fraud claims, Accutek urges that the Court must also disallow Electrg
from rescindingthe purchase agreemdrdcause Electropura neither gave written noti
of rescission prior to the filing of the lawsuit nor made efforts to return the bottling
system ECF No. 111 at 8. As a resuttfollows that Electropura failed to complyith
Cal. Civ. Code Section 1691, which governs the mechanics of conseassien and

requires a plaintiff to give notice of rescission to th#erparty and to return, or offer t
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return, all proceeds he received from the transactitth

Since the Court has found that Electropura provided sufficient evidence &t tri
reasonablyestablish a claim for intentional misrepresentatindany subsequent
consequential and out of pocket damadesutek’smotion challenginghe alternative
remaly of rescissioms moot

B. Accutek’s Motion for New Trial

The Court has already addressed Accutek’s arguments with respect to the
intentional misrepresentation claim and “out of pocket” or consequential damages
evaluating the motion for judgment as a matter of law. For the same reasons delin
in that analysis, the Court denies the motion for new tHiawever, the Counill
address Accutek’'=mainingclaim in support of a new triadthatthe jury’s finding of
punitive damagewas legally invalid and should be vacated

1. Punitive Damages

Accutek moves for a new trial on the basis that the jury’s punitive damages 3
is unsupported by the evidence. For Electropura to recover an award of punitive
damages, Accutek argues that Electropura must have introduced evidence of Accl
net worth at trial. Because Electropura did not provide any “profit and loss stateme
quarterly reports, [or] [ ] income tax records” and elicited no expert testimony that

established Accutek’s financial condition, Accutek contends that the jury’s award of

$525,000 irpunitive damages cannot stand as a matter of law. ECF No. 130 at 14
In response, Electropura counters that the reprehensibility of Accutek’s behpaioed
with the reasonableness of the amount awarded in punitive damages in comparisg
actual damagesjustified the jury’s assessment of punitive damages. To further suy
its opposition Electropura submitthe declarations of two jurors from trial that “descri
in substantial detail, the deliberate process by which the jury arrived at its unanimg
decision to punish Accutek for its fraldat conduct by awarding in favor of
Electropura, and against Accutek, punitive damages in the amount of $525,000.” |
No. 134 at 8.
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I
a. Juror Declarations
As a preliminary matter, the CoBTRIKES the Declarations of Todd Peters ar
Omotunde Ogunghé&CF No. 1341 and 1342, the two juror declarations attached to
Electropura’s opposition. Electropura has submitted these declarations and incorg
them into its opposition to purportedly “provide substantial and meaningful insight i
the jury’s celiberative proces” ECF No. 134 at 11. This is precisplphibited by
Federal Rule of Evidence 606, which forbids a juror from testifying about “any jurof
mental processes concerning the verdict or indictment” or “the effect of anyththgtor
juror’s or another juror’s votetluring an inquiry into the validity of a verdict. Fed. R.
Evid. 606. Barring three narrowtlefinedexceptionswhich are absent here, the court
“may not receive a juror’s affidavit or evidence of a juror’s statement on these

matters.” |d. [Emphasis adde[d Thethree exeptionsarewhether: (a) extraneous

prejudicial information was improperly brought to the jury’s attention; (b) an outside

influence was improperly brought to bear on any juror; or (c) a mistake was made
entering the verdict on the verdict forrdd. Electropura’saffidavits satisfy none of thes
exceptions Instead, the affidavitsole objective is tpresent this Court witBxpressly
proscribed detailabout the jury’s mental and deliberative prodgassrder tooppose
Accutek’s postrrial motions. As officersof the court, counsés expected to researemd
comply with the Federal Rules of Evidence. Electropura has failed toatalduas
submitted evidence which is clearly, plainly and unequivocally prohibited by Rule §
Counsel fofElectropura is placedn notice thaainy furtherunjustifiedfailures to abide
by the Federal Rules of Evidence may resu$ianctions
b. Evidentiary Basis for Punitive Damages

A federal court sitting in diversity must follow the substantive law of the forun
state and is bound by the forum state’s highest cdNatieau v. City of Fresn892
F.Supp.2d 1159, 1183 (E.D. Cal. 2003inited States Fidelity & Guaranty Co. v. Lee
Investments, LLC641 F.3d 1126, 1133 (9th Cir. 201n the question of punitive
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damages, the California Supreme Court has held that plaintiffs must demahséaate
factors to uphold an award of punitive damages: (1) reprehensibility of the conduct
the amount of punitive damages must be proportional to the compensatory damag
(3) the financial condition of the defendamteal v. Farmers Ins. Exchangg&l Cal.3d
910, 928 (1978).To prove punitive damages, all three factors must be satisfied by
evidence at trial. Even if “an award is entirely reasonable in light of the other two f
in Neal suprg 21 Cal.3d 910 the award can be so disproportionate to the defendan
ability to pay that the award is excessioethat reason alon& Adams vMurakami 54
Cal.3d 105, 111 (1991) [italics in original]. Without “such evidence [of defendant’s
financial condition], reviewing courts will be unduly restricted in their attempts to ag
whether awards of punitive damages are excesslde.Specifcally, a punitive damage
award “whatever its amount, cannot be sustained absent evidence of the defendar
financial condition” as “such evidence is ‘essential to the claim for reliéfdams v.
Murakamj 54 Cal.3d 105, 119 (1991). The Ninth Circuit has also confirmed the
California Supreme Court’s requirements for punitive damages, noting that “the
Murakamicourt held that such evidence must be presented to the jury, and that the
burden of presentatidies with the plaintiff.” Morgan v. Woessneg®97 F.2d 1244, 125
(9th Cir. 1993).

To establish a defendant’s financial condition and support an award of puniti

damages, a plaintiff must generally supply “evidence of the defendant’s net worth,

graoss assets.Viasphere International, Inc. v. Vardanyd@017 U.S. Dist. LEXIS 40832

at *13 (N.D. Cal. Mar. 21, 2017Boyle v. Lorimar Prods13 F.3d 1357, 13661 (9th
Cir. 1994). In most cases, “evidence of earnings or profit alone are not sufficient
‘without examining the liabilities side of the balance shedB&xter v. Petersqri50
Cal.App.4th 673, 680 (200.7Evidence of the profits gained by defendant is alone
inadequate as “it gives only the assets without the liabilitiBabert L. Cloudk Assocs.
V. Mikesel| 69 Cal.App.4th 1141, 1152 (1999ge alsdSoto v. BorgWarner Morse TE(
Inc., 239 CalApp.4th 1141, 1152 (1999).
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Electropuraailed toprovidesufficientevidence to justify the jury’s award of
punitive damagesDuring the punitivadamages phase of trial, Plaintii$ked six
guestionf one witness, Electropura’s employee Orlando PddaesponseMr. Perla
acknowledged that he had no personal knowledge of Accutek’s financial condition
admittedthat he had been told “nothing” about the “financial strength of the compatr
ECF No. 128 at 14Nor did Electropurgorovide anyadditionaldocumentation about
Accutek’s financial conditionsAnd finally, Electropurahas cited n@uthorities
contradicing settled law that evidence of a defendant’s financial condition is a necg
prerequisite to upholding an award for punitive damages.sifin@efact that Accutek
has sold expensive bottling machines and nrigbgiveprofits through such sales is
plainly insufficient to satisfy this requiremenn Results by 1Q LLC v. NetCapital.com
LLC, the Court vacated an award of punitive damages on the basis that plaintiff pre
no evidence of the defendant’s financial conditi@013 U.S. Dist. LEXIS 13019, at
*14-15 (N.D. Cal. Sep. 11, 2013). The absence of such evidence rendered it “impg
for the Court to uphold the jury’s verdict on this point” and as such, “[t]here is simp
way for the jury to have found punitive damages warranted in thés' chl.

Similarly, it is impossible to uphold the punitive damages verdict rendered in
case. Accordinglythe Court musGRANT in part Accutek’s motion for a new trial on
punitive damages.

CONCLUSION
Accordingly, theCourtDENIES Accutek’sMotion for Judgment as a Matter of

4 California state law would permit entry of judgmesta matter of law favor of Accutek on a finding
of insufficient evidence to support punitive damadgsscter v. Peterso(R007) 150 Cal.App.4th 673,
692 (Since plaintiff had a full opportunity to present his case, and failed to introduce ewidlenc
defendant's financial condition, the evidence was insufficient, punitive damage rawarsed, and no
retrial of the issue was required)hile California substantive applies as to determining punitive
damages, Rules 50 and 59 govern the procedures required in post-trial proceedingscchieseohly
moved for a new trial on this issue, the Court cannetirufavor of Accutek as a matter of |lan
punitive damagesWhile the Court will grant the motion for new trial on punitive damages, there v
be no additional discovery authorized, the Court will set the matter for a seitleoméerence following
the entry of this orderand a retrial will be limited to two trial days
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law andGRANTS IN PART Accutek’s Motion for New Triabn Accutek’s punitive
damages claimThe CourtDENIES Accutek’s motion for New Trial on all other claim
The Court further instructs the partiestthedule andttend a settlement
conference with Magistrate Judge Berg following the entry of this order to discuss
possibility of a settlement on the remaining claim for punitive damages.
IT IS SO ORDERED.

Dated: July 24, 2019 (2 aalo QTQ

Hon. Gonzalo P. Curiel
United States District Judge
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