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ian Life Insurance Company of America O

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

JAMES HELDT, Case N016-cv-00885BAS-NLS

Plaintiff, ORDER DENYING
DEFENDANT'S MOTION T O
V. DISMISS

THE GUARDIAN LIFE [ECF No. 33]

INSURANCE COMPANY OF

AMERICA,
Defendant

Plaintiff James Heldt filedhis FirstAmendedComplaint (“FAC”) alleging
(1) a violation of California’s Confidentiality of Medical Information A

oc. 36

o

(“CMIA”) , Cal. Civ. Code §56-56.37; (2) negligence; and (3) invasion of privacy.

(FAC 11 2249, ECF No.25.) In response, Defendant The Guardian Life Inszes:
Company of America filed a motion to dismis$4ot., ECF No. 33.)Plaintiff
opposes the Btion. Opp’'n, ECF No. 34.)

The Court findsDefendant Motion suitable for determination on the pap
submitted and without oral argume8teeFed. R. Civ. P. 78(b{iv. L.R. 7.1(d)(1).
For the following reasons, the CoENIES Defendant’s Motion to Dismiss.

I
I
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|. BACKGROUND'?

“Plaintiff obtained healthcare services through Defendanthealth care

serviceplan from on or about 2008(FAC { 24.) As part of a disability claim
Plaintiff alleges hesubmitted confidential information to Defendant, “including
name, personal infmation, social security number, age, adslreand health
information.” (d. § 13.) Plaintiffclaims hedid not authorize Defendant to disclo
his private medical informationld()

“Defendant hireda private investigator to conduct é21day surveillance o
Plaintiff.” (FAC § 16.)Defendant’s fileallegedly “contains a surveillance report g
surveillance video purportedly of Plaintiff prepared in April 2015 by the pri
investigator hired by [Bfendant].” (d.) This reporiallegedlycontains a descriptio
of Plaintiff's medical diagnosis and other medical informat{toh)

Plaintiff alleges Shaunte W. Austin, a Disability Management Coordir
with Select Medical Corporation, contactedn. (FAC 11 8, 17.) Ms. Austin
allegedlyinformed Plaintiff that Defendant had requested Select Medical perfq
functional capaty evaluation on Plaintiff.1¢. 1 17.) Select Physical Therapy,
division of Select Medical Corporation located in San Diego, @al# was to
conduct the evaluatiorfid. 18, 17.) During the telephone call, Plaintiff claifiks.
Austin asked himipersonal medical questions that [Ms. Austin] represented” \
part of a questionnaire for the functional capacity evaluatiorf] (7.) Additionally,
he alleges Ms. Austin requested“eend confidential medical documentatias to
his condition” to Select Medical.ld.)) Plaintiff alleges herequested ar
accommodation for the evaluation on account of his disability, and Ms. A
represented that she was working with Defendant and had the authorityitatéa

Plaintiff’'s request.Ifl.) Plaintiff allegeshe “had an expectation he was working w

L All facts are taken from the FAC. ForighViotion, the Court assumes all facts allege
the FAC are trueSee, e.gCahill v. Liberty Mut. Ins. Co80 F.3d 336, 337—-38 (9th Cir. 1996)
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[Defendant]and was not revealing private information to a party with no dult
protect such inforration.” (1d.)

Thereafter, Ms. Austin allegedly forwarded two emails from Plaintiff to
of Defendant’'s employees, Kimberly Staudél Vocational Rehabilitatiol
Specialist on the Professional Resources TeatharGroup Life, Absence, an
Disability Management Solutions Department for Defendgi®AC 11 7, 18.) Ms
Stauderallegedlyforwarded the emails to two employees, Michael G@ao and
Chad Heffelfinger. Ifd. § 18.) Plaintiff assertsthe emails “contain[ed] medicj
information anda discussionof a phone call fronMs. Austin to Plaintiff during
which medical information was requestedd.)

In addition, Plaintiff alleges one of Defendanesployees sent Sele
Physical herapy the aforementioned surveillance report on Plai{f&C 1 19.)
The report “contaifed] a diagnosis description and other medical informatidd.) (
Plaintiff also allegese is not théindividual in the surveillane video” (1d.)

Plaintiff allegeshe “reported to Defendant the unauthorized releas
Plaintiff's confidential medical and personal information to [Ms. Austin] and S¢
Physical Therapy.” (FAC 1 20.) Plaintifontends“Defendant did nothing” in
respnse to Plaintiff's report.ld.) Following Plaintiff's report of the unauthorize
release,Plaintiff alleges “Defendant wrongfully terminated Plaintiff's polic
instead of onducting an investigationld; 1 21.)

Based on the foregoing, Plaintiff brings claims against Defendant fg
violation ofthe CMIA; (2) negligence; and (3) invasiohmrivacy. (FAC 1 22-49.)

Defendant moves to dismiss Plaintiff's first and second causes of acti
violation of the CMIA and negligace. (Mot. 12-5.) First, Defendant argus
Plaintiff's CMIA claimis defective because the CMIA does not applinsurance
companies.Ifl. 3-6.) Second, Defendant argues Plaintiff's negligence cfaiis
because Defendant does not owe Plaintiff a duty of care and thisisleamflict
preemped by ERISA. Id. 7.)
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II. LEGAL STANDARD

A motion to dismiss pursuarib 12(b)(6) of the Federal Rules of Ciy
Procedure tests the legal sufficiency of the claims asserted in the complaint.
Civ. P. 12(b)(6);Navarro v. Block 250 F.3d 729, 732 (9th Cir. 2001). The co
must accept all factual allegations pleaded in the complaint as true and must ¢
them and draw all reasonable inferences from them in favor of themawimg party.
Cahill, 80 F3d at 33738. To avoid aRule 12(b)(6) dismissal, a complaint need
contain detailed factual allegations; rather, it must plead “enough fastatéoa
claim to relief that is plausible on its fac&gll Atl. Corp. v. Twombl|y550 U.S.
544, 570 (2007). “A claim has facial plausibility when the plaintiff pleads fagq
content that allows the court to draw the reasonable inference that the defer
liable for the misconduct allegedAshcroft v. Igbal 556 U.S. 662, 678 (200¢
(citing Twombly 550 U.S. at 556). “Where a cpfaint pleads facts that are ‘mere
consistent with’ a defendant’s liability, it ‘stops short of the line between possi
and plausibility of entitlement to relief.1d. (quotingTwombly 550 U.S. at 557).

“[A] plaintiff's obligation to provide the ‘grounds’ of his ‘entitle[ment] t
relief’ requires more than labels and conclusions, and a formulaic recitation
elements of a cause of action will not déwombly 550 U.S. at 555 (alteration
original) (quotingPapasan v. Allain478 U.S. 265, 286 (1986)). A court need
accept “legal conclusions” as trugbal, 556 U.S. at 678. Despite the deference
court must pay to the plaintiff's allegations, it is not proper for the court to as
that “the [plaintiff] can prove facts that it hastratleged or that the defendants ha
violated the . . . law[] in ways that have not been alleg&sglsbc. Gen. Contracto
of Cal., Inc. v. Cal. State Council of Carpentet§9 U.S. 519, 526 (1983).
I
I
I
I
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[1l. DISCUSSION
A. California’s Confidentiality of Medical Information Act

Defendant mogs todismissPlaintiff's first claim on the groundshat the
CMIA does not apply to it becauBefendanis an insurance companyvot. 1:6-
8.) Plaintiff argueghatthe CMIA appliesbecause Defendant provided him witl
health care service plafOpp’'n5:14-16.)

The CMIA prohibits health care providers, health care service plans
contractors from disclosing confidential medical informatatinout authorization
Cal. Civ. Code 856.1Q A health care providefdoes not include insurang
institutions as defined in subdivision (k) of Section 791.02 of therdmee Code.’
Id. 8 56.05(m).A health care service plan is “any entity regulated pursuant t
Knox-Keene Health Care Sereid®lan Act of 1975.1d. § 56.05(g).The defnition
of aninsurance institutioexplicitly excludes health care service plans govehye
the Knox-Keere Act. Cal. Ins. Code. § 791.02(Kexplaining that a insurance
institution“shall not include agentsnsurancesupport organizations, or health ca
service plans regulated pursuant to the KKeene Health Care Service Plan Act

Based on the abowfinitions,Defendant argudabat Plaintiff makes “bogu
contention[s]” and “adventures into fictiomi his claimthat Defendant provideq
him with a health care servigdan (Reply 4:1214, 20, see alsdViot. 4:255:4)
The Courtacknowledge®efendant’s argument that by definition the CMifay
not encompass an insurance institution in this conkéxvever the Courtis not
convincedthat this issue can be resolvaidthe motion to dismiss phase in light
Plaintiff’s allegations.

Plaintiff's FAC containdactual allegations to support his argument that
CMIA applies to Defendan{Opp’'n 5:19-20.) For &ample,Plaintiff allegeghat he
“obtained health care services through Defendant’s health careesgian from on
or about 2008 (FAC 1 24), and thatPlaintiff “was a patient who obtained hea
care services provided by Defendantd. §| 23). Thus, Plaintiff argud3efendant
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falls under the CMIA because it “offered plamkich arrange for the provisiaof
health care services . . . . [including] Dental and Vision options, which mes
gualifications for basic health care servitd®pp'n 5:14-18.)

Because the Coumustaccept all allegations as true at the motion to dis|
phase, the Coufinds thatPlaintiff has alleged sufficient facts invokethe CMIA.
If Defendantbelieves it can establish that Plaintiff's allegatiams “fiction,” then
Defendant’s solution is to challenge Plaintiff's allegations with a motion
summary judgmertr at trial Accordingly, theCourtdeniesDefendant’sViotion to

Dismiss Plaintiff's CMIA claim.

B. Negligence
Defendant makes two argumefdsdismissl of Plaintiff’'s negligence claim

First, Defendant argues it does not owe a duty of care to Plaintiff. Second,
event thatDefendant does owe a duty of care to Plaintiff, Defendant af
Plaintiff's claimis conflict preempted by ERISA.

1. Duty of Reasonable Care

Plaintiff alleges Defendant was negligent in safeguarkisgrivate medical
information. FAC 1 3542.) Plaintiffaccordingly arguePefendant owed him a
independen duty to exercise due car@Opp’'n 8:26-27.) Defendant disagree!
arguing that there is no legal duty for Plaintiff to base his claim apanmatter o
law. (Mot. 7:128.)

In order to state alaim for negligencethe paintiff must allege that: (1the
defendant owed him a duty to exercise due caregdf®ndant breached that dui
(3) causation; and (4) damag&zeMerrill v. Navegar, Inc. 26 Cal. 4th 465, 47
(2001) The duty of care “may be imposed by law, be assumed by the defend
exist by virtue of a special relationshifbtter v. Firestone Tire & Rubber C&
Cal. 4th 965, 985 (1993) (citaticmmitted).“All persons are required to use ording

care to prevent othefsom] being injured as the result of their condu&dwland
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v. Christian 69 Cal. 2d 108, 112 (196&uperseded by statute on other ground:
stated inCalvillo-Silva v. Home Groceryl9 Cal. 4th 714, 722 (1998}itations
omitted). Courts relyon the followng factors to determine whetharparty owes
another a duty of reasonable care

[T]he foreseeability of harm to the plaintiff, the degree of certainty that
the plaintiff suffered injury, the closeness of tlemmection between
the defendans conduct andhe injury suffered, the moral Ivte
attached to the defendant’s conduct, the policy of preventing future

harm, the extent of the burden to the defendant and consequences to the

community of imposing a duty to exercise care with resulting liability
for breach, and the availability, cost, and prevalence of insurance for
the risk involved.

Id. at 113(citations omitted) These factorsnay be used to establish efendant’s
duty to protect private informatiorsee Castillo v. Seagate Tech., L IN®. 16¢cv-
01958 RS, 2016 WL 9280242, at *3 (N.D. Cal. Sept. 14, 2016¥tating “the
Rowlandfactas compel the conclusiorthe defendantjwas dutybound to take
reasonable steps to protect all personal identifying information it obtained fr¢
employees”).

Applying the Rowland factors, he Court findsthat Plaintiff has stateq
sufficient facts to establish a plausible claim that Defendant dwad duty of
reasonable care to safeguard Plaintiff's private medical informatibiis both
foreseeable and certain that Plaintiff would suffer harm as a result of Defe
allegedly disseminating his private medical informatidrurthermore, Plaintiff
alleges Defendant was responsible for the dissemination of his private m
information. Assuming it is true thaDefendant released Plaintiff's medic
information without his consentthere is a close enough connection betw

Defendant’s conduct andlaintiff’'s injury. Thus, at this stage, it is plausilteat

2 Because Plaintiff has alleged sufficient facts to establish a duty of ceetheRowland
factors, the Court does not address Plaintiff's competing theory establstiurty of care throug
a contractual relationship. The Court also does not addreg®fsibility olnegligence per se v
a datutory duty found in th€MIA.
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Plaintiff can prove a duty of care under thHeowland factors, but the Cour
acknowledges that at a later stage, further facts may reveabthandfactors are
not satisfied and Defendant owed Plaintiff no duty of éare
2. Conflict Preemption

Having foundPlaintiff has stated a plausible claim that Defendant owed
a duty to exercise reasonable care in handling Plaintiff's private me
information, the Court addresseanflict preemptiorof Plaintiff's claim SeeRetall
Prop. Tr. v. United Bhd. of Carpenters & Joiners of Aré8 F.3d 938, 949 (9th Ci
2014). Conflict preemption under ERISA arises from section 514(a) of the sf
Marin Gen. Hospv. Modesto & Empire Traction Cab81 F.3d041,944-45. This
provision is “one of the broadest preemption clauses ever enacted by Con
Joanou v. Coc&ola Co, 26 F.3d 96, 99 (9th Cir. 1994). It provides that ERI
“shall supersede any and all State laws insofar as they may now or hereaftg
to any employee benefit plan . . . .” 29 U.S.C. § 1144(a). “The Supreme asl
criticized the ‘unhelpful text’ of this ERISA preemption provisioRdulsen v. CNR
Inc., 559 F.3d 1061, 1081 (9th Cir. 2009) (quotidgl. Div. of Labor Standard

3 To demonstrate Plaintiffs negligence claim faiefendant requests the Court t
judicial notice ofauthorizations that (i) Plaintiff purportedly signed and (ii) aboidefendat to
release his medical informatigiiRequestor Judicial NoticeEx. C, ECF No. 32.) Although thesq
authorizations may be key to disproving Plaintiff’'s claim, the Court is unpersupdsfdndant’s
argument that it magonsider them on a motion tosdiiss. Defendant argues judicial noticg

these authorizations is proper because “their validity cannot be disputed.” Hothavés not the

completestandardUnder FederaRule of Evidence 201, the Court may take judicial notice of {
not subjecta reasonable dispute because they “can be accurately and readily deternmm
sources whose accuracy cannot reasonably be questioned.” Fed. R. Evid. 2@€EB(@)ant doe
not explain why its records of authorization forms between private partesasirce Whose
accuracy cannot reasonably be question8de idHence, the Court denies thexjuest.

The more appropriate mechanism to apply to Defendant’s request is the doct
incorporation by reference, which has been adapted to this cddtxdugh generally the scop
of review on a motion to dismiss for failure to state a claim is limited to the Complaintt anayy
consider eidence on which th ‘complaint” necessarily reliésif: (1) the complaint refers to th
document; (2) the documt is central to the plaintiff claim; and (3) no party questions
authenticity of the copy attached to the 12(b)(6) motiobdhielsHall v. Nat'| Educ. Ass’n629
F.3d 992, 998 (9th Cir. 2010gitation omittedl. Plaintiff's FAC does not mention @efer to the
authorizations Defendant seeks to rely upon. Thus, even under this doctrine, the Court ¢
considering Plaintiff'sauthorizations at the motion tosdiiss phase 3ot warranted.
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Enft v. Dillingham Constr.N.A, 519 U.S. 316, 324 (1997)), and the Ninth Citg
has “similarly remarked that the ‘relate to’ language has been the source o
confusion and multiple and slightly differing analysesl”’ (citing Abraham v.
Norcal Waste Sys., Inc265 F.3d 811, 819 (9th Cir. 200Bbrogated on othe
groundsby Fossen v. Blue Cros& Blue Shield of Mont., Inc660 F.3d 1102 (9t
Cir. 2011)) That said, “the Supreme Court has instructed that a law relates
employee benefit plan if it has either a ‘connection with’ or ‘reference to’ sy
plan. This is a twgpart inquiry.” Id. at 10882 (citing IngersoltRand Co.v.
McClendon 498 U.S133,139(1990) Dillingham Constr, 519 U.S. at 324).
a. Reference to an ERISA Plan

The first part of this inquiry is whether the state law has a “reference t
employee benefit plaRaulsen 559 F.3d at 1082To determine whether a law hj
a forbidden ‘reference to’ ERISA plans,” the court considers “whether (1)whg

‘acts immediately and exclusively upon ERISA plans,” or (2) ‘the existenc

ERISA plans is esstial to the law’s operatiori.’ld. (quoting Golden Gate Rest.

Ass'n v. City & Cty. of S.F546 F.3d 639, 657 (9th Cir. 2008)).

Plaintiff's claim does not satisfy this first option for conflict preempt
becausét is not based on a state law thefterence anERISA plan. California tor
law does not &ct[]] immedately and exclusively uporERISA plars.” See

Dillingham, 519 U.S. at 325. Furthermore, it is not essential to California torf

ui

f greal

=S

—

to an

ich a

ion

law

that an ERISA plan exiskee, e.gAbraham 265 F.3d at 820 (holding the “reference

to” prong of the first inquiry does not preempt a state negligence claim becad

Ise the

“state law certainly does not act immediately and exclusively on an ERISA plan, nor

Is such a plan essential to the operation of the laWigrefore, Plaintiff's negligenc
claim does not hava “reference to” an employee benefit pl&rePaulsen 559
F.3d at 1082.

I

Il
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b. Connection with an ERISA Plan

The second part of this inquiry is whether the state law has a “conng

with” an employee benefit plaRaulsen 559 F.3d at 1082. “[T]o determine whetl
a state law has the forbidden connection,” the court examines both “the objg
of the ERISA statute as a guide to the scope of the state law that Congress ung
would survive, as well as to the nature of the effect of the state law on ERISA
Id. (quoting Dillingham, 519 U.S. at 325)The Ninth Circuit has “employed
‘relationship test’ in analyzing ‘connection with’ preemption, under which a
law claim is preempted when the claim bears on an ER#&gAlated relationship

e.g, the relationship between plan and plan member, between plan aloyem

[or] between employer and employeéd. (quoting Providence Health Plan v.

McDowell 385 F.3d 1168, 1172 (9th Cir. 2004)).Raulsen the Ninth Circuit held
employees’ state law claims are not preempted by ERISA when “the duty givirn]
to the regligence claim runs from . a.nonfiduciary service providetr.559 F.3d af
1083.In comparison, irGeneral AmericarLife InsuranceCo. v. Castonguaythe
Ninth Circuit held a state law claim was preempted by ERISA because it aro
of a relationship ERISA regulates. 984 F.2d 1518, 1522 (9th Cir. 1993).

Here, Plaintiff's claim touches upon the relationship that absggeen a plar
administrator ané plan member, which is no doubt basedaoremployee benefi
plan.Paulsen 559 F.3d at 10822Additionally, the relationship betwedmefiduciary
of the plan and the plan member is regulated by BRISRISA gives plan

fiduciaries:

authority to control and manage the plan, 29 U.S.C. § 1102, imposes
on them a fiduciary duty to the plan’s beneficiaries, 29 U.S.C. § 1104,
demands that they avoid certain conflicts of interest, 29 U.S.C. 88§
1106-1107, and makes them personally liable to the planréadh of
fiduciary duty, 29 U.S.C. § 11009.

Gen Am, 984 F.2d at 1522
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However, “[t]he fact that the conduct at issue allegedly occuimede course

of [] administration of the plardoes not create a relationship sufficient to warfant

preemption.”"Dishman v. UNUM Life Ins. Co. of An269 F.3d 974, 984 (9th Ci

I

2001).“[P]re-emption does not occur . . . if the state law has only a tenuous, remote,

or peripheral connection with covered plans, as is the case with many laws of genera

applicability.” 1d. (citing N.Y. State Conference of Blue Cross & Blue Shield Plans

v. Travelers Ins. Cp514 U.S. 645, 661 (1995)This is because “the objective

Congress in crafting Section 1144(a) was not to provide ERISA administrator

of

5 with

blanket immunity from garden variety torts which only peripherally impact daily

plan administration.Td.

Constrained to the factual allegations contained in Plaintiff's FAC, the Court

cannot conclude that Defendant’s conflict preemption defense applies as am
law based on a “connection with” an ERISA plan. AsDishman preempting
Plaintiff's negligence clainbased on only the allegations in the FAGuld grant

Defendantimmunity from garden variety torts which only peripherally iropdaily

plan administration.See269 F.3d at 984Plaintiff is not seeking plan benefits ar

damages resulting froDefendant’s denial of benefits throutfe negligence claim,.

Rather, Plaintiff is seeking damages related to the allegijedse of & private
medical information, independewnf the ERISA plan that Defendant issued
Plaintiff. See id.at 983 (explainig ERISA preemption is less likely when a “tc
claim does not depend on or derive from [a] claim for bengfieny meaningful
way’ and a Plaintiff is “not seeking to obtain through a tort remedy that wieqg

could not obtain through ERISA At a later stage, Defendant magtablish its

atter o

to

)t

h

conflict preemption defense by introducing facts that demonstrate an impermjssible

“connection with” an ERISA plan. But any such facts are not before the Coy
this Motion, and the Coutherefore concludeBlaintiff's allegations do not shoy

his claim is conflict preempted as a matter of law.
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In sum,the Court is unconvinced by Defendant’s two grounds for see
dismissal of Plaintiff's negligence claim. Plaintiff states sufficient facts ega
Defendatb owed him a duty of care. Further, Plaintiff's allegatidosot establish
Defendant’'s conflict preemption defense appli@hus the Court denies
Defendant’'sequesto dismiss Plaintiff's negligence claim

IV. CONCLUSION

For the foregoing reasons, the CADENIES Defendant’s Motion to Dismis
(ECF No. 33) Plaintiff's claira for (i) violation of California’s Confidentiality of
Medical Information Act andii) negligence.

IT IS SO ORDERED.

. | : ) :,I i
DATED: November § 2017 ( yidtlina ‘-q.&ik‘-ﬂf_{lft_.;(:

Hon. Cynthia Bashant
United States District Judge
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