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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

JEFFREY G. HESTON, CASE NO. 16¢cv912-WQH-AGS
Plaintiff, | ORDER
\Y

GB CAiDITAL HOLDINGS, LLC.,
Defendant.

HAYES, Judge:

The matter before the court is the roatfor relief from order filed by Plaintiff

Jeffrey G. Heston. (ECF No. 9).
|. Background
On April 15, 2016, Plaintiff Jeffrey Gdeston initiated this action by filing

Complaint pursuant to the Court’'s adnityaand maritime jurisdiction to recove

possession of Plaintiff's vessel. (ECF N§. The Complaintlieges that Defendar
GB Capital Holdings, LLC unlawfully took Plaintiff's vessel from its moori
continued to exercise control over thessel, and prevented Plaintiff from taki
possession of the vessel. On June 3, 2D&6ndant filed an answer. (ECF No.

OnJuly 1, 2016, Defendanled the motion to compel latration. (ECF No. 6)
Plaintiff did not file a response to the motion to compel arbitration.

On August 23, 2016, the Court grantegpart and denied ipart Defendant’s

motion to compel arbitration. (ECF Nf). The Court applied the Maritime Contrz
for Private Moorage (“the Contract”) tveeen Plaintiff and San Diego Moorin
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Company (“SDMC”} containing provisions for arbitiian and mediation. The Col
concluded that “based on the Contraund #he representations made by Defenda
valid arbitration agreement exists agrtcompasses the dispute at issuéd. at 3-4.
The Court also noted that Plaintiff had figd an opposition and “therefore ha[d] 1
met his burden to show that the claijwere] unsuitable for arbitration.fd. at 4. The
Court denied the portion of Defendantistion requesting that the Court com

pel

mediation because the Court concluded thete was no legal authority for a motipn

to compel non-binding mediatiofd. The Court ordered that the parties were “direq
to proceed to arbitration accordance with the terms of @uditration agreement in th
Maritime Contract for Private Moorageld. at 5.

On September 13, 2016, Plaintiff filedretion for relief from the Court’s Orde
from August 23, 2016 (ECF No. 7) pursudatFederal Rule of Civil Proceduy

60(b)(1)-(3). (ECF No. 9). On Octabé&, 2016, Defendarfiled a response i

opposition. (ECF No. 10). The docket reflects that Plaintiff has not filed a reply.

Il. Legal Standard
Federal Rule of Civil Procedure 60(b) provides,

On a motion and just terms, the cooray relieve a party or its legal
representative from a final judgmermdér, or proceeding for . . .(1)
mistake, inadvertence, surprise, or excusable ne%lect; (2) newly discoverec
evidence that, with reasonable diligencould not haveeen discovered
in time to move for a new trial under Rule 59(b); (3) fraud (whether
Brewously called intrinsic or extranc), misrepresentation, or misconduct

y an opposing party . . .

Fed. R. Civ. Proc. 60(b)(1)-(3). Motiohsought under Rule 60(b)(1)-(3) mustbe m

within a reasonable time and “nwore than a year after thetgnof the . . . order.” Fed.

R. Civ. Proc. 60(c). The burden of proobisthe party bringing the Rule 60(b) motic
See Rufo v. Inmates of Suffolk County Jail, 502 U.S. 367, 383 (1992).

' The Erevious Order from this Court gsit “Defendant asserts that GB Cap

Holdings, LLC provides administrative support for San Diego Mooring Co., W
operates and maintaimessel moorings at various |dicas within San Diego Bay. .
. Defendant asserts that itas agent for SDMC with gpect to matters involving th
enforcement of wharfage contraetms.” (ECF No. 7 at 2-3).
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Rule 60(b)(1) is “not intended to remedy the effect of a litigation decision that

a party comes later to regretl’atshaw v. Trainer Wortham & Co., 452 F.3d 1097,
1101 (9th Cir. 2006). “For the purposessabsection (b)(1parties should be bound

by and accountable for the deliberate actionhemselves and their chosen coungel .

. . includ[ing] not only an innocent, albeidreless or negligent attorney mistake,
also intentional attorney misconductd.

Under Rule 60(b)(2), relief “on thbasis of newly discovered evidence
warranted if (1) the moving party can shtive evidence relied on in fact constitu
newly discovered evidence within the meenof Rule 60(b); (2) the moving par

but

exercised due diligence to discover tlesidence; and (3) the newly discovered

evidence must be of ‘such magnitudattproduction of it earlier would have been

likely to change the disposition of the casd=8ature Realty, Inc. v. City of Sookane,
331 F.3d 1082, 1093 (9th Cir. 2003) (quotidoastal Transfer Co. v. Toyota Motor
Sales, U.SA,, 833 F.2d 208, 211 (9th Cir. 1987).

“Under Rule 60(b)(3), the moving pamyust establish by clear and convincing

evidence that a judgment was obtained by frenisliepresentation, or misconduct, and

that the conduct complained of prevehtdae moving party from fully and fairl
presenting the case.l'afarge Conseils Et Etudes, SA. v. Kaiser Cement & Gypsum
Corp., 791 F.2d 1334, 1338 (9th Cir. 1986). ule 60(b)(3) is aned at judgment
which were unfairly obtained, not dtase which are factually incorrectDe Saracho

y

Ul

v. Custom Food Mach., Inc., 206 F.3d 874, 880 (9th Cir. 2000) (quotations omitted).

[11. Discussion

Plaintiff contends that the Court edran compelling arbitration and is entitl¢d

to relief pursuant to Rule 60(b). (ECF Nol @&t 3). Defendanibmtends that the Cou
was within its discretion to regard Deftant's motion to stay action and com
arbitration as unopposed pursuant to LocdeRul(f)(3)(c). (ECF No. 10 at 3).

Plaintiff did not file any opposition to the Defendant’'s motion to compe|.

district court may properly grant an unopposed motion pursuant to a local rule
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the local rule permits, but does not require, the granting of a motion for faill
respond.See Ghazali v. Moran, 46 F.3d 52, 54 (9th Cir. 1995). The Court reviev

the merits of Defendant’s arguments ahd language of the contract between
parties and determined that a validiaetion provision existed. (ECF No. 7).
Plaintiff now contends the language ie thontract exempts certain matters fr

mediation and arbitration. (ECF No. 9-Bat Defendant contends the Contract ms

clear that “all claims by the parties, excptclaims Defendant has against Plaintif

vessel, must be resolved by way of mediation/arbitration.” (ECF No. 10 at 5-6).

The Contract states,

In the event a claim arises under or pertaining in any way to this
Agreement that is not resolved by nagtion, the parties agree they shall
first submit such dispute for nondaling mediation, to occur in San
Diego, prior to commencing litigation. . It such Mediator does not exist
or is unavailable within 45 days ofihg _re%uested to serve, the parties
shall select a mutually acceptable individual who has prior experience
serving as a mediator or arbitratoFhe obligation to mediate does not
apply to any claims SDM C hasagainst the vessel (as contrasted with her
owner) for her debts or torts.” Nothing in this Agreement shall be
construed to limit in any way SDMCmght to seek recovery directly
against the vessel in an in rem antin a U.S. District Court for liens
based on the debts an/or torts @& Yressel; unless SDMC agrees to do so
in writing, such claimggainst the Vessel are nestricted by or subject
to the mediation provision herein. The intention of this aragra%h IS to
require mediation only of claims the Owner(s) might have against SDMC,
or claims SDMC might have agatiike Owners(s), and not claims SDMC
might have against the Vessel. If diegtion is unsuccessful, the parties
shall submit the dispute(s) heard in mediation for decision by way of
R‘I%dtln arbitration, with the person wherved as Mediator serving as the
rbitrator.
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(ECF No. 6-4 at 20). Plaintiff initiated this action against Defendant. The Contrac

provides for mediation and arbitration of o an owner, such as Plaintiff, may ha
against SDMC and claims SDMC may haagainst the owner. The contract
exemption for a claim SDMC has againstessel has no application to this matter

Ve

hal

Plaintiff contends that newly discawsl evidence provides grounds for relief

under Rule 60(b)(2). Plaintiff contends that on July 28, 2016, Plaintiff obtained 4
of the lease agreement betwdles San Diego Unified Port District (the “Port Distric
and SDMC and amendments to the le@ise “Lease Agreement”) by which the P
District “conveys the operations of the mgy buoy anchorages tbe SDMC . . . ang
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enunciates the rights and legaligations of the SDMC.” (ECINo. 9-1 at 6). Plaintif

contends that pursuant to the Lease AgeranSDMC must obtain the Port District

approval of any revisions to the language of contracts between SDMC and
owners, such as Plaintiff. Plaintiff conts that the SDMC has modified the stanc
language of the Contract without approval from the Port District by including
provisions for the arbitration and mediation of disputeks.

Defendant contends that Plaintiff’'séwly discovered” lease agreement betw
the Defendant and the Port District does pratvide grounds for fief from the order
because Plaintiff is not a party to thedse Agreement and lacks standing to challg
Defendant’s compliance. (ECF No. 10 at Defendant contends that the Conti
between Plaintiff and the Defendant is woid or voidable due to any non-compliar
by Defendant with the Lease Agreement with the Port Distridt.

The Court concludes that Plaintiff is rewttitled to relief pursuant to Rule 60(b)(
on the basis of newly discovered evidertbe, Lease Agreement. Plaintiff does
provide any legal authority emonstrate that SDMC’deged violation of the Leas
Agreement with the Port District would voids Contract with SDMC or that he h
standing to challenge SDMC'’s cotigmce with the Lease Agreemen®laintiff fails
to show that this newly discovered evideriwas of such magnitude that productior
it earlier would have been likely to@hge the disposition of the casé&&ature Realty,
331 F.3d at 1093.

Plaintiff further contends that Defendant’s actions regarding the newly disca
Lease Agreement constitutesfdebecause Defendant failedtter evidence of the Po
District’s approval of this language. (ECF NB1 at 6). Plaintiff contends that th

2 Defendant also contends that Plairnigffequired to participate in arbitratig
by the terms of a different contract sign@ 2005. (ECF No10 at 7). Defendarn
includes a copy of this contract with its resgpn_se_to Plaintiff's motion. (Exhibit B,
No. 10-3). The Court does not consider this in its ruling.

* Plaintiff asserts that the Lease Agreement was discovered on July 28

(ECF No. 9-1_?. The Court did not issue@sder compelling arbitration and dismissi
the case until August 23, 2016. (ECF No. 7).
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entitles him to relief under Rule 60(b)(3d. Defendant contendbat Plaintiff has ng
rights under the Lease Agreement and iastanding to challenge the Defendant’s
compliance with its terms. (ECF No. 10t Defendant contends that it has now
submitted the Contract for approval and “no oeesxists to expect the Port District will
not approve it.”Id. at 9.

Plaintiff does not demonstrate that Defentaaiteged violation of the contractuial
terms of the Lease Agreement with the Hmidtrict could constitute fraud justifyin
relief under Rule 60(b)(3). ECourt concludes that Plaihfails to establish by clear
and convincing evidence that Defendantated a judgment by means of fraud and this
“conduct complained of prevented the [Ptdfhfrom fully and fairly presenting the
case.” See Lafarge Conseils Et Etudes, SA., F.2d at 1337-38.

The Court concludes that Plaintiff haddd to carry his burden to demonstrate
that he is entitled to relief under Rule 60(b)(1)-(3).

V. Conclusion

IT IS HEREBY ORDERED that the nion for relief filed by Plaintiff is

DENIED. (ECF No. 9).

DATED: December 15, 2016
B . A

WILLIAM Q. HAY
United States District Judge
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