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sevier Inc. et al Do

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICTOF CALIFORNIA

DUNCAN LINDSEY, Case No.: 16-cv-00959-GPC (DHB)
Plaintiff,
ORDER FOLLOWING DISCOVERY
V. CONFERENCE

ELSEVIER INC., et al.,
Defendants.

C. 37

On January 25, 2017, the Court hedtelephonic Discovery Conference wijth

counsel for Plaintiff Duncan Lindsey (“Plaiffi") and Defendants Elsger Inc., Elseviel
B.V., and Elsevier, Ltd. (cdktively, “Defendants”). eeECF No. 36.) In its Decemb

22, 2016 Order, the Courttsthe Discovery Conference iorder to discuss potential

bifurcation of the case betweéability and damages, and tiséatus of discovery. (EC
No. 31.)

To the extent it was not previously cléaom the Court’'s December 22, 2016 Orc
all prior motions to compel are hereB¥eNIED WITHOUT PREJUDICE. (SeeECF
Nos. 24, 30.) After hearing arguments frtma parties during the Discovery Conferer
the Court als®ENI ES Defendants’ motion to bifeate and stay discoverys¢eECF No.

16-cv-00959-GPC (DHB
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27.) As discussed during the Settlement €merice, the Court does not find any furt
phasing of discovery or bifurcan to be appropriate. Phase | of discovery did not me
goal of enabling the parties the discustleament. Instead, it wasted nine mont
accomplished little, and left the parties in aativery quagmire. Awrdingly, the Cour
finds good cause to issue an Amendetiedaling Order opening up discovery on
issues. The parties should therefore proceethviull discovery within the paramete
discussed during the Discovery Cerdgnce and as laid out below.

1. Protective Order

The existing Protective Order in this casetpcts the confidentiality of trade secre
but does not contain an “Attorney’s Eyes Omlyovision. (ECF No. 18.) The Protecti
Order may, however, be modified by the pare by the Court “for good cause, or in
interest of justice, or on its own ordat any time in thesproceedings.” See idat p. 9.)
In light of Plaintiff's alleged threats thaliscovery in this matte“could lead to othe
customer lawsuits?’the Court reminds Plaintiff of blothis confidentiality obligation
under the Protective Order and the Court’s abtlitynodify the Protective Order at a
time in these proceedings.

As discussed during the Discovery Conference, if, during the course of
proceedings, a party believestrade secret cannot or witiot be protected absent
“Attorney’s Eyes Only” provision, the party manove to modify the Protective Order
to that trade secrétln any Joint Motion for Modificatin of the Protective Order, the pa

seeking protection must establish that the inedrom sought is indct a trade secret, a

1 The Court will not consider any pridiscovery requests, to the extent tl
are withdrawn, as counting towardg tharties’ limitations on discovenbee e.qg.Fed. R.
Civ. P. 33; Civ. L.R. 33.1, 36.1.

2 SeeECF No. 35 atp.5n. 1.

3 The Court advises the parties that 8hsuld not be viewed as an opportur
to re-litigate the prior Joint MotioRe: Disputed Protective OrderSdeECF No. 12.)
There must be a specific, nonespllative changed circumstance.
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that its disclosure would be harmful to the party’s interest in the profdéttyatech, Inc
v. Syntech (SSPF) Int’l, In242 F.R.D. 552, 554-550 (C.Dal. 2007). The party seekir

disclosure must then establish that the infatiom is relevant tdhe party’s claims o

defenses or the subject matter of the lawsinit] is necessary to peae the case for trigl.

Id. at 555.

If a party fails to comply with the Protiaee Order, at any time, the Court advis
that it will not hesitate to impose “any anlfl sanctions authorized by statute or rule
within the inherent power ahe court, including, withoulimitation, dismissal of an)
actions, entry of default, finding of campt, imposition of monetary sanctions
attorneys’ fees and costmd other lessesanctions.” SeeCiv. L.R. 83.1.

2. Discovery

As stated in Federal Rule of Civil Praee 26(b), discovery is limited to “ar
nonprivileged matter that ielevant to any party’s claim or defense and proportiong
the needs of the case, considgrthe importance of the issues at stake in the actior
amount in controversy, the parties’ relativeess to relevant information, the parti
resources, the importance of the discovemesolving the issues, and whether the bur
or expense of the proposed discovery outwelighikely benefit.” FedR. Civ. P. 26(b)(1
(emphasis added).

As discussed during the Discovery Coefare, absent a compelling argument
presently before the Court, the Court advises that disc@egrgerning what third partie
“intended” when they enterdtieir own contracts with Defelants is not relevant. T}
Court further advises that it witiot hesitate to order paymaesftattorney’s fees and cos
going forward as set forth iRederal Rule of Civil Prockire 37. The Court will als

consider cost-shifting if discoveryppears unduly burdensome or expensiSeeFed. R.

Civ. P. 26(c)(1)(B)OpenTV v. Liberate Tech219 F.R.D. 474, 475-76 (N.D. Cal. 200
Nehad v. Browdemo. 15-cv-1386 WQH NLS, 2016 WL 3769807, at *3 (S.D. Cal.
15, 2016).
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The Court will separately issue an Amedd&cheduling Order. If the parties ne
to modify the Amended Scheduling Orddrey may do so by Joint Motion and upo
showing of good cause.

IT1S SO ORDERED.

Dated: January 27, 2017 / = <

7~ C K A
Yzciedrd /S 2AAL g
LOUISA SPORTER
UnitedStatedMagistrateJudge
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