Fischman v. Reed et al

© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

Doc. 61

ARTHUR FISCHMAN, derivatively | CASE NO. 16cv1006-WQH-AGS

on behalf of SEMPRA ENERGY and

SOUTHERN CALIFORNIA GAS ORDER
COMPANY,
Plaintiff,
V.

DEBRA L. REED; JOSEPH A.
HOUSEHOLDER; STEVEN D.
DAVIS; JUSTIN C. BIRD; WILLIAM
C. RUSNACK, WILLIAM D. JONES:
WILLIAM G. OUCHI; JAMES G.
BROCKSMITH, JR.; WILLIAM P.
RUTLEDGE; LYNN SCHENK,
ALAN L. BOECKMANN:; JACK T.
TAYLOR; JAMES C. YARDLEY;
KATHLEEN L. BROWN: PABLO A.
FERRERO; LUIS M. TELLEZ;
DENNIS V. ARRIOLA; JIMMIE 1.
CHO:; MICHAEL M. SCHNEIDER;
DOUG SCHNEIDER; SCOTT
FURGERSON; GEORGE MINTER; J.
BRET LANE;: MARTHA B.
WYRSCH; JESSE J. KNIGHT, JR;
and DOES 1-25, Inclusive

Defendants
and

SEMPRA ENERGY; and
SOUTHERN CALIFORNIA GAS
COMPANY _

Nominal Defendant$

HAYES, Judge:

The matters before theoGrt are the motion to dismiss filed by Sempra Eng

and Southern California G&mpany (collectively, thtNominal Defendants”) (ECK

No. 34); the motion to dismiss and joimdéed by Alan. L.Boeckmann, James (
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Brocksmith, Jr., Kathleen L. Brown, Pablo A. Ferrero, William D. Jones, Williaar|n G.

Ouchi, Debra L. Reed, William C. Rusnadtkilliam P. Rutledge, Lynn Schenk, J
T. Taylor, and James C. Yardley (collectivahe “Directors”) (ECF No. 35); and, th
motion to dismiss filed by Dennis V. Arrioldystin C. Bird, Jimmie I. Cho, Steven
Davis, Scott Furgerson, Joseph A. Househopldesse J. Knight, Jr., J. Bret La
George Minter, Doug Schneider, Michadl Schneider, and Martha B. Wyrs
(collectively, the “Officers”) (ECF No. 37).
|. Procedural Background

On April 25, 2016, Plaintiff Arthur Fidanan, derivatively on behalf of Sem
Energy (“Sempra”) and Southern Califaras Company (“SoCalGas”), initiated t
action by filing a shareholder derivativensplaint against members of the Board
Directors of both companies for their actisakting to a natural gas leak at the Al
Canyon natural gas storage facility. (ECFE lNp The complaint alleges the followit

three causes of action: (1) Breach of FiducDuty by Sempréndividual Defendants

and the SoCalGas Individual Defendan¢g) Breach of the Duty of Honest Servic
against Reed, Householder, Davis, Birdiedtor and Arriola, Cho, D. Schneider,
Schneider, Furgerson, Minter, Lane aNgrsch; (3) Aiding and Abetting Breaches
Fiduciary Duties againstldndividual Defendants.d.

On August 1, 2016, the Nominal Deftants Sempra and SoCalGas file
motion to dismiss with prejudice on the groutit Plaintiff failed to adequately ple:
facts to demonstrate demand futility pursuarftederal Rule of Civil Procedure 23
(ECF No. 34). Nominal Defendants afded a request for judicial notice(ECF No.

34-2). On September 9, 2016, Plaintiff filed a response in oppositiontot. (EC

40). On September 23, 3016, Nominal Defants filed a reply. (ECF No. 43).

! Plaintiff defines “Individual Defendantsit multiple points in the complairt.

(ECF No. 1at 1 1, 52, 168).

2 The Court denies Nomal Defendants’ request for {udlmal notice
unnecessary to the resolution of this mateeee.g, Asvesta v. Petroutsas80 F.3d
1000, 1010°n.12 (9th Cir. 2009enying request for judicial notice where judig
notice would be “unnecessary”).
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On August 1, 2016, Defendant Directdited a motion to dismiss pursuant
Federal Rule of Civil Procedure 12(b)(6) failure to state a claim against Defend
Directors. (ECF No. 35). On September 9, 2016, Plaintiff filed a respon

opposition. (ECF No. 41). On SeptemberZB.6, Defendant Directors filed a reply.

(ECF No. 45).
On August 1, 2016, Defendant Officers filed a motion to dismiss pursui
Federal Rule of Civil Procedure 12(b)(6) fallure to state a claim against Defend

Officers® (ECF No. 37). Defendant Officers alfiled a request for judicial noticé.

(ECF No. 37-2). On September 9, 201 &rff filed a response in opposition. (EC

No. 42). On September 23, 2016, Defendant Officers filed a reply. (ECF No. 1
On February 10, 2017, the Court etaral arguments on the three pend

motions to dismiss. (ECF No. 51).

[1. Allegations of the Complaint

Plaintiff brings this verified sharelda#r’'s derivative suit “on behalf of nomin

to
ant

se ir

ANt 1c

ant

1%

CF
16).
ing

defendants [Sempra] and [SoCalGas] agaiadain officers and directors of Sempra

and SoCalGas (collectivelyhe ‘Company’) for breaches of fiduciary duties and
violations of law from April 20, 2010 to thegsent.” (ECF No. 1 at §1). “SoCalGas
is a wholly owned subsidiary of Sempaad provides natural gas distribution gnd

storage services. Semprais an enagyices holding company whose operating
invest in, develop, and operate energy infrastructurepreowide gas and electricity
their customers in North and South Americéd” at § 7. “Plaintiff Arthur Fischma
. has continuously been a stockholder of Sempra Energy since the Con
inception in 1998, and is a current Sempra stockholddr.at  24.
“This shareholder derivative actionviolves breaches of fiduciary duties
Defendants in connection with knowiggtausing the Company to underspend

2 On October 7, 2016, ti@fficer Defendants filed a Notice of Errata stating Iﬁhat

the Officer Defendants’ motion to dismissstaikenly included Defendant Justin C.
among those Defendants who are both SoCalGas Officers and Directors.
Defendants state that Bird is not aCa¢Gas Director. (ECF No0.38 at 2).
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safety measures and remediation effattthe Company’s Aliso Canyon undergrot
storage well (the “Well”), leading to a massinatural gas leak which existed for ye
at the well but was first discovered in October 2018."at 1. By the time the lea
was capped on February 1R)16, it had become “the largest methane leak in
history.” Id. “[T]he Company admitted in its rsbrecent Annual Report filed with th
SEC on Form 10-K on February 26, 2016” that numerous governmental agenc
investigating this incident, eighty-three lavts have been filed against SoCalGas,

ind

ars

ies ¢

and

the Los Angeles District Attorney’s Ot filed a misdemeanor criminal complajint

against SoCalGadd. at § 3. “The wrongdoing associated with the leak has alr
cost the Company more than $50 millionmémediation costs. Sempra and SoCal
have also experienced significant damagebeir reputation, goodwill, and standi

eady
(Gas

9

in the business communityId. at 1 4. “[T]hese actionsave exposed the Company

to billions of dollars in potential liability foviolations of state and federal lawld.
“Many of the lawsuits [fild against SoCalGas] name as defendants Doe

who have been identified in part as thagsponsible for the oversight of Ali

Canyon.” Id. at 5. “[T]he naming of these Doe defendants is meant to pre

claims against some of the Individualf®redants named hereinho were responsible

to ensure that Sempra’s GalGas was operating safelyd. “[T]he Company is als(
being sued by . . . the CalifoenAttorney General . . . fa@reating and failing to aba
a nuisance and violation of. . California laws.”Id. at  12. “SoCalGas’s curre
estimate of costs to be paid to addrdhe leak and mitigate environmental :
community impacts is between $250 and $800on” and does not include the cos
that will be incurred to defend against lawsuits. at 1 127-128.

Among the named defendants are twelve current members of the Sempr:

of Directors, Debra L. ReédWilliam C. Rusnack, William D. Jones, William .

Ouchi, James G. Brocksmith, Jr.,ilWdm P. Rutledge, Lynn Schenk, Alan

“Debra L. Reed is Semprahairman of the Board and Chief Executive Offig
(ECF No.1 at T 27).
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26
27
28

Boeckmann, Jack T. Taylor, James. Crdtey, Kathleen L. Brown, and Pablo |
Ferrero.ld. at 11 27-41. All of the Sempra Bators joined the Sempra Board in 19
or later. Id. With respect to each of these Sempirectors, Plaintiff alleges,

Defendant . . . either knew, was reddeor was grossly negligent in not

knowing that the Well was unsafe dasempra lacked an appropriate

contingency plan in the event of a lestkhe Well. Defendant ... further
caused or allowed Sempra to failtimely provide adequate temporary
housing to the thousands of affectesldents, despite specific orders from
the Health Department instructing Sempra to do so
Id. at 111 27-42. “By reason of their positi@ssofficers and directors of Sempra 4
SoCalGas, each of the Individual Defendamived and owe[gshe Company and it
stockholders fiduciary obligations of ttutoyalty, good faithand due care and we
and are required to use their utmost abibtgontrol and manadggempra and SoCalG;i
in a fair, just, honest, and equitable mannéd.’at  54.

The Sempra Board is directly respius for the misconducalleged in the
complaint and has “ultimate #nority for all its operations Id. at {1 65-66. “[T]he
Board had direct responsibility for risk oversightd. at § 68. In & last two annug
Proxy Statements, the Company stated ‘e board has developed an integraj
risk management framework to assess piz@; manage and monitor risks across
company’s operations” and that “the bdahas diversified its risk oversig
responsibilities across its membership, housing categories of risk oversight withir
committees by topic.ld. at § 68. The Proxy Statement stated,

The board reviews and monitors $#gic, financialand operating plans

that are intended to provide sustdilgalong-term growth with what it

deems to be an acceptable levelisk. . . . The board fulfills its risk
oversight function through receipt of@ts provided both directly to the

board and to appropriate board committees. Based on these reports, the

board or appropriate committees establish or amend existing risk oversight
and control mechanisms. In addiij the company Isaa robust internal
d audit function that reports directly to the Audit Committee.

Sempra Directors Brocksmith, Rutled@zhenk, Taylor, Yardley, Brown an
Ferrero “owed specific duties to Sempia assist the Bodrin overseeing th

A.
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\nd
S

ted
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C

Company’s programs and performance relatednvironmental, health, safety, and

technology matters” as members of the Emvinental, Healtt$afety, and Technolog
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Committee of the Sempra Boartd. at { 57. Sempra Directors Jones, Brocksmith,

Schenk, Taylor, Yardley,ra Ferrero “owed additional specific duties to Sempr
ensure its compliance withgal and regulatory requiremens members of the Aud
Committee of the Sempra Boartd. at  61. The Sempra Directors, including
Compensation Committee oftlsempra Board consisting of Defendants Boeckm
Ouchi, Rusnack, Rutledge, and Scheftalwyarded huge bonuses to the Compar

a to
it
the

ann,

WAS

executives, notwithstanding the disasis Aliso Canyon well leak and the huge

financial costs to the Company resulting from the ledd.”at  130.

Aliso Canyon, one of the Companyfsur underground natural gas store
facilities, “is actually a collection afpproximately 116 underground wells. .Id. at
19 76, 78. “The leaking weBb referred to as Standagksnon-25 or ‘SS-25'. . .Id.
“[T]he Well has been slowly leaking for over thirty-six yeardd. at  13. “[F]ive
years ago SoCalGas requested obtained regulatory permission to increase rat
replace the many leaking valvesthé Aliso Canyon storage field.1d. “[l]nitial

reports about the Well failure suggested thatsafety valve failed” but “subseque

discovery . . . revealed that tlkeewas no safety valve at all.'ld. “SoCalGas
purportedly told the California Divisionf Oil, Gas, and Geothermal Resour
(‘DOGGR) that it ‘replaced’ the safety vavn 1979. In December 2015, howe\
SoCalGas admitted that Sempra actuallgoeed the valve in 1979 because it was
at the time, leaking, and it was difficult tmd parts for and then failed to repair
replace it.” Id.

“On December 15, 2015, Roger Scheweck., a SoCalGas executive who \
helping to coordinate a response to #ek| was asked by reporters about the sa
valve.” Id. at 1 85. “Schwecke admitted that gafety valve was not damaged; it \
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removed in 1979.” Id. “This admission came nearly five years after SoCalGas

requested and obtained regiory permission to increase rates to replace the 1
leaking valves at the Aliso Canyon storaggdi Despite the ratepayer increase
annual profits of nearly $100 million, SoCalG&wver installed a negafety valve. The
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Director Defendants were aware of tliscision and approved the decision no
replace the safety valveld.

“Individual Defendants were aware of increasing well integrity problems at
Canyon and had proposed a [still pendingjr&je Integrity Management Progr:
(SIMP) for implementation as of October 201" at { 86. “[T]he leaking well SS-2
was not one of those designated for the progrdth.”The decision not to replace tl
safety valve at Aliso Canyon and notimalude SS-25 in the proposed SIMP, wa
conscious decision made by the Directofddelants to put prdé over safety.”ld. at
1 87.

“Individual Defendants’ knowedge of the needed repairs to the Aliso Can
Well is demonstrated by the presentation 8@alGas made to [the California Pul
Utilities Commission (CPUC)] in Novemb@014 regarding the proposed SIMP ¢
recommended Operations and Maintaseexpenses and capital improvement

SoCalGas’ underground natural gas stonaghs, including those at Aliso Canyor.

Id. at 1 88. “In remarks prepared by PhilipBaker, Director of Gas and Distributi
at SoCalGas, the Company admitted thetsuibsl capital improvements needed at
Aliso Canyon underground wellsld. “[A]s part of its presentation in November 20
regarding necessary improvements at@\(zanyon, Sempra candidly admitted tha
had not spend the same resources ol sefety as it had on gas transmiss

pipelines.” Id. at  89. “In his remarks to tlE&PUC, Phillip Baker . . . stat[ed] ‘wWe

believe itis critical that we adopt a moregctive and in-depth approach. Historica
safety and risk considerations for wells and their associated valves and
components have not been addressed 8t e cases to the same extent
distribution and transmission facilities have been under the Distribution
Transmission integrity management programdd: at § 91. Baker noted the ag
length, and location of the wells anated, “Without a robust program to insps
underground storage wells to identify potergedlety and/or integrity issues, proble
may remain undetected within the highgmere above-ground wedlhads, pipe latera
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. .. and below-ground facilities . among the 229 storage field wellsld. at 1 93.
“Baker told that CPUC in his written regi@nd in his comments that major proble
at SoCalGas’ wells had develah@and were in fact a trenstating: “In fact, a negativ
well integrity trend seems tbave developed since 2008.1d. at  94. “Bake
concluded by noting . . . ‘Without the SIMBpCalGas will continu#o operate in :
reactive mode (with the potential for eveghmer costs to ratepay to address sudde

ms

1!

EN

failures of old equipment. In additicBpCalGas and customers could experience mpajor

failures and service interruptions fropotential hazards that currently remi
undetected.”ld. at 1 96. “Baker’'s November 20pdesentation was also based in
on material from [Defendant Schneider] . . . and the proposals and ultimate de
were reviewed and approved by the BoarBinéctors of SoCalGas and Sempréd’
at 1 97. “SoCalGas and Sempra were fallsare of and hadparoved at all relevar
times a bifurcated approach to naturad gafety, pursuant twhich well safety hag
been relegated to an inferior stepchild statuld” at 1 92.

“When the Company discovered the masgiae leak at Sempra’s Aliso Cany
natural gas storage reservair October 23, 2015, it did nofp@rt the leak immediatel
as required by law. Instead Sempra &wCalGas waited days to notify state :
federal agencies.”Id. at 1 8. “Moreover, théndividual Defendants names
defendants herein conscioudigiled to cause the Company to take prompt
sufficient corrective actions to limit tllamages caused to individuals, homeown
and the Company itself from the leak.fdat, the Individual Defendants delayed m
than a month in implementing a contingenarpior plugging the well. As aresult, t

well was not plugged until February 2016, anbstantial damagesere caused by the

Company’s unacceptably slow response to the lelk.at T 9.
Residents of a nearby neighborhood rembatgas leak on October 23, 2015 ;
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“SoCalGas ‘went from home to home to home, giving everybody the A-OK and [...]

didn’t admit to having a gas leak until.] probably around the 28th of Octobeld:
at 1 82. “[D]espite the fact that Sempméernally confirmed the leak on October 3
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2015, the Director Defendants caused Sertgpdelay by at least five days notifyir
the authorities of the leak, in direct contravention of the lawd]’at 1 83. “In light
of the health risks to local residentsy November 19, 2015, ¢éiHealth Departmer

—d

g

t

ordered Sempra to expedite leak abatdraad to provide free, temporary relocation

to any residents affected by the gas |e&leeks later, and motban one month afte
SoCalGas crew states they discoveredigh& . . . Sempra finally began the sl
process of constructing the relief welld. at § 84. “Commensurate with the Hes

Department’s November 19, 2015 order, ttaods of local redents have requested

that Sempra provide temporaryaeation due to the Well leak.fd. at § 102. Sempr|
has “failed to timely and adeately provide the housingld. Sempra and SoCalG
disclosed that approximate®/5000 households had beemporarily relocated as ¢
January 2016, but at least 1,460 househoédgiests for temponarelocation had ng
yet been fulfilled.Id. at § 103.

“The Individual Defendants . . . violateshd breached their fiduciary duties
candor, good fath, and loyaltyld. at § 153. “[T]he Indivdual Defendants . . .violate

r
DW
Ith

a
QS
pf

—+

of
d

their duty of good faith by creating a cultuoé lawlessness within Sempra and

SoCalGas respectively, and/or conscipusiling to prevent the Company fro
engaging in the unlawful acts complained of hereid.’at § 153. Plaintiff alleges,

The Director Defendants, as direcof Ser_nﬁra, owed Sempra the highest
duty of loyalty. The Director Defendss either knew or were reckless in
not” knowing, (|2_ the Well was unsafe; and (i) Sempra lacked an
appropriate contingency plan in theeat of a leak at the Well. These
defendants furthecaused or allowed Sempra to fail to timely provide
adequate temporary housing to the tlamas of affected residents, despite
specific orders from the Health Depadnt mstructln? Sempra to do so.

hese actions exposed Sempra hitions of dollars in damages.
éccordlngly, the Director Defendants breached their duty of loyalty to
empra.

Id. at T 156.

“Plaintiff has not made any demand on the present [Sempra] Board to in
this action because such a demand woeld futile, wasteful, and useless add” at
1 139. “Demand is excused because the Director Defendants face a suk
likelihood of liability for their misconduct.” Id. at § 140. “[D]efendants Ree
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Rusnack, Jones, Ouchi,daksmith, Rutledge, SchenBoeckmann, Taylor, Yardley
Brown, and Ferrero breached their fiducidugies of loyalty by failing to establish at
promptly implement appropriatafety plans at the Well.1d. “Based on their ow
statements in the Company’s SEC filinggsitlear that these defendants were \
aware of the tremendous environmental, puidialth, and financiaisks posed by th
Well, yet failed to take meargful action to mitigate those risks and prevent hari
people and the Company[d. “Instead, these defendants created conditions W
allowed the Well to fail, and then exacerlohtiee effects of the disaster by causing
allowing Sempra to fail to promptly notify authorities, fail to immediately b¢
construction of a relief well, and fail tomely provide adequate temporary housing
the thousands of affected residents, despigeific orders from the Health Departm
instructing Sempra to do so.1d.

“Defendants Reed, Rusnack, JonescliuBrocksmith Rutledge, Schenk.

Boeckmann, Taylor, Yardley, Brown, andrfexo knew that the safety valve at SS
had been removed in the past and appr®a£thlGas’s repeated decision to not rep
the valve.”Id at { 141. “The Director Defendarknew the valve was missing and
approved operating plans for Aliso Canyoniethdid not call for replacement of tf
valve.” Id. “Such conduct constituted bad faitidaa breach of the directors’ duty
loyalty.” 1d.

The Directors were aware of increagwell integrity problems at Aliso Canyq

and had proposed a SIMP in Novembet260ut had not degnated Well SS-25 for

inclusion in the programld. at  142. Director Defendants had “actual knowledg
demonstrated by Phillip Baker's presentations that SoCalGas employed a

deficient and inadequate approdomatural gas well safety.ld. at § 143. “Directot
Defendants were thus fully aware of an Bagroved at all relevant times a bifurca
approach to natural gas safety, pursuanthcch well safety hd been intentionally
relegated to an inferi@tepchild status . . .Td. at § 144. “The Director Defendan
reckless approach to natural gas well safatyl their intentional decision to not adq
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and implement a modern, eftae, and comprehensive risk assessment program f(

Dr the

Company'’s gas wells, despkaowledge of increasing integrity problems at the wells

constitutes bad faith andsfioyal conduct - conduct whidannot be indemnified an
thus which subjects the Director Defenddats substantial likelihood of liability.Id.
at  145.

The Director Defendants on the Enviroemtal, Health, Saty and Technology

Committee and Audit Committeface liability for failing to perform their specific

duties associated with membagshn the respective committeelsl. at Y 147-48.
[11. Contentions of the Parties

Nominal Defendants Sempaad SoCalGas contend that Plaintiff fails to sat
the heightened pleading requirementsederal Rule of Civil Procedure 23.1ECF
No. 34-1). Nominal Defendants contend tRktintiff failed to demand action from t
Board of Directors or state with gigularity why demand would be futiléd. at 14-17.
Nominal Defendants contend that Plaintiféges a failed oversight claim rather th
challenging a specific Board actiohd. Nominal Defendants contend that Plain
fails to plead particularized facts tot&slish a reasonable doubt that a majority
directors were not independent or disintezdst the time the complaint was fileldl.
at 18. Nominal Defendants contend that iRlfifails to plead particularized fac
showing that any “director’'s conduct was egregious that he faces a ‘substar
likelihood’ of personal monetary liability.fd. at 19. Nominal Diendants contend th;
Plaintiff does not allege facts to show ttiet Outside Directors failed to implement 3

reporting or information systems or failedoversee Sempradgperations and does not

allege facts to show that a majoraiDirectors knew and ignored wrongdoinigl. at
20-23. Nominal Defendants cemid that Plaintiff's claim also fail to raise a reason:
doubt that the Board’s actions were th@durct of a valid exercise of busine
judgment. Id. at 28. Nominal Defendants contehdt exculpatory provisions limitin

> The Officer Defendants and Direct Defendants join in _the Nomin
Defendants’ motion to dismiss. (ECF No. 37 at 2; ECF No. 35 at 2).
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the liability of directors in the Articles dhcorporation shield the Outside Direct
from personal liability.ld. at 26-27.

Plaintiff contends that demand is progerkcused and that ksballenges a Boar
decision. (ECF No. 40 at 22). Plaintiffrdends that he bringsclaim based on be
faith and disloyal conduaather than a failed oversight clainid. at 28. Plaintiff
contends that the complaint challenge® Board actions: “(1) approving annt
operating plans for the gas storage wells, including those at Aliso Canyot
significantly underfunded gas storage wsdifety despite agal knowledge of af

increasing trend of well integrity failuresind (2) taking aabins that repeatedly

relegated strong well safety to anfierior ‘stepchild status.”ld. at 17-18. Plaintift
contends that “the Director Defendants kadwledge of the lack of a safety valve
well SS-25, as well as the antiquated didigped conditions at the Aliso Canyon facili
yet consciously decided not to replace the @alvtake any steps prevent or remed
the situation.”ld. at 18. Plaintiff contends thtkte Directors had actual knowledge
and, under the core-product doctrine, aespmed to have kndedge of well-safety
issues. Id. at 24, 27. Plaintiff contends that the Directors are not disinterested b¢
they face a substantial likelihood of persdiadoility for breaching their fiduciary dut
of loyalty and good faith byknowingly approv[ing] inagéquate operating plans a
failling] to remedy the safety deficiencies.ld. at 23. Plaintiff contends that tk
Director Defendants’ adopti@nd approval of plans thagjpeatedly fail[ed] to compl
with regulations governing well safetyonstitutes illegal conduct that cannot
considered a valid exercise of business judgmihtat 19. Plaintiff contends that tl
exculpatory provision in Sempra’s Artisleof Incorporation does not absolve
Director Defendants of persdrability under California law. Id. at 30. Plaintiff
requests leave to amend if the Court dismisses the complidiratt 32.
V. Federal Ruleof Civil Procedure23.1

“The normal rule is that a corpdi@n is run by its management and |
corporation itself has the right to make claimQuinn v. Anvil Corp.620 F.3d 1005
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1012 (9th Cir. 2010). “A derivative actionam extraordinary process where col
permit ‘a shareholder to step into the cogtmm’s shoes and to seek in its right
restitution he could natemand in his own.”ld. (quotingLewis v. Chiles719 F.2d
1044, 1047 (9th Cir. 1983)). “Strict compiige with Rule 23.1 and the applical
substantive law is necessary before a daugauit can wrest control of an issue fr¢
the board of directors.Potter v. Hughess46 F.3d 1051, 1058 (9th Cir. 2008).
Federal Rule of CivilProcedure 23.1 establishes the pleading requiren
“when one or more shareholders or mensbof a corporation or an unincorpora

association bring a derivative action émforce a right that the corporation

Irts
the

hle

nents

fed
or

association may properly asdeut has failed to enforce.” &eR. Civ. P. 23.1(a). Rul
23.1 states that a complaint in a shaider’s derivative action must “state w
particularity: (A) any effort by the plaiiff to obtain the desired action from tl

directors or comparable authority andyéicessary, from the sledwolders or members;

and (B) the reasons for not obtaining the aationot making the effort.” Fed. R. Ci
P.23.1(b)(3). “Ashareholder seekingindicate the interests of a corporation throl
a derivative suit must first demand action fribv@ corporation’s directors or plead w
particularity the reasons why sudemand would have been futilefh re Silicon

Valley Graphics Inc. Securities Litigatiph83 F.3d 970, 989 (9th Cir. 1999). “Futility

Is gauged by the circumstances existinthatcommencement afderivative suit ang
concerns the board of directors sittatghe time the complaint is filedRosenbloon
v. Pyott 765 F.3d 1137, 1148 (9th Cir. 2014).

To establish the circumstances underhlilemand would be futile, courts tllrn

to the law of the statof incorporation.ld. SoCalGas and Sempra were incorpor
in California and the parties agree that @aifornia law is applicable in this cas

e
th

ted
e.

(ECF No. 40 at 17; ECF No 34-1 at 16; ECF No. 1 at 12). While the Court applie

California law, “California law is idetical to Delaware law on the dema
requirement.”Potter, 546 F.3d at 1057. California casifind certain Delaware cas
to be instructive on the issue of demdutlity in shareholder derivative suitsSee
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Bader v. Andersqnl01 Cal. Rptr. 3d 821, 833 n.5 (Cal. Ct. App. 2009gkland

Raiders v. Nat'l Football Leagué&13 Cal. Rptr. 2d 255, 266 n.5 (Cal. Ct. App. 2001)
(“The parties agree that we may properly @ corporate law developed in the State

of Delaware given that it is identical t©alifornia corporate law for all practic
purposes”).

Courts rely on two relevant testsawaluate whether demand would be fut
See Baderl01 Cal. Rptr. 3d at 833-34. TAeonsontest, enunciated iAronson v.
Lewis 473 A.2d 805 (Del. 1984), is applicableaviha plaintiff challenges a decisi

or action by the board of directorSee Bader101 Cal. Rptr. 3d at 834. (“[T]ne

Al

e.

DN

Aronsontwo-prong standard is well-suiteddotions challenging conscious decisions

by boards to act or refrain from acting . . .”). Undesnson demand is excused when

“under the particularized facts allegelreasonable doubt is created that: (1)

the

directors are disinterested and independerjt(2) the challenged transaction was

otherwise the product of a valid exercise of business judgmanrison 472 A.2d at
814.

Courts apply theRalestest “where the board that would be considering
demand did not make a business decision Wwisikeing challenged in the derivati
suit.” Rales v. Blasban®34 A.2d 927, 933-34 (Del. 1993). “The absence of b

the
ve

pard

action . . . makes it impossible to perform the essential inquiry contemplated b

Aronson- whether the directors have acted@¢amformity with the business judgmegnt

rule in approving the challenged transactiohd: at 933. UndeRales the secong

prong ofAronsonis inapplicable and the plaintiff must plead “particularized fagtual

allegations . . . creat[ing] a reasonable doudt, ths of the time thcomplaint is filed

the board of directors could have properkercised its independent and disinterested

business judgment in responding to a demand.’at 935.

“At the pleading stage, Board independe and compliance with the busingss

judgment rule are presumedri re Silicon 183 F.3d at 990. “The derivative plaintyff

seeking demand excusal based on a diredtmksf independence must allege spegific
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facts that cast doubt as to whether theaor's decision is based on the corpo
merits of the subject before the boardhes than extraneous considerations
influences.” Bader, 101 Cal. Rptr. 3d at 834 (quotations omitted). A directd
“interested” where “the facts allegatémonstrate a potential personal benefi
detriment to the director asresult of the decisionId. “[T]he mere threat of person
liability for approving a questioned transaction, standing alone is insufficie
challenge either the independencéisinterestedness of directorsii re Silicon 183
F.3d at 990 (quotingronson 473 A.2d at 814). “Demandilwbe excused only if th
plaintiff's allegations show the defendant’sians were so egregious that a substat
likelihood of director liability exists.”ld. (quotations omitted).

To excuse demand under the second prongrofson Plaintiffs must plead
“particular facts sufficient to raise (B reason to doubt that the action was ta
honestly and in good faith or (2) a reason to doubt that the board was ade
informed in making the decisionlh re J.P. Morgan Chase & Co. S'holder Liti§06
A.2d 808, 824 (Del. Ch. 2005).

V. Discussion

A. Applicable Test

Plaintiff must state with particuldy the reasons why demand upon the Sen
Board would have been futile pursuant to Ri8el. To determine whether Plaintiff h
sufficiently alleged demand futility, the Cauirst considers whether to apply t
analysis oRalesor Aronsonin this case. Nominal Dafidants contend that the Col

ate
or
I is

or

nt ta

U

ntial

—_—

ken
guate

pra
as
ne

urt

should applyRalesbecause Plaintiff does not challenge a specific Board action, bu

rather challenges Board inaction. NomiDafendants contend thBtaintiff alleges &
failed oversight theory whicis properly considered undBiales Plaintiff contends
thatAronsonis applicable because the Board kaowledge of illegality or substanti
wrongdoing and made a conscious decision not to act.

Plaintiff alleges that demand is futilecause the Sempra Directors fag
substantial likelihood of liability for knowigly engaging in the following acts of b
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faith and breaches of the duty of loyaltfi) failing to establish and promptly

implement appropriate safety plans & Yell despite “knowledge of the tremendgus

environmental, public health, and finaacrisks posed by the Well”; (2) approving

operating plans for Aliso Canyon which did iatl for replacement of the safety valyve

despite knowledge that the valve was nmigsi(3) following a “reckless approach |t
natural gas well safegnd . . . intentional[ly] deci[dig] to not adopt and implement

o

a

modern, effective and comprehensive radsessment program for the Company’s

natural gas wells, despite knowledge of inciregsitegrity problems at the wells”; (4)
failing “to immediately notify authorities dhe leak as required by law” and “timgly

provide adequate temporary hmgsfor thousands of affectedsidents.” (ECF No. [L
at 11 140-149). Initially, the Court must deténe whether these allegations challep
a Board decision or challenge Board inacfion.

Under a conscious inaction theory, a siatder-plaintiff alleges particularized

ge

factual allegations leading to a plausitileference that the directors had remained

consciously inactive in the facewfongdoing at their companiesRosenbloom765

F.3d 1137 at 1156. WhiRalesis the applicable testif@a derivative suit that does njot

challenge a decision of the board, courts may apgwlhynsonwhere a plaintiff
challenges a board’s failure to act and thegations are sufficient to infer that th
board knew of the problems addcided no action was require8ee Baderl01 Cal.
Rptr. 3d at 834. In this case, Plaintiffeges that the SempiBoard failed to také
certain actions, such as implementing diffesafety measures at Well SS-25, replag

\1”4

the safety valve, reporting the leak earlgd responding to the leaka different way

ng

Aronsonis inapplicable to this case unless particularized allegations support

reasonable inference that 8eard made a conscious decision not to take these adt
Plaintiff first contends that the SemfBaard was aware that the safety valve p

been removed in 1979 and repeatedly nthéedecision to not replace it. Plaintiff

® Plaintiff relies on these allegationssopport of demand futility. (ECF No.|1

at 19 140-149).
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alleges that, “On December 15, 2015, Rodger Schwecke (“Schwecke”), a SoCalG
executive who was helping to coordindle response to the leak, was askeq by
reporters about the safety valve . . ndhadmitted that the safety valve was hot
damaged,; it was actually removed in 197@ECF No. 1 at  85). The allegation that

a SoCalGas executive statedttihe safety valve had been removed in 1979 in the
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months after the leak does not support aoealsle inference that the Sempra Board
knowledge that the safety valve had beemaeed and repeatedly decided not to rep

it, particularly in light ofthe fact thathe Complaint alleges that none of the curi
Sempra Directors served on the Board prior to 198B.at Y 27-41. Plaintiff's

allegation that the Sempra Directors kneat the safety valve at Well SS-25 had b
removed and approved SoCafzarepeated decision not the replace the valy
unsupported by particularized factual allegations as required under Rule 23.1.

Plaintiff alleges that the presentatimnthe CPUC by Phillip Baker establish
that the Sempra Board knew of substdmisks regarding the Aliso Canyon wellsl.
at 1 88. Plaintiff alleges that the Company “admitted the substantial ¢
improvements needed at Aliso Canyon ugdaund wells” and “admitted that it ha
not spend the same resources on well sa®tyhad on gas transmission pipelines

had
ace
ent
5
ben

e is

es

apita
d

In

the Baker presentatiornd. at { 88-89. Baker allegedly stated that, “without a ropust

program to inspect underground storage wells to identify potential safety i
integrity issues, problems may remain uedetd” and that “a negative well integr
trend seems to have developed since 2008.4t  94. However, the alleged Bal
presentation to the CPUC was not spedihi Well SS-25, one of approximately 1
wells at Aliso Canyon, and fails to showd@d knowledge of substantial safety ris
associated with Well SS-25. The Court dades that the allegations regarding
Baker presentation do not permit a reasamaiference that the Sempra Board kr
of inadequate safety measures at Well253%&nd deliberately pursued plans that
emphasized well safety. Rathie allegations relatedtioe Baker presentation pern
a reasonable inference ttf@#mpra Board was pursuing agersight duties by seekir
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general well safety improvemts through the proposed SIMP. Without particulari
facts demonstrating that the Board had knadgéeof safety concerns specific to W,

zed
ell

SS-25, the Court cannot infer that alleged failure to designate Well SS-25 for th

pending SIMP or adopt other well safetheasures in relation to Well SS-25 w
conscious decisions not to act.

Plaintiff further alleges the Board dedifately delayed reporting the leak 3
knowingly responded inadequbteto the leak. Plaintiff alleges that SoCalG
discovered the leak on October 23, 2015 “during one of its twice-daily
observations” and reported the leakhe general public on October 26, 2018. at
19 1 n.1, 83. However, Plaiff's conclusory allegation @ “the Director Defendant
caused Sempra to delay by at least fivgsdaotifying the authorities of the leak”
unsupported by particularized facts supportrrgasonable inference that the Sen
directors had knowledge of the leak antilbsrately delayed reporting during this tir
period. Id. at § 83. Similarly, Plaintiff allegdbat Sempra’s response to the leak
been “woefully inadequatefind painfully slow[].”ld. at § 17. Plaintiff alleges that tf
Sempra Directors “caused or allowed Sentpfail to timely povide adequate housir
to the thousands of affected residerdgspite specific orders from the Hea
Department instructing Semgpto do so” andleges that the inadequate respo

contributes to the substieat likelihood of liability. Id. at 1 27-51. However, Plaintiff
fails to allege particularized facts topport the allegation that any Sempra Dire¢

“caused or allowed” this aliged inadequate response. alegations of the complair
are insufficient to establish that the Bad@onsciously failed toespond adequately
the leak or deliberately violated ander from the Health Department.

Because Plaintiff fails to allege particularized facts leading to a reasc
inference that the Sempra Board had kiealge of wrongdoing andadequate safet
measures related to Well SS-25, the Coaninot reasonably infer that the Board m
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a conscious decision not to take a certain actidiccordingly, the Court determings
that the analysis ifRales properly applies under thesdleged facts because the
complaint does not challenge a decision by the Sempra Board.
B. Demand Futility Under Rales
To adequately alige demand futility undeRales a complaint must contain
“particularized factual alleg@ns . . . creat[ing] a reasdrla doubt that, as of the time
ts

the complaint is filed, the board ofrdctors could have properly exercised
independent and disinterested bussygidgment in responding to a demanBales
634 A.2d at 935. Plaintiff must allegerpeularized facts dficient to create a
reasonable doubt as to six of the twelvectiors at the time the complaint was fifed.
See Louisiana Mun. Police Emogkes’ Ret. Sys. v. Wyi&29 F.3d 1048, 1058 (9th Cjr.
2016).
Plaintiff alleges that the Sempra Diredare not disinterested because they face
a substantial likelihood of liability arising fimo breaches of fiduciary duties. Director
disinterest can be challenged on the grouratsatirector faces a substantial likelihgod
of liability; however, “the mere threat personal liability for approving a questiongd
transaction, standing alone issufficient to challengesither the independence |or
disinterestedness of directorslfi re Silicon 183 F.3d at 990 (quotingronson 473
A.2d at 814). Plaintiff alleges that then@ara Directors breached their fiduciary diity

_ 7 Plaintiff contends that “the coreqatuct doctrine forms an additional basis for
inferring  [Board] knowledgeand conscious misconduct” because “storage |and
distribution of gas are SoCalGas’ core +dot sole — product.” (ECF No. 40 a 2_7?.
“In demand_futility cases, courts have eapadl¥ emphasized that it is especially
Plaus_lble_tp infer board interest in and kriealge of developments relatln% to a product
hat is critical to a company's successsootherwise of special importance to it.”
Rosenbloon765 F.3d at 1154. The complaint gk that there are approximately 116
wells at Aliso Can?/on and that Aliso Canyon is one of the CompanY’s four
underground natural gas facilities. (ECF No. I at § 75,78). The Court concludes th
it cannot infer that the Sempra Board hkabwledge of safety issues at Well SS125
based on the core product doctrine.

8 Plaintiff alleges that Sempra Boardtz time the complaint was filed consisted
of Defendants Reed, Rusnack, Jon€sjchi, Brocksmith, Rutledge, Schenk,
Boeckmann, Taylor, Yardley, Brown, and Ferrero. (ECF No. 1 at §139).
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in relation to the Well SS-25 because thkagw or should have known that Well SS125

was unsafe and that Sempra lacked an apijatepcontingency plan in the event of

a

leak and then failed to tak@propriate actions following the leak. (ECF No. 1 at § 156).

Plaintiff's allegations that the Sempradsd failed to take appropriate action are

properly construed as a claim that the Bdarieéd to exercise jmper oversight of Well
SS-25. Plaintiff must establish a sulnsgi@a likelihood of liability on this failec
oversight claim in order to create a reasonable doubt as to director disinterest anf

sati

Rales See Rosenblogii65 F.3d 1137, 1150 (9th Cir. 2014) (holding that demand

futility for Caremarkfailed oversight claims is tested un&aleg. Directors are liablg

\1%4

for failed oversight in two circumstances articulatednime Caremark Intern., Ing.
Derivative Litigation 698 A.2d 959 (Del. Ch. 1996)GaremarK). In Caremark a

Delaware court considered a motion to @wera proposed settlement of a consolida[)ted

derivative action dealing with a claim thaetldirectors allowed a situation to devel

and continue which exposed the corpanatio enormous legal liability and that|in

doing so they violated a duty to be aetwonitors of corp@te performance.” 698
A.2d at 967.

Caremark articulates the necessary conditions predicate for director
oversight liability: (a) the directors utterly failed to implement any
reporting or information system or. controts; (b) having implemented
such a system or controls, conscigugiled to monitor or oversee its
operations thus disabling themselfesm being informed of risks or
problems requiring their attention. In either case, imposition of liability
requires a showing that the directenew that they were not dischargin
their fiduciary obligations. Where directors fall to act in the face ot a
known dutP/_ o act, thereby demonsitng conscious disregard for their
requnS|b| Ities, they breach their duty of loyalty by failing to discharge
that fiduciary obligation in good faith.

Stone ex rel. AmSouttaBcorporation v. Ritter911 A.2d 362, 370 (Del. 2006). “A

‘stockholder cannot displace the board’shawity [over the corporation’s claims]
simply by describing the calamity and allegthgt it occurred on the directors’ watch.

P

South v. Baker62 A.3d 1, 14 (Del. Ch. 2012). “Without a connection to the bgard,

corporate trauma will not lead to directiability. Without a substantial threat pf

director liability, a court has no reasondoubt the board’s ability to address the
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corporate trauma and evaluate a related demalad.’Stating an oversight claim
“possibly the most difficult theory in ¢porate law upon which a plaintiff might ho
to win a judgment.”"Caremark 698 A.2d at 967.

Plaintiff does not contend that the Semipnaectors “utterly failed to implemer
any reporting or information system or controlStong 911 A.2d at 379. Plaintif

must therefore allege particularized fashowing a substantial likelihood of liability

arising from the Directors’ “fail[g] to act in the face of a knowtuty to act” and

“conscious disregard” of their fiduciary obligationsl. at 370. Plaintiff's complaing

contains allegations indicating that thempra Board was monitoring and oversect
its obligations pursuant to their fiduciarytohs. Plaintiff alleges that in recent Pro
Statements, the Comparstated that, “the board haeveloped an integrated ri

management framework to assess prigitmanage and monitor risks across

ing
Xy
5k
the

company'’s operations” and tH@tihe board fulfills its rsk oversight function throug
receipt of reports provided both directty the board and to appropriate bo
committees. Based on thespads, the board or appropreacommittees establish
amend existing risk oversight and control meubms.” (ECF No. 1 at  68). Plaint
alleges that the proposed SIMP sought tdtityate safety-related risks relating to t
Company’s underground natluigas storage wells.”ld. at § 98. Plaintiff has nc

h
Ard
Dr
iff
he
pt

alleged particularized facts demonstratihgt the Sempra Board “consciously failed

to monitor or oversee its operations, thus disabling them from being informed g
or problems requiring their attention.Stone 911 A.2d at 370. Additionally, &
discussed previously, Plaintiff has not stifntly alleged that the Sempra Board |
knowledge of and ignored stonduct or safety riskassociated to Well SS-2
Plaintiff provides conclusory statements that the Board was aware of miscondt
does not provide particularized facts suidi to support an inference the Board \
or should have been aware of risks or misconduct related to Well SS-25.
Plaintiff has not adequately alleged ttet Sempra Board failed to act in the f:
of a known duty to act and his allegationsmat support an inference of a substar
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likelihood of liability on thisCaremarkfailed oversight claim. Plaintiff has therefg
not pled sufficient factual material weate a reasonable doubt as to the Sel
Directors’ disinterest and independenod has not adequately pleaded demand fuf
underRales

C. Demand Futility Under Aronson

Courts in the Ninth Circuit have regnized some “doctrinal uncertainty” as
the applicable framework fataims that “a board remasd consciously inactive whe

it knew (or should have knowapout illegal conduct.Rosenbloom765 F.3d at 115Q.

In Rosenbloomthe Ninth Circuit Court of Apeals considered a shareholdé
derivative claim in which the plaintiffs “imst[ed] that their onscious inaction claim
[were] subject té\ronsonanalysis” while the corporatn maintained “that those clain

invoke[d] the theory of oversight liability set forth i@dremark.” 765 F.3d at 1150

However, the Court of Appeals Rosenbloonheld that the distinction betweBales
andAronsonblurs in cases alleging demand futildtgsed on the directors’ substan
likelihood of liability because a substantik&lihood of liability can create areasona
doubt as to director disinterest as well as protection under the business judgm:é
See id.at 1150-51 (*“We need not decide which characterization of Plain
allegations is correct becausgher way, demand is excusé@laintiffs’ particularized
allegations create a reasonable doubt as toh&hatmajority of th . . . Board faces
substantial likelihood of liability for failing tact in the face of a known duty to act.

re
npra

lity

to
n

'S

S

ial
Dle
PNt rL
tiff’s

a

).

Plaintiff contends that his complairitesges a conscious inaction theory similar
tolnre Abbott Laboratories Devative Shareholders Litigatio325 F.3d 795, 799 (7th
Cir. 2003), andRosenbloom v. Pyotin which the courts determined that plaintiffs

adequately alleged demand futility. In thesses, particularized allegations that
directors received a series of “red flags$illegal conduct “made plusible an inferenc
that the directors at issue had remaioeaisciously inactive in the face of wrongdoi
at their companies.Rosenbloom765 F.3d at 1156. In doing so, the boards viols
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their duty of loyalty and faced substantial likelihood of liability See idat 1151.
However, this case is distinguishable because Plaintiff's allegations do not p¢
reasonable inference that the Board constyodisregarded red flags of substant
wrongdoing or illegal activity comparable tive cases cited by Nominal Defendar

In Rosenbloom v. Pyoetthe Ninth Circuit Court of Appeals determined tha
plaintiff had adequatelyllaged demand futility in a con®us inaction case where t
complaint alleged that the board of Athan, a pharmaceutical mafacturer of Botox
“knew, or due to a series of red flagbould have known about Allergan’s off-lak

promotion of Botox” in violation of federal lawRosenbloom765 F.3d at 1151.

Among the “red flags” of illegal activitythe board received repeated FDA warni
about illegal promtion of Botox. The Court of Apgals determined, “[T]hese lette
also constituted a red flag, waved nearly eyey for five straight years, that Allerg

was breaking federal law in its promotion of BotoXd. The Court held that thie

repeated FDA warnings, along with the sfgraint magnitude and duration of the illeg
conduct, the fact that the illegal conduct involved one of the most important dr
Allergan, data presented to the board alibatfluctuations of off-label sales, a
particularized allegations that the boardsely monitored off-label sales, create
reasonable inference of conscious inactilwh.at 1151-56see alsdn re Abbott 325
F.3d at 809 (“We find that six years of noncompliance, inspections . . . , [

Warning Letters, and notice indlpress, all of which thenesulted in the largest civ

fine ever imposed by the FDA and the destion and suspension of products wh
accounted for approximately $250 million in porate assets, indicate that the direc
decision not to act was not made in good farid was contrary to the best interest
the company.” ).

In this case, Plaintiff cannot satidRule 23.1 under a conscious inaction the
because Plaintiff does not ajke particularized facts sufficient to support a reason
inference that the Sempra Directors wanere of wrongdoing related to Well SS-]
In AbbottandRosenbloonthe plaintiffs alleged thdahe boards received and ignof
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multiple letters from the FDA specificallyforming the boards dflegal conduct. In
this case, the complaint contains conclusiatements that the Directors “were W
aware of the tremendous environmental, puidialth, and financiaisks posed by th
Well” but failed to take action to mitigatbose risks and in fact “created conditig
which allowed the Well to fail.”ld. at | 54. However, Plaintiff fails to alleg

particularized facts permitting a reasonabfer@nce that the Directors were consci

of, and deliberately chose to ignor@rongdoing associated with Well SS-25.

Plaintiff's allegations regarding Schwecke’s statements about the safety valy
Baker presentation, and the delayed repgrtf the leak do not permit a reasong
inference that the Sempra Board wasamwvof any illegal eanduct or substantiz
wrongdoing in relation to Well&25. Plaintiff fails to allege demand futility und
Aronsonand Rales because his allegations fail to establish that the board ha
requisite knowledge under either test.

Plaintiff's allegations of demand futilitygegarding the Sempra Directors are &

er
)d th

Iso

distinguishable from the conscious inaction cases cited by Plaintiff, because tf

complaint does not allege particulariZiedts that support a reasonable inferenc
illegal conduct or significant wrongdoing. AbbottandRosenbloonthe boards wer
alleged to have received red flags thatitained notice of conduct that was specifici
illegal. In this case, Plaintiff does ndlege facts sufficient to support a reasona
inference that the Sempra Board shouldehbeen aware of ilggal or any liability-
creating conduct in relation Well SS-25. Plaintiff allegethat Baker’'s presentatic
to the CPUC sought general improvemenisverall well safetybut Plaintiff does no
alleged that the Baker presation disclosed any conductthwas illegal. Similarly
Plaintiff has not alleged facts sufficientitder that, even if the Sempra Board W

aware of it, the removed safety valveuld constitute illegeconduct or wrongdoing.

The allegations of the complaint do ntib@ a reasonable inference that the Sen
Directors knew or should have known of illegal activity or wrongdoing and
consciously failed to act. Plaintiff has radeged sufficient facts to demonstrate t
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a majority of the Sempra Board facesiagtantial likelihood of liability from breaching

their duty of loyalty.
V1. Conclusion

Plaintiff has not alleged facts suffeit to infer a substantial likelihood
liability and satisfy the demaridtility requirement under eithétalesor Aronson See
Rosenblooni765 F.3d at1150 (“Under either approatdimand is excused if Plaintiff

Df

[92)

particularized allegations create a reasaomaldubt as to whether a majority of the

board of directors faces a substantiatlifkood of personal liability for breaching t

duty of loyalty.”). Accordingly, Plaintiff henot established that he is entitled to bri

this shareholder’s derivative action behalf of Sempra and SoCalGas.

IT IS HEREBY ORDERED that the nion to dismiss filed by Sempra al
SoCalGasis GRANTED. (ECF No. 34). Tdwmnplaint is dismissed without prejudic
Plaintiff shall file any motion for leave tdd¢ an amended complaint within thirty (3
days of the day this Order is issued.

IT IS FURTHER ORDERED that the motis to dismiss filed by the Office

Defendants and Director Defendants aneiel® as moot. (ECF Nos. 35, 37).

DATED: March 29, 2017
GG . A

WILLIAM Q. HAY
United States District Judge

~ 2 Nominal Defendants contend that Rti#f may not have standing to si
derivatively on behalf of SoCalGas, a daubderivative action, because he does

own any Stock in SoCalGas(ECF No. 16-17 n.4). Plaintiff's demand futility

allegations are specific to tisempra Board and fail to satis_f%/ Rule 23.1. Plaintiff d
not provide any basis for tl@@ourt to conclude that Plaintiff may sue derivatively
behalf of SoCalGas independent of its connection to Sempra.
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