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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICTOF CALIFORNIA

SHOWING ANIMALS RESPECT AND Case No.: 161039 AJB (NLS)

KINDNESS, o ORDER GRANTING MOTION TO
Plaintiff,| TRANSFER VENUE

V.

UNITED STATES COAST GUARD,
DEPARTMENT OF HOMELAND
SECURITY, SECRETARY JEH
JOHNSON, ADMIRAL PAUL
ZUKUNFT, AND DOES 1-10,

Defendants.

Presently before the CoustDefendants, United States Coast Guard, Departmé
Homeland Security, Secretary Jeh Johns&dmiral Paul Zukunft, and DOES 1-]
(collectively referred to as “Dehdants”) motion to transfer mee to the District of Orego
pursuant to 28 U.S.C. § 1404(a). (Doc. No. 5.ptpeview of the parties’ arguments
support and opposition of the motion, the Cdinds the motion suitable for determinati
on the papers and without oral argument purst@ahocal Rule 7.1.d.1. Accordingly, t
motion hearing set for November 10, 2016 802.m. in courtroom 3B is hereby vacat
As set forth more fully below, Defendants’ motiortGRANTED.
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l. BACKGROUND

On April 29, 2016, Plaintiff Showing Amals Respect and Kindness (“Plaintiff
brought this action alleging violation of thé&irst Amendment rightsAll Writs Act, and
False Statements to a Fedé#ficer. (Doc. No. 1 § 21-34.) Plaintiff is seeking general
special compensatory damagesl declaratory and injuncéwelief enjoining Defendan
from enforcing a safety exclusi@one on the Columbia Rivetd() In addition, Plaintiff's
complaint requested a temporary restraininder. This request was denied on May
2016. (Doc. No. 3.))

Plaintiff is a 501(c)(3) nonprofit orgazation that works to document and exp
instances of animal cruelty. @@. No. 1 11 1, 11.) Plaintifilages that the United Stat
Department of Agriculture (“USDA”) opetas a “highly secretive program” calls
“Wildlife Services” that, at the request ofrporate agriculture, is an operation that K
native predators with traps, snarpeisons, gas, and aerial gunnind.{9.) Beginning in
April 2016, Plaintiff alleges that Wildlife $@ces began killing cormorants, an aqugd
bird, to benefit the salmon indtry in Washington Stateld{ § 12.) Upon learning of th
event, Plaintiff arrived at the ColumbRiver to observe and document the USDA &
called “Nessy” killing cormorants ith shotguns from their boatd( 1 13.) Plaintiff use(
its own boat, “Bob and Nancya small vessel, to persdhadocument and observe t
killings. (Id. 1 14.) Plaintiff alleges that on April 18, 2016, the killing of cormorants ce
as the Wildlife Services employees did m@nt to be documented killing wildlifeld
15))

On April 25, 2016, the United States CoastguaUSCG”) issued a “safety exclusig
zone” memo ordering all boats stay 500 yards away from the Nessyd. T 16.) The
memo establishes a “temporary safety zonmentovigable waters of the Columbia Riy
within a 500-yard radius of the small boat 88g,” while in the areaf Sand Island, nea

Chinook, WA.” (Doc. No. 1 Ex. A at 1.) The m® also states that the “safety zone i

needed to protect personnel, vessels, aadrarine environment from potential haza

1 On April 25, 2016, Plaintiff was served withe safety exclusion zone memo after
USCG agents boarded and inspecte&dBbb and NancyDoc. No. 1 § 20.)
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caused by the removal operationdd.) Plaintiff alleges that once the safety exclug
zone was implementedlyildlife Services employees resumed the killing of cormorg
(Doc. No. 1117.)

Defendants move to transfer venue to Ehstrict of Oregon on the grounds that |
alleged wrongful conductpon which Plaintiff's claims @& based occurred in Oregon g
there is currently another cgsending before the District of Oregon arising out of the §
facts. (Doc. No. 5-1 at 2.$ee Audubon Society of Paritl v. U.S. Army Corps
EngineersNo. 15¢cv00665 (April 20, 2015). Plairftdpposes the instant motion and fil
an opposition on September 6, 2016. (Doc. NoDéfendants did notlé a reply brief tg
this present matter as set forthithe briefing schedule. (Doc. No. 6.)

. LEGAL STANDARD

“For the convenience of parties and witnessefeninterest of justice, a district col
may transfer any civil matter to any othestdct or division where it might have be
brought.” 28 U.S.C. § 1404(a). The purpose ofi84fa) is to “preventhe waste of timeg
energy, and money and to protect litigamignesses and the public against unnecesg
inconvenience and expens&an Dusen v. Barrack376 U.S. 612, 616 (1964) (interr
citation omitted). Whether to transfer a case pursuant to § 1404 is in the broad dif
of the district court and is appropriatalgtermined on an individualized bastee Jone
v. GNC Franchising, In¢211 F.3d 495, 498 (9th Cir. 2000).

To support a motion to transfer venue, theving party must establish that (1) ver
is proper in the original district; (2) theatrsferee district is one where the action cc
have been brought; and (3) the transfdi serve the convenience of the parties
witnesses and will promotedhinterests of justicd/u v. Ortho-McNeil Pharm. Inc602
F. Supp. 2d 1151, 1155-56 (N.D. Cal. 2009). “Gaitly, a defendant ‘must make a strg
showing of inconvenience to warrant ugsry the plaintiff's choice of forum.”In re
Ferrero Litigation 768 F. Supp. 2d 1074078 (S.D. Cal. 2011) (quotirigecker Coal Co
v. Commonw. Edison G805 F.2d 834, 84®th Cir. 1986)),superseded by statute
other grounds b8 U.S.C. § 1391.
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In assessing whether a transfer of vewileserve the convenience of the part
and witnesses, courts consitlee following factors: (1) the plaintiff's choice of forum; (
convenience of the parties; (3) conveniencehef withesses; (4) ease of access tg
evidence; (5) familiarity of each forumitw an applicable law; (6) feasibility ¢

consolidation with other claims; (7) any lodaterest in the controversy; and (8) {

relative court congestion and t&nof trial in each foruntdawkins v. Gerber Products Go.

924 F. Supp. 2d 1208, 1213 (S.D. Cal. 2013).
. DISCUSSION

1. Venue in Transferor and Transferee Courts

The first step in the Court’s venue analysi® determine whether the instant mot
could have been brought in the transfereeidisthe District of Oregon. Pursuant to
U.S.C. § 1391(b), a civil action may be brought in any of the following:

(1) a judicial district in whib any defendant resides, if all
defendants are residents of that8tin which the district is
located; (2) a judicial district iwhich a substantial part of the
events or omissions giving rise to the claim occurred, or a
substantial part of property thest the subject of the action is
situated; or (3) if there is ndistrict in which an action may
otherwise be brought as providedthis section, any judicial
district in which any defendant sibject to the court’s personal
jurisdiction with respect to such action.

This action could have been brought in the District of Oregon. As Defendant
in support of transfer, the District of Oregiesrwhere the events and omissions giving
to Plaintiff's alleged claims happened. (Ddo. 5-1 at 2.) Such minimum contacts w
the transferee district is sufficient to ddtsh personal jurisdiction. Accordingly, th
action could have been properly filed in thestrict of Oregon. The Court now turns
evaluate whether the fairness factorsghlien favor of transferring venue.

2. Fairness Factors

Once a court has determined that venugragper in the transferee district, it th
considers public factors relating to the intedgustice, as well aprivate factors focuse

on the convenience of the parties and witne$3esker Coal Cq.805 F.2d at 843. Thes
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factors include (1) the plaintiff's choice of forum; (2) the convenience of partie
witnesses; (4) the ease of access to evidgdgdhe familiarity of each forum with th
applicable law; (5) the feasibility of consoltdan of claims; (6) the local interest in t
controversy; and (7) thelegive court congestion and teto trial in each forumd.; Young

v. TransUnion Corp.No. 13-cv-01473-BAS (KSCR015 WL 2384153, at *3 (S.D. Cal.

May 19, 2015). The Ninth Circuit recognizes ttra “[w]eighing of factors for and again

transfer involves subtle considerations and is best left to the discretion of the trial |

Sparling v. Hoffman Constr. Co. In@64 F.2d 635, 639 (9th Cir. 1988).
A. Plaintiff's Choice of Forum

Ordinarily, a strong presumption exists in favor of a plaintiff's choice of for

Piper Aircraft Co. v. Reynal54 U.S. 235, 255 (1981). This presumption is overcome
when private and public interest factorsearly” point toward aralternative forumld.
However, in cases wheia plaintiff's choice of forum t&ks a significant connection to t
transactions giving rise to the plaintiff's alas, a plaintiff's choice of forum is entitled
less weight.Pac. Car & FoundryCo. v. Pence403 F.2d 949, 954 (9th Cir. 196
(“Plaintiff's choice of forum, then, is not the final word”).

Defendants argue that Plaintiff’'s choioé forum is entitled to little defereng

because the incident centralthas matter occurred in the €rict of Oregon. (Doc. No. &
1 at 3.) Defendantsdditionally argue that the only cadts this matter has with tf
Southern District of California is that two Bfaintiff’'s counsels of record practice in S
Diego. (d.) In response, Plaintiff argues that the Wildlife Services program is very
in San Diego and that the Coast Guard alserates in San Diego veas. (Doc. No. 7 g
2.) Plaintiff also contends that Plaintiff coudd subjected to the sarmmafety exclusionar
zone in the waters of S&iego as it was in Oregond()

The Court finds that there is no connectomtween Plaintiff's choice of forum, ar
the actions giving rise to this litigation.d#itiff is an lllinois based non-profit compa

that alleges that Defendants’ conductOnegon offended its FirsAmendment Rights.

(Doc. No. 1 11 1, 21-26.) As the events givirsgrio Plaintiff's claim occurred in Orega
the Court finds Plaintiff's choice dbrum is entitled to less deferen&@ee Park v. Dol
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Fresh Vegetables, Inc964 F. Supp. 2d 1088, 1094-95 (N.D. Cal. 2013) (stating

that

“[w]hile substantial considetin is generally given to a plaintiff's choice of forum, the

degree of deference is substantially diisined in several circumstances, including

where...the conduct giving rise tloe claims occurred in a different forum” ) (citations and

internal quotations omitted)).
B. Convenience of Witnesses

“The relative convenience taitnesses is often recogeid as the most important
factor to be considered miling on a motion under § 1404(aMetz v. U.S. Life Ins. Ca.
674 F. Supp. 2d 1141, 1147 (C.D. Cal. 2009). yrng this factor, “courts look to who

the withesses are, whe they are locatedyhat their testimony will be and why su
testimony is relevant.Florens Container v. Cho Yang Shippirg#t5 F. Supp. 2d 108

1092 (N.D. Cal. 2002) (citing.J. Industries, Inc. v. United States Dist., 603 F.2d 384,

389 (9th Cir. 1974)).

ch

Q)

In support of transfer, Defendants state @abf the witnesses in this matter are

located in the District of Orem. (Doc. No. 5-1 at 3.) In sponse, Plaintiff argues th

Defendants have failed toadtify any potential withessdsy name or described the

testimony. (Doc. No. 7 at 3.) Plaintiff sl suggests that Deféants have unlimite

at

r
d

resources as agencies of the federal governrtierd there would be no inconvenience to

have witnesses attendral in San Diego.I(.)

Neither Plaintiff nor Defendants haveemtified any specific potential withness
their location, or the importance of the vafises to the presemiatter. Defendants on
state in a conclusory manner that “all withessedocated in the District of Oregon.” (Dq
No. 5-1 at 3.) Accordingly, the Court mcudes that this factor is neutr&lee Hawking
924 F. Supp. 2d at 1215.

C. Convenience of the Parties

The consideration of convenience to thetiparis less compelling to either part)
position as Defendants and Plaintiff do natside in Oregon and both would
inconvenienced by litigation in the District of Omeg However, courts in this district ha

recognized that transfer is less inconvenienpfaintiffs at the outset of litigatiokee U.S|.
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ex rel. Swan v. Covenant Care Indo. C-97-3814 MHP, 1999 WL 760610, at *3 (N
Cal. Sept. 21, 1999) (“Plaintiffs will not bedonvenienced by a transfer of the actiol
this point because the litigation is relatiwsloung, and this court has not yet becd
greatly involved in this litigatin”). This instant matter is still in its early stages as
pleadings are not yet settled. In addition, the Coates that if Plaintiff was able to tray
to Oregon to document anwlitness Defendants allegedly killing cormorants, Plaif
would not be unreasonably inconvenienced if thadter were transferred to the District
Oregon. Accordingly, the Court findisat this factor favors transfer.
D. Access to Evidence

Ease of access to evidence is genenatliy a predominateonicern in evaluatin
whether to transfer venue because “axbes in technology have made it easy
documents to be transfedréo different locations.Metz 674 F. Supp. 2d at 1149. Simi
to Defendants’ arguments with respectaowenience of witnesses, Defendants argue
evidence in this matter woulak easier to access in the Didtof Oregon as the even
giving rise to the complaint occurred the(@oc. No. 5-1 at 3.) In opposition, Plaint
argues that due to advances$anhnology, this factor only “slightly” favors transfer. (D¢
No. 7 at 3.) As Plaintiff and Defendants hawa provided any additional information
to where records and information are storedeiation to this matte this matter weigh
neutrally.

E. Each Forum’s Familiarity with Applicable Law
Defendants state that theyedunaware whether this Court is familiar with the lg

that apply to this case, butasvare that the District of Ogen is familiar with it” as the

Auduboncase is currently pending in the Distriof Oregon. (Doc. No. 5-1 at 4.)
response, Plaintiff briefly states that bothuds are familiar with the First Amendme
(Doc. No. 7 at 3.)

Plaintiff's three causes of action are: Widlation of the First Amendment; (2) Al
Writs Act 28 U.S.C. § 1651; and (3) False &ta¢nts to a Federal Officer 18 U.S.C.

1001. (Doc. No. 1 11 21-34.) The@t is confident that both éDistrict Court of Orego
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and the Southern District of California areniiar and fully capableof applying thesg

federal laws to this matter. For this reasor,dburt concludes thia€tor weighs neutrally.

F. Consolidation With Other Claims
Defendants argue that a similar ca8adubon Society of Piand v. U.S. Arm)
Corps of Engineerss currently pending in the Distriof Oregon. Therefore, transfer

the District of Oregon will eliminate incongent rulings and prevéra waste of judicial

resources. (Doc. No. 5-1 at 4.) In oppositiojitiff contends that the case pending be
the District of Oregon is dissimilar to the current matter. (Doc. No. 7 at 2.) Plaintiff g
that its complaint is against the USCG faiaddishing a 500 yard exclusionary zone aro
where the U.S. Fish and Wildlife ServicdJSFWS”) is killing cormorants whereas t
matter before the District of Oregoreals with a suit against USFWS for Kkillir
cormorants.I@.)

The Supreme Court has long held that[‘permit a situation in which two cas

involving precisely the same issues are sinm@taisly pending in different District cour

leads to the wastefulnesstohe, energy and money th&@ection] 1404(a) was design
to prevent.”Cont’l Grain Co. v. The FBL-58864 U.S. 19, 26 (1960). For this reas
when deciding whether to transfer a case usaetion 1404(a), “[t}he interest of justi
alone can be decisive evéwitness and party conveniea weigh against transfeiVood

v. Best Buy CopNo. 11-1877 SC, 2011 WL 3740812*a (N.D. Cal. Aug. 25, 2011).

The Court notes that theubudoncase currently pending in the District of Oregon
different plaintiffs and additional defendantarthis present mattédiowever, Defendar
Wildlife Services is also nhamed as a defendant irAtilidonmatter. In addition, thoug
both cases have different causes of action, blodly allege that beginning in April of 201
Defendant Wildlife Services began killing corraats on the Columbia River. As such
consideration of the interest of judicial econgriine overlap of facial allegations as we
as the presence of Defendant Wildlife Serviodsoth cases favors transfer to the Dist
of Oregor?

2 The Court additionally notes that though consaliemay not be possibleaving one district court
or one judge handle similar cases isha interest ofudicial economy.
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G. Local Interest in Controversy
Defendants rely on this cas€gnnection to Oregon togure that California has littl
interest in adjudicating this matter. (Doc. Nol &t 5.) In opposition, Plaintiff argues tt
the Southern District has just as much rest in enforcing the First Amendment as
District of Oregon. (Doc. No. &t 3.) Here, as noted above,mjaf the specific events

issue in this dispute occurred in Oregon. Thius,Court finds this factor to weigh in favior

of transfer.See Vu602 F. Supp. 2d at 1157 (finding thathile the transferee district
interest was not substantialstronger than the transfei® it “nevertheless remair
stronger because the eveatsssue took place there”).
H. Relative Court Congestion and Time of Trial in Each Forum
In analyzing a motion to transfer venueuds are also directed to consider
relative court congestion in each proposenine Defendants brieflgrgue in their motior
that it is not likely that the cadoads of judges in the Disttiof Oregon arany worse that
the District of Southern California. (Doc. N®.1 at 5.) Plaintiff does not address the ig
of relative court congestion and time of kria either forum and does not respond
Defendants’ arguments. Without negpthe Court finds this factor weighs neutrally, neit
for nor against transfer.
IV. CONCLUSION

As both parties have providedinimal briefing for this istant motion, most of the

considerations weigh neutralldowever, after balancing themaining factors, the Cou
finds that convenience of the parties, locdéiast in the controversy, and the fact {
Defendant Wildlife Services is a defendantainother similar case pending before
District of Oregon favors transfer of this tta. As such, Defendants’ motion to trans
venue to the District of Oregon@GRANTED.

IT IS SO ORDERED.

Dated: September 21, 2016 W{/g

fHon. //Anthony J .dﬁgtttaglia
United States District Judge
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