Brinkley v. Monterey Financial Services, Inc. et al
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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

TIFFANY BRINKLEY on behalf of CASE NO. 16¢cv1103-WQH-WVG
herself and other similarly situated, ORDER

Plaintiff,
\Y;

MONTEREY FINANCIAL
SERVICES, INC.; DOE NO. 1
MONTEREY FINANCIAL
SERVICES, LLC DOES 1 through
100, inclusive,

Defendant.

HAYES, Judge:
The matter before the Court is the fibm to Remand filed by Plaintiff Tiffan
Brinkley. (ECF No. 12).
|. Background Facts
On October 15, 2013, Plaifi Tiffany Brinkley (“Plaintiff’) commenced an
action against Monterey Financial Services, ,Im the Superior Court of the State

California for the County of San Diego by filing a Complaint. (ECF No. 1-3 at 2).

In the Complaint, Plaintiff asserts thglte “was, at all time relevant herein
natural person and a residehiTukwila, Washington.d. 1 5. Plaintiff seeks, amor

other things, to certify a putative class thatports to include “[a]ll persons who, while

physically located or residing in Califorraad Washington. [sic] made or received (
or more telephone calls with Defemdi&MIONTEREY FINANCIAL SERVICES, INC
during the four year period preceding thenfijliof this lawsuit fte “Class Period”) an
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did not receive notice at the beginning the telephonecall that their telephong

conversation may be recordedwonitored” (the “Class”).”ld. § 26. The Complair
asserts causes of action agabsfendant for violationsf California Penal Code §
630, et seg., Washington Rev. Code 88 9.78&,seqg., and California Business
Professions Code 8§17208,seg., based on Defendant’#eged unlawful recording
and/or monitoring of telephone calls.

On November 25, 2013, Defendant filead Answer denying the allegations
the Complaint and reserving a numbeaffirmative defenses. (ECF No. 1-4).

On December 10, 2013, Defendant fileshation to compel arbitration. (EG

- KV W ~+

n

F

No. 1-5). On April 7, 2014he state trial court ordered the action to arbitration on an

individual basis and disssed the class claimdd. at 41-42. On May 29, 2011
Plaintiff filed a Notice of Appeal of thea trial court’s order compelling the acti
to arbitration on an individual basi$d. at 43-45. On November 19, 2015, the s

4
oy

fate

appellate court affirmed the trial court’der compelling the action to arbitration atlnd

reversed the trial court’'s order dismissthg class claims, leaving the determination

to the arbitrator as to whether the matter should be pursued as a class or indiy
(ECF No. 1-6 at 13-54).

On December 28, 2015, by joint stipulatjghe parties waived their rights
arbitrate Plaintiffs Complaint and agreed to litigate as if there were no arbit
clause. (ECF No. 1-6 at 7-9). On Januzy2016, the action was remitted to the state

trial court.ld. at 12.

idua

to
ratior

On February 8, 2016, Defenuaerved Plaintiff with its First Set of Admissions

and its First Set of Form Interrogatories, rexjungy, in part, that Plaintiff “[aJdmit tha
you were a citizen of the State of Washorgat the time you filed the complaint in tf
matter.” (ECF No. 1-7 at 2-3). On Apt9, 2016, Plaintiff served her Supplemern
Responses to Defendant’s First Set of Flo@rrogatories. Inresponse to Defenda
request for admission regarding Plaintiff's citizenship, Plaintiff stated,

As stated on page 2, paragraph Plaintiff's Class Action Complaint for
Damages and Injunctive Relief, flavith the Court on October 15, 2013

-2- 16cv1103-WQH-WVG

t

L

S
tal

UES




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

.. . Plaintiff is a resident of Tuki&, Washington, and has been “at all
relevant time herein.” Furthesls known by the Defendant, the finance
agreement between the DefendantRladhtiff, signed in August of 2011,
specifically utilized a Washington S¢aResident Finan@greement, and
lent money to the Plaintiff througts Washington State lender’s license.
.. . Plaintiff admits . . that she was a citizen tife State of Washington
at the time she filed her complaint . . ..

Id. at 16.

On May 6, 2016 Defendants removed this action to federal district coprt

pursuant to the Class Action Fairness @CAFA”), 28 U.S.C. 88 1332(d)(2), 1453(b
(ECF No. 1). Defendants assert tha ourt has jurisdton under CAFA on the
grounds that (1) the number of members effitoposed plaintiff class is not less tf
one hundred, in the aggregate; (2) the matteontroversy exceeds the sum or vg
of $5,000,000, exclusive of interest andstsp and (3) any member of the class
plaintiffs is a citizen of a State different from any defendant.

On May 19, 2016, Plaintiff filed a motion to remand. (ECF No. 12). Pla
does not dispute that her citizenship igedse from Defendants or that the numbe
putative class members is at least 10QGain@ff contends thaDefendants’ notice g
removal was untimely, that BEndants waived their right to remove the case, and

).

\1"4

1an
lue
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ntiff
r of
f
that

the amount in controversy is indetermind&intiff further contends that exceptions

to CAFA apply.

On June 6, 2016, Defendants filed a response. (ECF No. 15). Defe
contend that the notice of removal was timéhat they have not waived their right
remove the case, and thagyitarried their burden to show the amount in controve
Defendants also contend that exceptim&€AFA do not apply. On June 13, 201
Plaintiff filed a reply. (ECF No. 20).
I1. Request for Judicial Notice

1 On April 1, 2016, Plaintiff filed a “De Amendment,” naming as a defend
Montere\éFlnanuaI Services, Inc.’s succegseinterest, Montereffinancial Serviceg
LLC. (ECF No. 1-8 at 2). For all evergscurring after April 1, 2016, this Order w|
‘r‘%fefr todl\/lc%nt’(,erey Financial Services, Imnd Monterey Financial Services, LLC

efendants.
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Plaintiff requests that the Court take judicial notice of screenshots from the
United States Census Bureau website. (BIGF12-2). Defendants do not object,

=7

Federal Rule of Evidence 201 provides tlighe court may judicially notice «
fact that is not subject to reasonablepdie because it . . . is generally known within
the trial court’s territorial jurisdiction; ar. . can be accurateind readily determinegd
from sources whose accuracy cannot reasgrmbtiuestioned.” Fed R. Evid. 201(p).
[Ulnder Fed. R. Evid. 201, a court maykeajudicial notice of ‘matters of public
record.” Lee, 250 F.3d at 689 (quotiniglack v. South Bay Beer Distrib., 798 F.2d
1279, 1282 (9th Cir.1986)). Ti@ourt will take judicial notice of the screenshots frpm
the United States Census Bureau website.
[I1. Timeliness

Federal courts have igmal jurisdiction under CAFA where the number|of
proposed plaintiffs is greater than 100, there is a diversity of citizenship betwegn ar
member of the class and any defendamd, the amount in controversy is more than
$5,000,000, exclusive of interests and co2&U.S.C. § 1332(d). “A CAFA case mpay
be removed at any time, proed that neither of the two thirty-day periods undef 88
1446(b)(1) and (b)(3) has been triggerdgoth v. CHA Hollywood Med. Ctr., L.P., 720
F.3d 1121, 1126 (9th Cir. 2013).

Plaintiff contends that Dendants removed this actionviolation of the 30-day
time limit of 28 U.S.C. § 1446(b). Plaintiff contends that the Complaint, filed in|state
court on October 15, 2013, \ga Defendants notice oflleged facts establishing

<

diversity jurisdiction. Defendants contendtPlaintiff's Complaint was indeterminate
as to citizenship and that Defendanesaived notice from Plaintiff affirmativel
revealing her citizenship on April 19, 2016.

To remove a case from a state court tederal court, a defendant must file¢ a
notice of removal. 28 U.S.C. § 1446(&)nder 28 U.S.C. § 1446(b), “a case may be
removed during the first thirtglays after the defendamiceives the initial pleading o¢r
during the first thirty days after the datéant receives a papgé&om which it may first
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be ascertained that the case is one whichhsis become removable’ if ‘the case sta
by the initial pleading is not removable Harrisv. BankersLife& Cas. Co., 425 F.3d
689, 692 (9th Cir. 2005) (quoting 28 U.S.€ 1446(b)(1), (3)). “[N]otice o
removability under § 1446(b) is determinetbiligh examination of the four corners
the applicable pleadings, not through sutiyecknowledge or a duty to make furth
inquiry.” Harris, 425 F.3d at 694. “[D]efendanteed not make extrapolations
engage in guesswork; yet the statute [28 U.S.C. § 1446] requires a defendant
a reasonable amount of intelligenc@scertaining removability.Kuxhausen v. BMW
Fin. Servs. NALLC, 707 F.3d 1136, 1140 (9th Cir. 201¥)or purposes of diversity (
citizenship,

The natural person’s state citizenstsghen determined by her state of
domicile, not her state of residen@eperson’s domicile is her permanent
home, where she resides with the miten to remain or to which she

intends to return. A person residiitlga given state is not necessarily
domiciled there, and thus is naaessarily a citizen of that state.

Kanter v. Warner-Lambert Co., 265 F.3d 853, 857 (9th Cir. 2001).

In this case, Plaintiff alleges in the @plaint that she “was, at all time releva
herein, a natural person and a residerfuwila, Washington.” (ECF No. 1-3 { 5
The Complaint asserts causes of actionregadefendant for alleged violations
California and Washington law. Plainti#eks to certify a putative class that purpg
toinclude “[a]ll persons. . . physically loeator residing in California and Washingt
....0 1d.  26. The Complaint does not revealits face facts to ascertain Plaintif
state of domicile or citizenship to support removal under CAfs&Harris, 425 F.3d
at 695 (finding that the initial pleading did not affirmatively reveal informatio
trigger removal based on diversity whehe initial pleading stated residency, I
citizenship); Kanter, 265 F.3d at 857 (parties’ actual citizenship, not resids
determines diversity)ee also Ruano v. Sears Roebuck & Co., No. CV 15-6060-PSG
FFMx, 2015 WL 6758130, at *2 (D. Cal. Nov. 5, 2015) (“Té thirty-day clock doe
not start ticking because Dafdant could guess or speculate that class of Calift
residents would include California citizens.”)Plaintiff contends that even if tf
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Complaint did not put Defendants on notiakfacts that could lead to diversity

jurisdiction, Defendants received anatlipaper” on March 24, 2014 that put it ¢
notice. (ECF No. 20 at 9).

On March 24, 2014, Plaintiff submitted a declaration in support of Plain
Opposition to Defendant’s Motion to Compel Arhtion stating, “I am resident of th
State of Washington and at all relevantdsrherein was a resident of the Statg
Washington.” (ECF No. 1-9 at 112 { 2)he declaration states that during
“summer of 2011,” Plaintiff received a phoradl from Real Estate Investor Educatig
Id. T 3. While “a party withthe burden of proving citizenship may rely on
presumption of continuing domicile, whichgmides that, once established, a perst
state of domicile continuasnless rebutted with sufficient evidence of change,”
declaration does not state that Plaintifi@niciled in Washington; rather it states t
Plaintiff is a resident of Washingtorgee Mondragon v. Capital One Auto Fin., 736
F.3d 880, 884 (9th Cir. 2013). “A person oisg in a given state is not necessa

domiciled there, and thus is not nssarily a citizen of that stateKanter, 265 F.3d at

857. The March 24, 2014 ded#ipn does not state Plaiffitt domicile or citizenship
The declaration is indeterminate as itizenship. Defendants were not put on no
of Plaintiff's citizenship util April 19, 2016, when Plaintiff stated that she wal
“citizen” of Washington. Defendants filéde notice of removan May 6, 2015, les

than thirty days after the thirty-day rewal period was triggedspursuant to 28 U.S.C.

§ 1446(b)(3). The Court concludes tbafendants’ Notice of Removal is timely.
V. Substantial State Court Action
Plaintiff contends that remand is appriate because Defendants waived t

rights to remove by taking “substantial offaressand defensive action in the state cc

action....” (ECF No. 12-at 20). Defendants contetiat it did not waive its right

to remove the case because the casenebreemovable until Diendants discovere
Plaintiff’s citizenship.
A party “may waive the right to removefederal court whereafter it is apparen
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that the case is removablegttlefendant takes actions in state court that manife
or her intent to have the matter adjudicéatezte, and to abandon his or her right {
federal forum.”Resolution Trust Corp. v. Bayside Developers, 43 F.3d 1230, 1240 (9t
Cir. 1994). “A waiver of the right of removal must be clear and unequivobal.”
In this case, the Complaint is indet@énate as to citizenship. After Defendal
obtained Plaintiff's admission regarding citizenship on April 19, 2016, Defendant
a notice of removal in this court. Thaseno evidence in the record that Defendg
took subsequent actions aftiewvas apparent that the case was removable in state
that “manifest[ed] his or lr@ntent to have the mattadjudicated there . . . .See
Resolution Trust, 43 F.3d at 1240. A waiver of the right of removal is not clee
unequivocal in this case.
V. Amount in Controversy & CAFA Exceptions
In this case, the amount in controversy is not facially apparent fron

5t his
0a
h

nts
5 filec
nts

cour

| Or

N the

Complaint. In the notice of removal, Dafiants stated that the amount in controversy

exceeds $5 million. Specifically, Defendants asserted,

California Penal Code Section 63pr@vides statutory damages of up to
$5,000 per violation of section 632 or section 632.7. The Declaration of
Chris Hughes concurrently filed tesvith, establishes that Monterey
recorded well over 5,000 telepharsdls to/from individual&ivingin and
calling from California alone during the class period. (Hughes Decl., I
7) Thus, the amount in controversy exceeds the jurisdictional limit of
$5,000,000See Abrego Abrego v. The Dow Chem. Co., 443 F.3d 676, 690
(9th Cir. 2006) (courts may consider “summary-judgment-type evidence
relevant to the amount in controvgrat the time of removal”). Thus,
although Defendant denies Plaintifilegations of liability, injury, and
damages and will oppose certificatiarh the putative class, taking
Plaintiff's allegations to be true, thisa “civil action in which the matter

in controversy exceeds the sum or value of $5,000,000.” 28 U.S.C. §
1332(d)(2).

(ECF No. 1119 (emphasis added)). @eelaration provided by Defendant’s President

and CEO Chris Hughes, who gathat he is “responsilfier oversight, operation, an
function of every aspect of the businesgjges not have a paragtaseven. (ECF Ng
1-11 7 1). However, in paragraph six Hughes states,

-7 - 16cv1103-WQH-WVG

d

).




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

Over the course of a four-yearrfpal preceding the filing of Plaintiff
Tiffany Brinkley’s Complaint, Monterey recorded well in excess of 5,000
telephone calls from well over 1,000 different persons who were
physically located or residing in Califorraad/or Washington.

(ECF No. 1-11 1 6).

Plaintiff contends that Defendants’ removal is not supported by the rec
evidence to establish that this case exceeds the $5 million amount in cont
threshold required under CAFA. Plaintifbriends that the amount in controve

would be less than $5 million if the class members were located in Washingtor.

Defendants contend thatdkeral court jurisdictionis proper because it h;
established by a preponderance of the eviddimat the amount in controversy exce
$5 million. Defendants contend that “[n]atlgiin the Complaint purports to foreclo
application of California law to every calllegedly recorded by Monterey, particula
as the Complaint alleges that Monteregarded the calls from its place of busines
California.” (ECF No. 15 at 14).

A federal court may assert subjecttteajurisdiction ovea class action unde

CAFA only if the aggregate amount in controversy exceeds $5 million. 28 U.{
1332(d). “If the plaintiff’'s complaint, fileth state court, demands monetary relie

a stated sum, that sum, if assertedyood faith, is ‘deemed to be the amount i

controversy.”™ Dart Cherokee Basin Operating Co., LLC v. Owens, 135 S. Ct. 547
551 (2014) (quoting 28 U.S.C. § 1446(c)(2)When plaintiff's complaint does ng
state the amount in controversy, the defnt’'s notice of removal may do soldl.
(quoting 28 U.S.C. 8§ 1446(c)(2)JA “[W]hen a defendant’assertion of the amount
controversy is challenged. .. both sides submit proohd the court decides, by
preponderance of the evidence, whetherdamount-in-controveysrequirement ha
been satisfied."Dart Cherokee, 135 S. Ct. at 554.

“If the plaintiff contests the defendastallegation, § 1446(c)(2)(B) instruct
‘[R]Jemoval ... is proper on the basis of [arhount in controversy asserted’ by
defendant ‘if the district court finds, bydlpreponderance of the evidence, that
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amount in controversy exceeds’ the jurisdictional threshaottl &t 553-54 (quoting 2

J

U.S.C. § 1446(c)(2)(B)). When the courtkea this determinton, “the defendanlte

seeking removal bears the burden to shgw preponderance ofdlevidence that th
aggregate amount in controversy exceeds $5 million when federal jurisdici
challenged.barrav. ManheimInvestments, Inc., 775 F.3d 1193, 1197 (9th Cir. 201
Plaintiff further contends that the local controversy exception, the home
controversy exception, and the discretiondigmissal provisionf CAFA each apply
to this matter and prevent this Court fraxercising CAFA jurisdiction. Plaintif
contends that each CAFA exception supportsrémand of this action back to st
court because more than two-thirds af thembers of the class are from Califort
(ECF No. 12-1 at 28). In the alternatiVdaintiff requests an order from this Co
“allowing Plaintiff to conduct jurisdictional discovery andguéring Defendant tg
submit substantive responses” to Plaintiffiterrogatories focused on the location
the individuals who receive calls from thefBredant “so that th€ourt can determin
if [this action] falls within” the local antroversy exception to CAFA. (ECF No. 12
2). Plaintiff contends that Defendants/baccess to the addresses of class men
because Defendants “continually asked Qtasmbers to affirm thir addresses durin
their secretly recorded telephone calls.” (ECF No. 12-1 at 28). In the altert
Plaintiff contends that a review of tlkensus data comparing the relative numbe
California citizens to the number of Washioigtcitizens is sufficient to establish th
the local controversy exception applies. (ECF Nos. 12-1 at 28, 12-7 at 2-3).
Defendants contend that no exception td"8Applies to this matter because
Plaintiff has not carried her burden to satiahy of the exceptions to the statute,

ion |
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opposes jurisdictional discovery becatiséll be burdensome and “would accomplish

nothing.” (ECF No. 15 at 16, 19). Defemti®contend that the Plaintiff's “propos

ed

class is not limited to local-state (Califea) citizens|[,]” and includes “anyone who hiad

a recorded call with [Defedant] while merely located or residing in California
Washington at any time during the four-year period preceding the Complainat
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18.

The local controversy exception to CAp#ovides that a “district court sha
decline to exercise jurisdiction over a clastion in which greater than two-thirds
the members of all proposed plaintiff classethe aggregate aatizens of the Stat

in which the action was originally filed.28 U.S.C. § 1332(d)(4)(A). “[T]he party

seeking remand to state court bears the upéiproviding that the exception applie
Mondragon, 736 F.3d at 881. The home state exception to CAFA provides

“district court shall decline to exerciseigdiction” under the statute if “two-thirds ¢
more of the members of all proposed pldiriasses in the aggregate, and the prin
defendants, are citizens of the State in Whine action was origifig filed.” 28 U.S.C.
§ 1332(d)(4)(B). CAFA also containgdescretionary provision under which a co
may decline to exercise jurisdiction so long as “greater than one-third but les
two-thirds of the members of all proposeldintiff classes in the aggregate and

primary defendants are citizens of the Statevhich the action was originally file

based on consideration” oksliscretionary factorsSee 28 U.S.C. § 1332(d)(3)(A-F).

“[T]he party seeking remand bears theden to prove an exception to CAFA
jurisdiction.” Serrano v. 180 Connect, Inc., 478 F.3d 1018, 1021-22 (9th Cir. 200
The local controversy exception “is intendeddentify . . . a controversy that unique
affects a particular locality and ensure that it is decided by a state rather than a fe
court.” Colemanv. EstesExpressLines, Inc., 627 F.3d 1096, 1100 (2010) (per curig
(internal citations omitted). Misendi, the Court of Appeals found that CAFA’s hor
state exception was “related” to Itscal controversy exceptionVisendi v. Bank of
America, 733 F.3d 863, 869 n.3 (9th Cir. 2013).

Plaintiff's proposed class includes z&ns from both California and Washingtc
(ECF No. 1-3 1 26). Defendants offer eamde regarding the individuals who recei\
calls through Hughes’ declaration—howeveegrthis no evidence in the record of
physical location of the “D00 different persons.See Hughes Decl. ECF No. 1-11
6. The evidence may show that a majootclass members are from California g
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California’s statutory damages provisioppéies to this matter, and the amount |

controversy may exceed $5 million. Ortbther hand, the evidence may show
two-thirds of the class merals are citizens of Califoraj and a CAFA exception ma
apply to prevent federal jurisdiction.

A court’'s “urisdictional finding offact should be based on more tf
guesswork.”Mondragon, 736 F.3d at 884. “Discovergay be appropriately grantg

where pertinent facts bearing on the questigarisdiction are controverted or where

a more satisfactory showing tbfe facts is necessaryBoschetto v. Hansing, 539 F.3d
1011, 1020 (9th Cir. 2008). larticular, jurisdictional dicovery may be ordered

determine both whether a party seekingaeahhas met her burden of establishing
amount in controversy requireent, and whether a party seeking remand has m¢
burden of establishing the apgation of a CAFA exceptiorSee Mondragon, 736 F.3d
at 885 (permitting jurisdictional discovety determine whether the remanding pa
met her burden to prove apgation of a CAFA exceptionpart Cherokee, 135 S. Ct

at 554 (noting that “when a defendant'sesion of the amount in controversyji

challenged . . . both sides submit proof ardaburt decides, by@eponderance of th
evidence, whether the amount-in-controveeyuirement has been satisfied.”"gee

also Benko v. Quality Loan Service Corp., 789 F.3d 1111, 1121 (9th Cir. 201
(recognizing that certain “jurisdictional fact#hich exist independent of the complai
may require evidentiary clarification if thegaldings themselves ansufficient.”). The

Court concludes that a masatisfactory showing is necesgaefore it can rule on the

amount in controversy and the CAFA exception issues.
V1. Conclusion

ITISHEREBY ORDERED that the Matn to Remand (ECF No. 12) willrema
pending during the period of jurisdictionatdovery. The court will allow the parti
a period of 60 days to engage in limifadsdictional discovery regarding the amol
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in controversy requirement and the CAleXceptions. The parties shall file any

supplemental responses within 90 days of this Order, and any replies shall
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within 14 days of any supplemental responéay discovery diputes will be resolves

by the Magistrate Judge.
DATED: September 15, 2016

G it 2. A
WILLIAM Q. HAY
United States District Judge
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