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esa, City of et al Dq

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

IMMANUEL PRICE, Case No.:3:16-cv-1174CAB-AHG

Plaintiff,| ORDER:

(1) DENYING AS MOOT

V. PLAINTIFF'S MOTION FOR
DISCOVERY:; and

(2) SUA SPONTEREOPENING

J. WIESE DISCOVERY ON A LIMITED BASIS
Defendant. AND EXTENDING PRETRIAL
MOTIONS DEADLINE
[ECF No. 87]
. BACKGROUND

On March 4, 2019, the Court filed its initial Scheduling Orderrsetteadline of
July 12, 2019 for fact discovery and September 27, 2019 for expert discovery. E
63. Two days before the close of fact discovery, Defendant moved to take PI;
deposition oubf-time on September 9, 2019, on the basis that depositionsstitigion

where Plaintiff was currently incarcerated were booked “more than eight weeks
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ECF No. 72 The Court granted Defendant’s request. ECF No. 73. On July 23,

Plaintiff also sought an extension of time to complete fact discovery, which the

—F

granteddespitefinding Plaintiff had not diligently pursued discovery up to that pan
the basis that higro sestatus warranted some leniency. ECF Nos827Based on tha
extensionboth fact and expert discovery in this matter close®&eptember 27, 2019ee
ECF No. 82.

The six-week interim between the CourtAugust 16, 201%rder extending fact
discovery and th&eptember 27, 201fact discovery deadlinis riddled with scheduling

snafus and delays beyond the parties’ confiiiost, Plaintiff was transferred to the Salif

Valley State Prison, resulting in Defendant rescheduling the deposition for $ep@oi

201¢

Coul

as

2019. SeeECF No. 88 at 3. Defendant sent notice of the rescheduling to Plaintiff

September 3, 2019d. On Septembed7, 2019, Defendant once again sent notige to
Plaintiff that the deposition was rescheduled for September 23, 2019 due tolatance

by Defendant’s court reportdd. Meanwhile, m September 13, 2019, Plaintiff received

the September 3rd notice and drafted the Motion for Discovery that is presently betore tt

Court, asking the Court to reschedule his deposition almlv Plaintiff to depose
Defendant as well as four other police officers who were eyewitnessestodstanciderjt

underlying this litgationas part of a “universal depositiSrECF No. 87. However, th

e

Motion was not filed until September 26, 20di®e to the ordinary delays associated with

prisoner mail. Thus, before Plaintiff’'s Motion for Discovery was filed, Defendaotisse

traveled more than 400 miles each way Salinas Valley State Prison to take Plaintjff's

14

deposition on September 23, 2019. ECF No. 88 Befndantontends Plaintiff refuse

to participate or provide any testimony and represents that defense counsel Byc

1 September 9, 2019 is eight weeks and five days after July 10,\2b&8 Defendant

d

urrer

filed the motion for an extension. Thus, although not expressly stated in Defendant’s
Motion, it appears Defendant did not attempt to arrange Plaintiff’'s deposition until the

final days of the discovery period.
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preparing a motion on that issue. at 3, 5; ECF No. 83.
II.  DISCUSSION
Defendant correctly notes that Plaintiff’'s Motion for Discovery is now moot be
the date of his deposition has passed. Consequently, theBEMIES Plaintiff’'s Motion
(ECFNo. 87)as moot Nonethelesdn light of the unique circumstances of this casé
for the reasons explained more fully below, the Court finds good caesetal the pretrij
deadlines in the current scheduling orderapproximatelysix weeksfor the limited

CauSE

purpose of permittindpefendant to take Plaintiff's deposition and, if Plaintiff is able to

make the requisite showing, to permit him to take Defendant’s deposition as well.
“Public policy favors disposition of cases on the merfaftalunan vGalazg 291
F.3d 639, 643 (9th Cir. 2002). Although this princiglesuallyinvoked in cases involvir
default judgment, the Court finds it apposite here given that absent depositions (
party, the record will be nearly if not entiredgevoid of facts going to the meritShe
parties’ October 25, 2019 deadline to file summary judgment motions is fast apprg
However, “summary judgment is disfavored where relevant evidence remaing
discovered, particularly in cases involving confiped s plaintiffs.” Jones v. Blangs893
F.3d 918, 930 (9th Cir. 2004). Thus, if Defendant were to file a summary judgment
on the sparse record before the Court and Plaintiff sought “additional discovery to

facts essential to justify [his] opptisn” due to lack of discovery, the Courtay decids

to stay its ruling and reopen discovery at that juncture pursuant to Rule &t{dje

relevant case law in this Circuld. (quoting Crawford-El v. Britton 523 U.S. 574, 59
n.20 (1998))see alsd-ed. R. Civ. P. 56(d)(2)Although neither party has yet filed sug
motion, the Court finds it prudent to head off such an issue at the pass.

“At the same time, a case that is stalled or unreasonably delayed by a party’
to comply with deadlineand discovery obligations cannot move forward toward reso
on the merits.In re PPA Prod. Liability Litig. 460 F.3d 1217, 1228 (9th Cir. 2006%¢
also Liguori v. HanserNo. 2:1:CV-00492GMN, 2012 WL 760747, at *7 (D. Nev. M3

6, 2012)“The preference for deciding cases on the merits does not grant litigarissz
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to ignore or disregard discovery deadlinesTherefore, the Court would not ordinat

ly

extend deadlines simply because the discovery taken during the discovery pgriod

severely lacking. As outlined above, however, the dearth of discovery in thisesake
at least in part from a series of mail and filing delays causing a serious miscommu
about the nature of the September 23, 2019 deposition. From Plap#iffjsective, he h:
an outstanding request to the Court to continue the deposition and permit him to
defense witnesses on the same dats. also unclear from the record whether Plai
received Defendant’s notice, sent by overnight mail on September 17, 2019,

deposition had been reschedufeda third time. While neither Plaintiff’'s misconcept
nor potential lack of notice excuses his refusal to participate, the—resutireadbar
evidentiary recorg-benefits no oneand thereopenng of discovery down the roaday
be required in the interest of justiseder Rule 56(d)See, e.gJ & J Sports Prod., Inc.

Bailey, No. 1:14CV-01353DAD-JLT, 2016 WL 6648638, at *7 (E.D. Cal. Nov. 9, 20
(sua sponteeopening discovery at the suram judgment stage “in the interest of justi
because “additional relevant evidence likely remains to be discovektali)s v. Pate
440 F.2d 315, 3189 (7th Cir. 1971) (reversing the district court's denial gbra se
prisoner plaintiffs request fo a continuance tobtain additional evidence to oppos

summary judgment motiomeasoning that “Plaintiff was not represented by counse

because of his incarceration, he was less able than an ordinary party to obtawits
effectively andexpaitiously|. . . . The failure to grant [plaintiff's] motion deprived hin
a reasonable opportunity to present all material made pertinent to such a motion

56.”) (internal quotations omitted).
Moreover, “[w]e construe liberally the filings and motions gira seinmate in ¢
civil suit.” Thomas v. Ponde611 F.3d 1144, 1150 (9th Cir. 2010). Therefarbile the
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precise relief requested in Plaintiff’s Motion for Discovery (ECF No. 87) is moot since the

date of his deposition has passed, construed liberally, the motion regassissiol
generally to take the depositions of Defendant and the percipient witnesses nam

motion.On July 17, 2019, Plaintiff previously made a similar request to depose Def
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and other witnesses thanly went unaddressed because it was raised in respo
Defendant’s ex parte motion to take Plaintiff's depositadterthe Court had already rul
on the relevant motiorSeeECF No. 74 at 3. Had Plaintiff instead filed an affirmati
motion seeking the relief requested in his respalsig the discovery perioa would
havebeenconsidered by the Court.

Importantly, during the discovery periodPlaintiff was entitled to take th
depositions of Defendant and other witnesses in this &esf-ed.R. Civ. P. 30(a)(1]
Sinegal v. DuarteNo. 11CV2534BEN-JMA, 2013 WL 5408602, at *1 (S.D. Cal. S¢
25, 2013)noting that aro seprisoner plaintiff “as a matter of procedure, does not re
leave of Court to take Defendantepositions’). However, the Court could not hay
granted Plaintiff's request for a “universal deposition” for several reasons.ifFasks
the “reasonable notice” required by Rule S@condijt is at least implied in his Motiq
that Plaintiff expected Defendant or the Gdorbear the cost of the depositiGeeECF
No. 87 at 2 (requesting permission to depose eyewitness police officers “in one ‘U
deposition hearing,” for fairness.”).oTtake depositionsn compliance with the Rule
Plaintiff must (1) give reasonable notice to the party or parties he wishes to depose
all costs associated with the deposition@eFed. R. Civ. P. 30(b)(1)} (b)(3). Third,
Plaintiff would have to provide a transcript of any deposition testimony he would W
use as evience and pay for those transcription costs. Fed. R. Civ. P. 32(c).

Alternatively, Plaintiff could take depositions of the witnesses by written ques
but such depositions must also be taken before an officer authorized to administer
federal orCalifornia law, a person appointed by the Court to administer oaths ar
testimony, or another officer stipulated by the parties. Fed. R. Civ. P. 28(a); Féd.
P. 29(a). And again, Plaintiff would have to bear all costs associated with ahgjiaezopy
of his questions to the officer and the officer’s carrying out of his or her duties Rk
31(b).Seelopez v. HorelNo. C 064772 SI PR, 2007 WL 2177460, at *2 (N.D. Cal. |

27, 2007)(“If plaintiff wants to depose defendant on written sfigns, plaintiff needs {

set up such a deposition, arrange for a court reporter and arrange for thenatteidbaé
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witness. It is not defenddstobligation or the cous obligation to do s9, affd, 367 F

App’x 810 (9th Cir. 2010)The same courioted,however,[t] he deposition upon writte

guestions procedure may sound like an inexpensive way for a prisoner to do disco
usually is not. Id. at *2 n.2.

The fact that Plaintiff is proceedinghn forma pauperisdoes not alter h
responsibiliy to bear the costs @ny deposition he wishes to take, either orally o
written questionsSee Sinegalk013 WL 5408602, at *1 (finding th@o seincarcerate
plaintiff “must bear responsibility for the costs of recording any deposition he not
... would be responsible for arranging the presence of an officer authorizbditistel
oaths either by federal law or by the law in the place of examination . . ., and wx
required to bear any costs related thereto, at any deposition hé)taWdier v. Rufion
No. 08CV01233BTM-WMC, 2010 WL 2572842, at *2 (E.D. Cal. June 22, 2(
(“[P]arties proceeding in forma pauperis remain responsible for conducting and pal
their own discover); Brooks v. TatgNo. 1:112CV-01503 AWI, 2013 W14049053, at *
(E.D. Cal. Aug. 7, 2013)[Plaintiff's] in forma pauperis status does not entitle Plaint
free services such as scheduling, conducting and recording the deposition. If
wishes to conduct oral or written depositions, he must review Federal Rules ¢
Procedure 28, 30, 31, and )5.

Perhaps the most significant barrier to Plaintiff's request to take depositions

as Defendant notes, all witnesses Plaintiff wishes to déipesmitside the 10nile radius

of Rule 45and thus Plaintiff cannot compel their attendase=ECF No. 88 at 4; Fed.
Civ. P. 45(c)(1)(A). However, the 16file limitation does not apply to a party who Iiy

or is employed in the same state where the deposition will take plad. R. Civ. R.

45(c)(1)(B).Therefore, if Plaintiff shows he can meet all other requirements, the Col
reconsider his request to taRefendant’s depositiononly during the reopened discov¢
period.

In light of the foregoing consideratignthe Courtsua spontdinds good cause
reopen discovery under Rule 16(b)(dkil November 22, 2019or the limited purpose ¢
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allowing theparties to take one another’s depositions. Defendant may depose ¥
during the reopened discovery peritidPlaintiff refusesto participate in the depositi
once more, he will be subject to sanctiddseFed. R. Civ. P. 37(a)(3)(B)(I); (a)(5)(A
Plaintiff is warned that the undersigned will likely recommend to the District Jud
sanction of dismissal of the case. Plaintiff is also permitted to refile a motion t
Defendant’'s depositioif he makes the requisite showing that the requirementise
governing Rules (e.g., Rules 28, 29, 30, 31, and/ocdb)oe metPlaintiff shall not b
permitted to takeepositions of other withessaader any circumstances

Additionally, the Court notes that, following the transfer of this case t
undersigned, the Mandatory Settlement Conference (*MSC”) was reset from Octd
2019 to a date approximately six weeks later, on November 26, 2849CF No. 86. A
a result, extending the discovery and pretrial motions deadlines by approximately |
does not significantly alter the existing Scheduling Order. Accordingly, the Court w
sua spontextend the pretrial motions deadlineCiecember 9, 2019

ll.  CONCLUSION

For the reasons explained above, the CouDBNIES as mootPlaintiff's Motion
for Discovery (ECF No. 87); (RREOPENS FACT DISCOVERY until November 22
2019 and (3)RESETSthe pretrial motions deadline Becember 9, 2019

All other deadlines set in the Court’s previous Scheduling Order (ECF N

remain in place.
IT IS SO ORDERED.

Dated: October 9, 2019 ) .
Moo H MinlolrAr

Honorable Allison H. Goddard
United States Magistrate Judge
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