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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, CASE NO. 14cr198 W\%H
o CASE NO. 16¢v1481 WQH
Plaintiff/ Respondent

V. ORDER

PHILLIP HOTCHKISS,
Defendant/ Petitione.
HAYES, Judge:
The matter before the Court is thetioa pursuant to 28 U.S.C. § 2255 filed
Defendant/Petitioner Phillip Hotchkiss. (ECF No. 43).
PROCEDURAL BACKGROUND

On April 8, 2014, Hotchkiss entered a ptdayuilty to a one count Information

charging him with felon in possession akefirm and ammunitioim violation of 18
U.S.C. 88 922(g)(1) and 924(a)(2). The PAgaeement provided that the Governm
will recommend the base offense level6f pursuant to U.S.S.G. § 2K2.1(a)(4)(/
The Plea Agreement provided that Hotchkiss \xeai to the full extent of the law, al
right to appeal or to collaterally attaclslasionviction, except a post-conviction collate
attack based on a claim of ineffectivasestance of counsel, unless the Court imp¢
a custodial sentence above the high entdeguideline range . . . recommended by

Government pursuant to this agreementetithe of sentencing.(ECF No. 24 at 10).

The Presentence Investigation Repedammended a base offense level of
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pursuant to U.S.S.G. §2K2.1(a)(4){Adn the grounds that a prior 2011 felg
conviction sustained by Hotchkiss for resisting a peace officer causing injt
violation of California Penal Code (“@P) § 148.10(a) was a “crime of violenc
pursuant to U.S.S.G. § 4B1.2fJECF No. 28 at 5). Hotchkiss filed an objectior
the Presentence Report on the grounds thatcbbn to the base offense level on
grounds that his prior 2011 conviction und&PC8 148.10(a) did not constitute

“crime of violence” and the base offenkevel should be 14 pursuant to U.S.S.G.

2K2.1(a)(5). (ECF No. 29).

On August 25, 2014, the Cdureld a sentencing hearing. The Court conclu
that the conduct underlying the prior 2011 conviction under CPC § 148.10(a) “inv
an offense which . . . by its nature presdrdeserious potential risk of physical injy
to another” qualifying as a “crime ofalence” pursuant to the residual clause
U.S.S.G. 8§4B1.2(a)(2). (ECF No. 43-2 at She Court applied base offense lev
of 20 pursuant to U.S.S.G. 85K2.1(a)(4)(Ahe resulting guidel@mrange was 46 - 5§
months? The Court sentenced the Defendamt@aamprisoned for a term of 46 montt
(ECF No. 41).

On June 26, 2015, the United States 8o Court determined that the sectj

of the Armed Career Criminal Act (“ACCARnown as the “residual clause” was v(

*U.S.S.G. § 2K2.1(a)(4)(A) provides for a Base Offense Level of 20 “if — the defe
committed any part of the instant offense subsequent to sustaining one felony convig
... acrime of violence . . . .” Applicati Note 1 to U.S.S.G. §2K2.1 states “crime
violence’ has the meaning given that term in 84B1.2(a) and Application Note 1
Commentary to 84B1.2.”

2U.S.S.G. 84B1.2(a) provides “[t]he term ‘crime of violence’ means any offense
federal or state law, punishable by imprisonniena term exceeding one year, that — (1)
as an element the use, attempted use, or threatened use of physical force against the
another, or (2) is burglary @ dwelling, arson, oextortion, involves use of explosives,
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otherwise involves conduct that presents a serious potential risk of fhysical injury to anpther

The wording italicized above refer to the “residual clause” of 84B1.2(a).
® The base level of 20 was reduced by three levels for acceptance of respor
gJ_.S._S.G. § 3E1.1) and a one level downward departure for a total offense level of 1
riminal History Category of VI resulted in a guideline range of 46-57 months.
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for vagueness inJohnson v. United Statgs76 U.S. —, 135 S.Ct. 2551 (2015). The
ACCA residual clause provided enhangehalties for a defendant with a “violgnt
felony,” that is, a felony that “otherwis@volves conduct that presents a seripus
potential risk of physical injury to another.” 18 U.S.C. § 924(e)(2)(B)(ii). [The
Supreme Court stated,

We are convinced that the indetenacy of the wide-ranging inquiry

required by the residual clause botmmigs fair notice to defendants and

invites arbitrary enforcement by judgéscreasing a defendant’s sentence

under the clause denies due process of law.
135 S.Ct. at 2557. The Supreme Gaubsequently determined tlathnsorstated &
“new substantive rule that has retroaeteffect in cases on collateral reviewVelch
v. United States- U.S. —, 136 S.Ct. 1257, 1268 (2016).

CONTENTIONSOF THE PARTIES

Hotchkiss moves the Court to vacatse $entence pursuant to 28 U.S.C. § 2P55
based upon the rulings of the United States Supreme Codohimsonand Welch
Hotchkiss contends thdbhnsommakes it clear that the residual clause language in
U.S.S.G. § 4B1.2(a)(2) cannot be used to enhance his sent¢okodkiss contends
that the residual clause language in U.S.8§.@B1.2(a)(2) is identical to the residyal
clause language found wntstitutionally vague idohnson.Hotchkiss contends that
CPC 8148.10 does not qualify as a @imf violence under any constitutional
application of U.S.S.G. § 4B1.2(a). Hotchlasserts that he is entitled to relief unger
§ 2255(a) on the grounds that his sentencdamassed in violation of the Constitutign
and his petition was timely filed.

The Government contends that Hotchkissved his right to collaterally attagk
his sentence in his plea agreemdine Government “acknowledgelited States \.
Torres C.A. 14-1021 (9th Cir. July 14, 2016pears to foreclose the contention that
an appellate waiver prohibits furthechallenges to the application of gan
unconstitutionally vague guideline provisioECF No. 48 at 6-7). The Governmegnt

asserts thatTorres is a novel, and unprecedented reading of case law, is thinly




© 00 N o g M~ W N PP

N NN N N N N NDND P B P B P P P PP
© N o 00 A W N P O © © N OO o » W N B O

reasoned, and inconsistent with Ninth @itgurisprudence [and] raises the argumgent

nonetheless, to preserve the issue for further reviglvdt 7. The Government furth
contends that Hotchkiss procedurallyfaldted his challenge to the guideli
calculation by failing to raise the issue on direct appeal.

D
—

In reply, Hotchkiss asserts that thl&ourt of Appeals has rejected the

government’s waiver argument ihorres and that his claim is not procedurally

defaulted becausimhnsorexplicitly overruled United Stes Supreme Court preced
and applies retroactively.
APPLICABLE LAW

28 U.S.C. § 2255 provides that “[a] prisoner in custody under sentence of
established by Act of Congress claiming tight to be released upon the ground
the sentence was imposed in violation & @onstitution or laws of the United Stat
or that the court was without jurisdictionitopose such sentence, or that the sent
was in excess of the maximuaathorized by law, or is otherwise subject to collat
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attack, may move the court wh imposed the sentencevacate, set aside or correct

the sentence.” 28 U.S.C. § 2255. A petitioseeking relief unde§ 2255 must file
motion within the one year statute of ltations set forth in8 2255(f). Sectior

2255(f)(3) provides that a motion is timely if itfiked within one ar of “the date ol
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which the right asserted was initially recognibgdhe Supreme Court, if that right has

been newly recognized by the Supreme Cawdtraade retroactively applicable to ca
on collateral review.” 28 U.S.C. § 2255(f)(3).
RULING OF THE COURT
In this case, the base offense leveswacreased from a level 14 to a level
under U.S.S.G. 85K2.1(a)(4)(A). The Coconcluded that the prior 2011 convicti
under CPC § 148.10 was a crime of violepuesuant to the residual clause langu
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in U.S.S.G. 84B1.2(a)(2) which is identidal the ACCA residual clause langugge

found unconstitutionally vague ohnson See United States v. Spenc&t4 F.3d
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1133, 1138 (9th Cir. 2013) (holding thatetiNinth Circuit makes “no distinctio
between the terms ‘violent felony’ [as defd in the ACCA] anccrime of violence’
[as defined in U.S.S.G. 84B1.2(a)(2)] fbre purposes of interpreting the resid
clause[s]”).

n

ual

At the time of the sentencing hearing, the guideline range without the

enhancement for a crime of violence undeS.S.G. 85K2.1(a)(4)(A) would have be

27-33 months, rather than 46-57 months. Gbgernment implicitly concedes in thi
case thatlohnsonretroactively affects the apphtion of the residual clause |i
84B1.2(a)(2), and theovernment has explicitly concededther cases in this circyi

that Johnsonnullifies the identically worded s&dual clause in 84B1.2(a)(2)See
United States v. Torre2016 WL 3770517, at *9 (9th Cir. July 14, 2016) (1
Government asserted. . . that it beliel@snsorapplies to the Sentencing Guideline
and United States v. Benavide617 Fed. Appx 790 (2015) (“in light of th
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government’s concession . . . tdahnsorj], applies to the U.S. Sentencing Guidelines.

.."). In light of the holding of thé&nited States Supreme Court that “imposing
increased sentence under the residual clatigee ACCA violates the Constitution

an

S

guarantee of due process,” 135 S.Ct. at 2563lae Government’s concessions in this

case, this Court concludes that the Hétss’'s sentence was increased pursuant
provision in the guidelines that is unconstitutionally vatue.
Waiver

In Torres the Court of Appeals concludedthhe defendant’s sentence pursy

to the unconstitutionally vague residual daun § 4B1.2(a)(2) was “illegal,” and

“ In Torres the Court of Appeals stated that “it is an open question whet

4B1.2(a)(2)'s residual clause remains valid in lighl@finson . .”2016 WL 3770517, at *9.

The Court then accepted the Government'’s concession of this issue, vacated Torres’s s
and remanded for re-sentencing. The applicatiodobhsonto a collateral attack on th
application of the guidelines is currently on appeal in the United States Supreme Q
Beckles v. Unite&tates, No. 15-8544 (cert. granted June 27, 2016). Any resolution in
of Hotchkiss would not likely come in time to address the enhancement of his senten
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therefore the waiver in his plea agrearhdoes not bar thappeal.” 2016 WL 377051]

y

at *9. See United States v. Bib)dO5 F.3d 621, 624 (9th Cir. 2007) (an “appeal walver

will not apply if . . . the sentence violatie law.”). Because é&hGovernment conced:s
that Hotchkiss’s prior conviction under CF8 148.10 does not qualify as a crime
violence under any constitutional applicated).S.S.G. § 4B1.2(a), Hotchkiss did 1
waive his right to collaterally attadks sentence in his plea agreement.
Procedural default

“[A] showing that the factual or legal basis for a claim was not reasol
available to counsel . . . would constitagise” excusing a predural defaultMurray
v. Carrier, 477 U.S. 478, 488 (1986). Reed v. Rosshe Supreme Court held tha

claim would “almost certainly” not be “reasdota available to counsel” if it is base

on a Supreme Court decision that “expliciblyerrule[d] one of our precedents.” 4
U.S. 1, 16,17 (1984)In this caseJohnsorexplicitly “overruled” the prior decision

of the United States Supreme Cofiriding the residual clause of the ACQC

constitutional. 135 S.Ct. at 2563. In this case, the claim under § 2255 satis]
standard to excuse a procedural default.

IT IS HEREBY ORDERED that the mion pursuant to 28 U.S.C. § 2255 fil
by Defendant/Petitioner Phillip Hchkiss (ECF No. 43) is granted. Judgment ent
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August 26, 2014 is vacated.he Government shall prepare the writ for Defendgnt’s

appearance for resentencing. The partiedl $ile any additional objections to th
Presentence Report no later than Oatdbg 2016 and any additional sentenc
materials no later than October 21, 208&ntencing is set for Thursday, October
2016 at 9:00 a.m.

DATED: September 13, 2016
G idion 2. A

WILLIAM Q. HAY
United States District Judge
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