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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

JOHNATON SAMPSON GEORGE Case No0.:92-cr-00396H

V.
UNITED STATES OF AMERICA

Petitioner 16-cv-01624H
ORDER;

(1) DENYING MOTION TO
Respondent \yACATE, SET ASIDE, OR
[Doc. No. 160 in 92-cr-396.]

APPEALABILITY

CORRECT THE SENTENCE; AND

(2) DENYING CERTIFICATE OF

On June 23, 2016, Petitioner/Defendamlinaton Sampson Georgepresented b

counsel, filed in the United States District Court for the Southern District of Califo

motion pursuant to 28 U.S.C. § 2255 to vacate, set aside, or correct the sentencedyy
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in federal custody. (Doc. No. 160.) On February 3, 2017, the Court took the matter
submission. (Doc. No. 167.Dn Mard 21, 2017 the Government filed a response
opposition to Defendant’s motion(Doc. No. 170.) To date, Defendant has not filed
reply. For the reasons discussed below, the Court denies Defendant’s § 2255 mot

Backaground

On October 15, 1992, a grand jury returned a sesupmersedingndictment
charging Defendant with: (1) being a felon in possession of a firearm in violation
U.S.C.88 922(g)J1) and924(e)(1) in Counis 1 and 3and (2) escape from custody
violation of 18 U.S.C.§ 751(a) in Count 2. (Doc. No. 33 Doc. No. 1711, Ex. 1)
Defendantproceededo trial. (Doc. No. 6976, 86082) OnJure 11, 1993, a jury foun
Defendant gutly of Count 1 being a felon in possession of a fireaand the Court foun
Defendant guilty of Count,Zscape from custodyDoc. N&. 69, 83; Doc. No. 160EXx.
A.) Count 3 was subsequently dismissed without prejudidec. No. 160Ex. A.)

On September4 1993, the Court sentencBeéfendanto life in prison forCount
1, felon in possession of a firearmvith a concurrent sentence gkty monthsfor Count
2, escape from custodyDoc. No. 117Doc. No. 16Q Ex. A; Doc. No. 1712, Ex. 2at75
76; Doc. No. 171-3, Ex. 3) At senencing the Courtdeterminedthat Defendant wa
subject to sentencing under the Armed Career Criminal 18ct).S.C.8 924(e), on the

basis of his prior convictions for four violent felonispecifically,a 1975 conviction for

robbery,two 1977 convictions for rape, and a 1977 convictionfifst degreeburglary.
(Doc. No. 16Q Ex. A; Doc. No. 1732, Ex. 2at 3036; Doc. No. 1713, Ex. 3at 1012,15
19.) Defendant appealdds conviction and sentenc¢Doc.No. 120)

On June 2, 1995, the Ninth Circuit Court of Appeals affirmed mats
conviction but reversedis sentence and remanded for resentencibgited Stags v.
George 56 F.3d 10781087 (9th Cir. 1995) Although the Ninth Circuitreversed

! The Court takes judicial notice that thefendanis subject to a state death penalty sentence
currently pending automatic appeal before the California Supreme (GreReople v. Johnaton
Sampson George, Cal. Case No. S047868.
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Defendants sentence, the Ninth Circuit specifically rejected Defendanfallengeo the
Court’s application of the ACCAat sentencingand held that Defendant wasoperly
“subject to sentencing under the ACCAd. at1085(“As an inital matter, thicourt finds
no merit in George argument that the ACCA, as codified at 18 U.S.C. § 924(e)(
unconstitutionally vague as applied to hifthe four predicate convictions relied on by
district court in sentencing George stemmed faffenses that occurred at different tin
and on different dates, in three separate locations, and involving three septinase kie
was thus subject to sentencing under the ACLCA.

On November 1, 1996, the Court reseciel Defendanto life in prison forCount
1, felon in possession of a fireaymith a concurrent sentence ®xty monthsfor Count
2, escape from custody (Doc. No.171-5, Ex. 5at15.) At resentencing, the Court agd
determined thaDefendant was subject to sentencing under the ACCW. af 2-3))
Defendantigainappealegdand his sentenagasaffirmedby the Ninth Circuitbn Octobel
15, 1997 United States v. Georg#&27 F.3d 1107197 WL 659799at *1 (9th Cir. 1997)

On June 23, 201®efendanfiled the presentotionpursuamnto 28 U.S.C. § 225
to vacatend correct his federptison sentence. (Doc. No. 160.) In the motion, Defen

argues that his sentence should be vacated because under the Supreme Canir
decision inJohnson v. United State$35 S. Ct. 2551 (2015), his prior convicsono

longer qualify as “violent felonies” unddi8 U.S.C. § 94(e)(2)(B) and, therefore, he

should not have been subjedto sentencing under the ACCAld. at 1-2, 517.)

2
factsrelated to thisas follows:

At the resentencing hearing at San Quentin prison, a correctional offickeddsé had
personally informed the defendant of the sentencing hearing and that all afulsitee
parties, including the judge, were in the boardroom at San Quditendefendant twice
refused to attend. The court then started the hearing, but stopped again a shdsrtime la
to givea correctional officer a third opportunity to check with the defendant andIsee if
wished to attend. The sergeant reported back that the defendant again refused.”

United States v. George, 127 F.3d 1107, 1997 WL 659799, at *1 (9th Cir. 1997).
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Defendandid not attend the resentencing hearing. On apgeaNinth Circuit summarized the
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Discussion
l. L egal Standards
A sentencing court may “vacate, set aside or correct the sentence” of d
prisoner if it concludes that “the sentence wasasegl in violation of the Constitution
laws of the United States.” 28 U.S.C. § 2255(a). Claims for reliefri§@255 must b
based on a constitutional or jurisdictional error, “a fundamental defect whiclremthg

or a proceeding “inconsistent wit

results in a complete miscarriage of justice,
rudimentary demands of fair procedure.” United States v. Timmreck, 441 U.S. 78(
84 (1979) (quotingdill v. United States368 U.S. 424, 428 (1962)). A district court n

deny a 8§ 2255 motion without holding an evidentiary hearing if “the petitioner fa

allege facts which, if true, would entitle him to relief, or the petition, files anddeddhe
case conclusivelghow that he is entitled to no reliefUnited States v. Rodriguézega
797 F.3d 781, 792 (9th Cir. 201%ee28 U.S.C. § 2255(b); United States v. Quas9
F.2d 711, 715 (9th Cir. 1986) (“Where a prisoner’s [§ 2255] motion presents no mo

conclwsory allegations, unsupported by facts and refuted by the record, an evid

hearing is not required.”).
1. Analysis

In Johnsonthe Supreme Court considered the constitutionality of the residual
of the Armed Career Criminal Act of 1984, 18.C. § 924(e)(2)(B)(ii) SeeJohnson135
S. Ct. at 2555. “Under the Armed Career Criminal Act of 1984, a defendant eohofs

being a felon in possession of a firearm faces more severe punishment if he has

more previous convictions for a ‘violent felony,” a term defined” by 18 U.S.C.

924(e)(2)(B).1d. 18 U.S.C. § 924(e)(2)(B) provides:

the term “violent felony” means any crime punishable by imprisonment for
a term exceeding one year . . . that

() has as an element the use, attempted use, or threatened use of physica
force against the person of another; or

(i) is burglary, arson, or extortion, involves use of explosives, or otherwise
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involves conduct that presents a serious potential risk of physical injury to
another[.]

Under 8§ 924(e)(2)(B)(ii)'s residual clause, the ACCA defined the term “i
felony” to include “any crime punishable by imprisonment for a term ekecgene yea

... that . . . involves conduct that presents a serious potential risk of physical i

andher.” 18 U.S.C. § 924(e)(2)(BaccordJohnson135 S. Ct. at 255%6. The Supreme

Court held the provision void for vagueness, and, therefore, also held that “impio;
increased sentence under the residual clause of the Armed Career CriminalaAes W
Constitution’s guarantee of due proces3ohnson135 S. Ct. at 2563 (“We are conving
that the indeterminacy of the widanging inquiry required by the residual clause f
denies fair notice to defendants and invites arbitrary enforcement by judges. e
defendant’s sentence under the clause denies due process of law.”). Subseqy
Welch v. United States, 136 S. Ct. 1257, 1268 (2016), the Supreme Court hg

“Johnsonannounced a substantive rule that has retroactivet efferases on collater

review.”

Nevertheless,Johnson provides no relief to Defendant becautiee recorg

conclusivelyshowsthat, in this casethe Court did not impose an increassshtence unde

the residual clause of the ACCA. A review of teeordin this caseshows thatthe Court
expressly relied on the force clause of the ACG@A sentencingn deternming that

Defendanis prior convictionsqualified as violent feloniesinder the ACCA (SeeDoc.

3 The Court specifically notes that both the transcript from Defendantseneamg hearing and th
Court’s Order and Memorandum Decision Regarding Sentencing of Defendaekpregsly
referencethe force clausef the ACCA. GeeDoc. No. 171-2, Ex. at 36036; Doc. No. 171-3, Ex. &t
10-11, 15-19 Neither the transcript nor the ordeakes express reference to the residual clause.
id.) In addition, the Court at the sentencing hearing and sentencingrdercited to the Ninth
Circuit’s decisiorin United States v. PotteB95 F.2d 1231, 1236-37 (9th Cir. 1990), which contams
analysisof California Penal Code § 261(2) under the ACCA'’s force clausammaalysis of California
Penal Cod& 460 undethe ACCA’s enumeratedffenses clause(Doc. No. 171-2, Ex. at 3633; Doc.
No. 171-3, Ex. 3 at 16-17.)

The Court notes thaitt sentencingt also cited to the Ninth Circust decision in_United States V.

Becker 919 F.2d 568 (& Cir. 1990). (Doc. No. 171-2, Ex.& 33; Doc. No. 171-3, Ex. 3 at 16-17.)

5
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No. 17122 at 3036; Doc. N0.171-3 at 1011, 1519.) In Johnsonthe Supreme Cou
explained that its “decision does not aalio question application of the [ACCAD the
four enumerated offels, or the remainder of the Astdefinition of a violent felony.
Johnson135 S. Ct. at 2563ee alsdJnited States v. Jenkins, 849 F.3d 390, 393 (7th
2017), cert. deniedNo. 16-9166, 2017 WL 2189105 (U.S. June 19, 20{There is na

guestion as to the constitutionality of the Force Clayda re Hires 825 F.3d 1297, 1299

Cir.

(11th Cir. 2016)“The Supreme Court clarified that, in holding that the residual clauise is

void, it did not call into question the application of the elements clause@pduimerate

clause of the ACCA definition of a violent felon¥)). Thus,Johnsons inapplicable to

Defendant’s sentence, and Defendant has failed to show that hdlesldntreief. See
United States v. RuiDiaz, 668 F. App’x 289, 290 (9th Cir. 2016Because th

enhancement was not predicated on a residual clause like the one struck domson

there is no arguable issue as to whether-Riaz’'s sentence is illegal.”gmith v. United
States 671 F.App’x 523 (9th Cir. 2016§*“[B Jecauselie record shows that petitiong
sentence was not enhanced by the residual clause of the Armed Career Crimi
Johnsordoes not apply’) ; In re Hires 825 F.3d 1297, 1299 (11@ir. 2016)(“Federal

prisoners who were sentenced under the elements or enumerated clausesregdrd tc

the residual clause at all, of course, do not fall within the new substantive dalenson

and thus do not make a prima facie claim involving this new”yulenited States V.

Wilfong, No. 166342, 2017 WL 1032571, at *3 (10th Cir. Mar. 17, 201hQlding
affirmed on rehy, No. 166342, 2017 WL 1371299 (10th Cir. Apr. 14, 20LT\V] e agres

The Ninth Circuit’s decision iBeckerreferences the residual claudehe ACCA in analyzing whethe|
California Penal Codg 460 qualifies as a violent felony under the ACC2ee919 F.2d at 571. But
even assuming that by citing Becker the Court was relying on the residual clause of ACCA at
sentencing, any such error was harmless. A defendant may be sentenced und&AHéd e has
three or more previous convictions for a ‘violent felony.” Johnson, 135.&t2555. At sentencing,
the Court expressly determined that Defendants’ two prior convidomapeandhis prior conviction
for robbery quafi edas violent feloniesinder theACCA'’sforce clause.(SeeDoc. No.171-2, EX. 2at
30-34; Doc. No. 171-3, Ex.&16-18.) Thus, Defendant wousdill have bensubject to sentencing

under the ACCA in light of those three convictidosviolent felonieseven f the Court had determineg

that Defendars burglary conviction did not qualify as a violent felony under the ACCA.
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with the district court thatlohnsonis not implicated because the sentencing @
concluded thajdefendant]'s§ 844(e) conviction is a violent felony under the elem
clause, not the residual clause. Thus, Johnsodoes not afforddefendantkhe relief he
seeks’); see also, e.gStanley v. United States, 827 F.3d 562, 565 (7th Cir. 264®) v.
United States843 F.3d720, 723 (7th Cir. 2016United States v. VillellaNo. CR 0606,
2017 WL 1519548, at3-6 (W.D. Pa. Apr. 27, 2017Kane v. United State®o. 1:16CV-
00146MR, 2016 WL7404720, at *3 (W.D.N.C. Dec. 21, 2016Accordingly, the Cour
denies Defendant’s 2255 motion.
[11. Certificate of Appealability

An appeal cannot be taken from the district court’s denial of a 8§ 2255 motion
a certificateof appealability is issuedSee28 U.S.C. § 2253(c)(1Muth v. Fondren676
F.3d 815, 818 (9th Cir. 2012). A certificate of appealability may issue only if the defé
“has made a substantial showing of the denial of a constitutional right.” 28.L8]
2253(c)(2). When a district court has denied the claims in a § 2255 motion on the

a defendant satisfies the above requirement by demonstrating “that reasonable jurig

find the district court’s assessment of the constitutional claims debatable or wglagk
v. McDanie| 529 U.S. 473, 484 (2000).

The Court concludes that reasonable jurists would not find the Court’s asse
of Defendant’s claims debatable or wrong. Accordingly, the Court declines to i
certificate of appealability.

Conclusion

For the reasons above, the Court denies Defendant’s motion under 28 U.S.C
to vacate, set aside, or correct his sentence. In addition, the deoiesDefendant &
certificate of appealability.

IT ISSO ORDERED.
DATED: June 272017
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