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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICTOF CALIFORNIA

JAMES WALTERS, on blealf of himself | Case No.: 3:16-cv-1678-L-MDD

and all others similarly situated,
Plaintiff, AMENDED ORDER GRANTING

MOTION FOR PRELIMINARY

V. APPROVAL OF CLASSACTION

SETTLEMENT AND
TARGET CORP., CERTIFICATION OF
Defendant, SETTLEMENT CLASS [Doc. 155]

Pending before the Court is the Plaintifames Walters’ and the proposed ¢

members’ (together “Plaintiffs”) unopposedotion for preliminary approval of cla

162

ass

5S

action settlement [ECF No. 155]. In thestant motion, Plaintiffs request the Court

pursuant to Federal Rule of Civil Proced@®:to do the following: (1) grant prelimina
approval of the settlement, (2) certify thesddor settlement purposes, (3) appoint Jg
Walters as class representative, (4) approve the notice program as contemplatg
settlement agreement (“Agreement”) and appribeeform and content of the settlem

notices, (5) approve and order the opt-and objection procedures set forth in
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Agreement, (6) stay the California Actfopending final approval, (7) appoint Clg
Counsel as listed in the Agreemerdand (8) schedule a final approval hearing. U
consideration of the instant motion, the Court her&ANTS Plaintiffs’ motion as
follows.

|. Background

On June 29, 2016, Plaintiff Walters filed the California action against Target s¢
monetary damages, restitutioand injunctive relief for Target's alleged breach of
Target Debit Card (“TDC”) AgreementTDC” Agreement”) and California lawSeeDoc.
1. On August 15, 2016, Plaintiff Waltefbed a First Amendeé Complaint (“FAC”)
asserting the following causes of action) fiteach of contract, including the impli
covenant of good faith and fadlealing; (2) unjust enrichment; (3) unconscionability;
conversion; (5) violation of the “unfairprong of California Unfair Competition La
(“UCL"), Cal. Bus. & Prof. Code 88 1720t seq. (6) violation of the “fraudulent pron
of the UCL; (7) violation of the “unlawful’prong of the UCL; and (8) violation of t
Consumer Legal Remedies AcCI(RA”), Cal. Civ. Code 88 1756t seq SeeDoc. 3.

Between September 14, 2016 avidrch 8, 2018, the partiesigaged in motion practic

from which Plaintiff's FAC claims were limite and Target eventually filed its Amend
Answer to the FAC.SeeDocs. 13, 29, 32, 33, 59. Subsently, the parties engaged

fact discovery, depositions, and exchanged expert regdetDoc. 155-3 at 4. After the

! The California Action encompasses the putativiioadiled by Plaintiff Waters against Defenda
Target Corporation (“Target”), afune 29, 2016, claiming the Target Debit Card (“TDC”) is decept
marketed. SeeDoc. 155-2 at 2. On September 12, 2018,rffé8 Dixon and Powi (“the Minnesota
plaintiffs”) filed a similar action against Target in Minnesota (“the Minnesota Actiofd).at 3. On
January 22, 2019, the Minnesota plaintiffs filed a firsended complaint againgirget, alleging simila
conduct as alleged in the Califoanaction and adding PlaifitPolcare as another named plaintifid.

All parties have agreed that thengéeng settlement serves as fulttkament of both the California ar
Minnesota actions, subject to final approvdkeDoc. 155-2 at 2.

2 In the memorandum in support tife instant motion, Plaintiffs regsiethe Court “apoint as Clas
Counsel the law firms listed in &#&n 1.7 of the Agreement[.]” Do 155-1 at 32. However, Cla|
Counsel is listed in Section 1.5tbke Settlement Agreement’s (“Settlement”). Doc. 155-2 at 4. The (
finds that this is merely a editatioversight and appointmeof Class Counsel shdle discussed herei
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close of discovery, Target filed a motionr feummary judgment, and Plaintiff filed
motion for class certificatioh.Docs. 90, 98.

On September 12, 2018, Plaintiffsvi@dl and Dixon commenced the Minnes
Action.

In both actions, Plaintiffs allege that Target “omits and misrepresents the r
using the TDC,” resulting in cardholders suifig significant fee penalties when t
checking account linked to their TDC has insuént funds. Doc. 155-at 9. Plaintiffg
further allege that the TDC @hagreements fail to propedigscribe how th TDC operate
on a slower Automated Clearinghouse NetwGACH Network™), unlike other debit car
networks, causing customers to incur féasinsufficient funds as the TDC does 1

transmit requests to consumers’ banks for days after a purdidase.

On March 14, 2019, the Parties mediatechlaattions in Los Angeles, California.

SeeDoc. 155-3 at 5. Although the Parties did seitle that day, thprogress made durir

mediation laid the foundation to facilitateetliParties reaching settbent after severg

Dta

Sks ¢
he

[92)

N0t
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|

weeks of negotiationSee id On April 29, 2019, the parties filed a Notice of Settlement

and signed the Settlement on June 18, 2@&:Docs. 155-2 at 22-25; 155-3 at 5.
[1. Settlement
Plaintiff proposes the Settlement classabeopt-out class under Rule 23(b)(2) :
(3) of the Federal Rules of Civil Rredure with the following definition:

All TDC holders in the United States whwithin the Class Period, incurred
at least one [Returned Payment FeRRF")] RPF in conaction with their
TDC, that was not refunded or waived.

Doc. 155-2 at 6. The Settlement defines@ass Period as the pped between June 2

2012 and the date this order is filed. at 4.
The Settlement has a tbteash value of $8,222,33@onsisting of the Cas
Settlement Amount of $5,000,0p@yable by Target to establish the Settlement Fung

3 Upon the filing of the instant motion, the Court denied as moot both motgeeDoc. 156.
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the Debt Reduction Cagkmount of $3,222,330SeeDocs. 155-1 at 12; 155-2 at4. T
Cash Settlement is earmarkidpay: (1) Settlement 3a Member Cash Payments;
any Court awarded attorneyf&es and litigation cost§c) any Court awarded Cla

Representative Service Awardsnda any Administrative Costs. See Doc. 155-2.

he
(2)

Settlement class members will not have to submit claims to receive benefits un’der t
[

Settlement. Doc. 155-1 at 12. Instead, $sttlement Administrator will automatical
distribute Settlement Class Member Cash Payrfiants Debt Reduction Cash Amoun
to the Settlement Clasdbid. To the extent any fundemain in the Settlement Fuli

Account after the distributions, those funddl:w(a) be distributed to Settlement Cla

Members who cashed their checks via a secondiatsibution, if economically feasible;

or (b) through a residual presprogram benefitting the Natnal Endowment for Financis
Education.” Doc. 155-1 at 18eedoc. 155-2 at 15. Under no circumstance will the fU
revert to Target, except where the Settlemetgrminated according to its termsl.

The Settlement Agreement also providesé¢hiorms of non-monetary relief. Fir
“Target agrees not to implement or assess RPdr any equivalent fee, in connecti
with TDC transactions that are less t1$ah00, for a period of two years[.BeeDoc. 155+
2 at 7. Second, “Targagrees that any RFBif] charged will be the lesser of the R
[sic] as disclosed by the TDC Agreement og timount of the TDC transaction that v

returned unpaid, for a ped of two years|[.]’Ibid. Third, the Parties will collaborate until

y

P

vas

final approval of the Settlement to inforiDC holders about how use of the TDC could

cause RPFs due to nsofficient funds or overdrafiees from the customer’s banki
institution(s). Ibid.

4 “[T]he Net Settlement Fund will bdivided by the number of Settteent Class Members who paid
least one RPF that was not refundedvaived.” Doc. 155-1 at 12.

5> “The Debt Reduction Cash Amount shall be used#get to make Debt Reduction Payments tov

g

at

ard

the outstanding balance on the Settlement Class M&nkeC account in an amount of 25% of the first

RPF that was assessed not paid. Doc. 155-1 at 12.
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1. Legal Standard

“[I]n the context of a case in which therpes reach a settlement agreement prid

class certification, courts must peruse thappised compromise to ratify both the propri
of the certification and thiairness of the settlementStaton v. Boeing C0327 F.3d 938
952 (9th Cir. 2003). The Court first weighehether the proposed class meets
certification requirements and next whether pihoposed settlement is “fundamentally f

adequate, and reasonableld. Rule 23(a) provides th#&ur perquisites for clag

certification: (1) numerosity; (2) commonality;) (8picality; and (4) adquacy. Fed. R.

Civ. P. 23(a). Under Rule 23(b)(3), a classasccan exist if “the court finds the questic
of and fact common to aés members predominate owry questions affecting on
individual members, and that a class action pesor to other available methods of fai

and efficiently adjudicating theoatroversy.” Fed. R. Civ. R3(b)(3). A class action cg
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also be maintained under R@28(b)(2) if “the party opposing the class has acted or refused

to act on grounds that apply generally te ttlass, so that final injunctive relief
corresponding declaratory relief is appropriaspezting the class as a whole[.]” Fed
Civ. P. 23(b)(2).

Additionally, the proposed settlement must fair, consistent with counse

fiduciary obligations to the class, and nog gbroduct of collusion, even if the propos

terms are not idealHanlon v. Chrysler Corp.150 F.3d 1011, 1027 (9th Cir. 1998).

court must balance the following facsan evaluating a proposed settlement:

[T]he strength of the plaintiffs’ case;ghisk, expense, complexity, and likely
duration of further litigation; the rislof maintaining class action status
throughout the trial; the amount offeredsettlement; the extent of discovery
completed and the stage of the medings; the experience and views of
counsel; the presence of a governmiepgaticipant; and the reaction of the
class members to the proposed settlemihtat 1026 (citations omitted).
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V. Discussion
A. Class Certification
When evaluating a class action settlemeasdurts must pay “undiluted, evg
heightened attention” to theads certification requirementsAmchem Prods., Inc.
Windsor 521 U.S. 591, 620 (1997).
1. Numerosity
If “the class is so large that joindef all members is impracticable[,]” th
numerosity requirement is satisfied. Fed.@v. P. 23(a)(1). Here, the numeros
requirement is satisfied as the proposetii&rent Class consists of thousands of T
holders and joinder of all da members is impracticable.

2. Commonality

“The crux of . . . commonality [is] the rulequiring a plaintiff to show that ‘thel
are questions of law or fact common to the clas8Val-Mart Stores, Inc. v. Duke564
U.S. 338, 349 (2011Yhe common contention “must be ofthua nature that it is capak
of classwide resolution—whicheans that determination of ttsith or falsity will resolve
an issue that is central to the validityezfch one of the claims in one strokéd: at 350.
Plaintiffs point out the following questionsf law and fact common to the class:
whether Target’s TDC processing practigedate the TDC Agreeent; and (2) whethe
the TDC Agreement and allegedly deceptiveCTidarketing injured all Settlement Cle
members through imposition dRPFs. Doc. 155-1 at 30.The Court finds tha

determination of the truth or falsity of Tatgs TDC processing anarketing mechanismn
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would necessarily determingme validity of these questions for each class member.

Accordingly, the commonality requirement is satisfied.
3. Typicality
Typicality requires “the claims or defesss of the representative parties [to
typical of the claims or defensefbthe class[.]” Fed. R. Ci¥e. 23(a)(3). The Ninth Circu
has found the typicality requireent satisfied when the named plaintiffs do not set f
different claims or subject a defendansédting forth unique defises from those broug
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by any other class membegee e.g., Kayes v. Pacific Lumber ,Gd F.3d 1449, 146
(9th Cir. 1995). Plaintiffs contend the tgplity requirement is satisfied because “[T
named] Plaintiffs’ claims are reasonably cessive with those of the absent [cla
members[.]” Doc. 155-1 at 30 he Court agrees, and, moregwhe named plaintiffs het
suffered the same injuries due to the sametipeecas the absent seamembers. As suc
the typicality requirement is satisfied.
4. Adequacy

Adequacy evaluates whether “the reprégeve parties will fairly and adequate

protect the interests of the s&” Fed. R. Civ. P. 23(a)(4)A named plaintiff adequate

represents a class if the plaintiff “does halve conflicts of inteest with the propose

class” and is “represented byaiified and competent counselSee Wal-Mart Stores, Ing.

564 U.S. at 350 n.5. Here, the Court agrees Ridmtiffs’ contention that their interes
coexist with the absent class members inlib#t have the same intsten the Settlement’
relief, relief from TDC fees. The Court alsads that class counsel is competent du
class counsel’'s purported experience in ltima certification, trial and settlement
nationwide class action casesSee Doc. 155-3 at 3. Acadingly, the adequac
requirement is satisfied.

Therefore, Plaintiffs satied each Rule 23(a) classrtification prerequisite.

5. Type of Class Action

Plaintiff contend that certification is appraoge here becausetestions of law o

fact common to members ofelsettlement Class predominateer any questions affectir

only individual members,” and the superiortha of fairly and efficiently adjudicating

the action is through class action. Doc. 158-31 (citing Fed. R. @i P. 23(b)(3)).
Predominance weighs “whether proposedssés are sufficiently cohesive

warrant adjudication by representatiortfanion v. Chrysler Corp.150 F.3d 1011, 102
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(9th Cir. 1998). “Rule 23(b)(3) requires hosving that questions common to the class

predominate.” Amgen, Inc. v. ConnecticBetirement Plans and Trust Fund68 U.S.

455, 459 (2013). The predominance requireneesétisfied as questions of fact and
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common to the Settlement Class, such asscimembers’ contraal relationship with

Target via the TDC Agreement or Targeliability for the RPF fees, outweigh any

individual issues that may arise. Despite RRIHB’ failure to assert any viable contenti
that class action is superior to other avadatlethods, it plainly evident to the Court t
class action is the superior method flmr and efficient adjudication heré&eeDoc. 155-
1 at 31-32; Fed. R. Civ. R3(b)(3)(A)-(D). As such, th€ourt could certify the Settleme
Class under Rule 23(b)(3).

Notwithstanding, Plaintiffs also pursd conditional certification under Rule

23(b)(2). A class action cdie maintained under Rule 23(®) if “the party opposing th

class has acted or refused to act on grounds that apply generallyckastheso that fina

on

nat

Nt

e

injunctive relief or corresponding declaratorligkis appropriate respecting the class as a

whole[.]” Fed. R. Civ. P23(b)(2). Rule 23(b)(2)'s requirements “are unquestion

satisfied when members ofpaitative class seek uniformjumctive or declaratory relief

from policies or practices that are gengralpplicable to the class as a whoRarsons v

Ryan 754 F.3d 657, 688 (9th Cir. 2014) (citatiomitted). The Court finds that the

imposition of and relief from Target's RPF feedated to its TDC is ground that appl
generally to the class. Hethe Parties have agreed tAarget will change its busine

practices as it pertains to RPFs assedawith its TDC in a manner which appli

ably

esS

uniformly to the Settlement Class. As suétule 23(b)(2) is satisfied and the Court

certifies the class under this rule.

For the above-mentioned reasons, the Settie@kass defined as “All TDC holde
in the United States who, within the Cl&&sriod, incurred at leaene RPF in connectio
with their TDC, that was not refundedwaived[]” is certified for settlement purposes.

B. Settlement Terms

The Ninth Circuit maintains a “strong judatipolicy” that favors the settlement

class actionsClass Plaintiffs v. City of Seatfl855 F.2d 1268, 1276 (9th Cir. 1992). T

court’s responsibility at the preliminary approval stage is to determine wheth

settlement falls “within the rage of possible approval.”See Manual for Complex

8
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Litigation, Fourth § 21.632 (FJC 2004). Ih#& proposed settlement appears to be the

product of serious, informed, non-collusiveyngations, has no obvious deficiencies, d

not improperly grant preferentiieatment to class representatisesegments of the class,

0€sS

and falls within the range of possible apprgyathen preliminary approval the settlements
should granted.In re Tableware Antitrust Litig.484 F.Supp.2d 1078, 1079 (N.D. Gal.

2007) (quoting Manual for Complex Litigation, Second § 30.44 (FJC 1985)).

1. Product of Non-collusive Negotiations

“Settlements reached with the helpaaihediator are likely non-collusiveBarbosal

v. MediCredit, Inc.at *6 (C.D. Cal. May 1, 2015) (citin§atchell v. Fed. Express Corp.
2007 WL 1114010, at *4 (N.D. Cahpr. 13, 2007) (“The assiance of an experienced

(&)

mediator in the settlement process confitiret the settlement is non-collusive.”)). The

Parties here engadien formal mediation before arxgerienced mediator for a full day,

after completing discovery. The Parties #&dter continued their settlement discussi
for several weeks, following mediation, withetmediator’s assistancés such, the Cou
finds that this settlement walse product of arm’s-length negotiation. Accordingly,
Court finds this factor wghs in favor of approval.

2. No Obvious Deficiencies

“[S]ettlement avoids the risks axtreme results on either en@,., complete or no

recovery. Thus, it is plainly reasonable for gagties at this stage tmree that the actu
recovery realized, and rislkvoided here outweigh the opparity to pursue potentiall

more favorable results through full adjudicationDennis v. Kellogg C0.2013 WL

ons
't
the

al

y

6055326, at *3 (Nov. 14, 2013)'he Court concludes that no obvious deficiencies to the

settlement exists here. The Settlementides monetary relief et $5,000,000 cash fur
and $3,222,230 in debt reductifumds and non-monetary rdlieonsisting of modificatior
of TDC disclosures, an incremags minimum transaction amoubefore assessing an RF
and a commitment that RPFs will not exceesl tilansaction mount that incurred the f
SeeDoc. 155-2 at 7. Depemdj on the damages model refared, Plaintiffs contend th
$5,000,000 cash settlement alone providesS#tement Class approximately 20%-4
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of their probable damages, Waut the attendant risk of finer litigation. Doc. 155-1 4

23. The Parties agree that settlement piewwer the risk of continued litigationSee

Doc. 155-3 at 7-8. Contindelitigation could prove to bdlifficult, expensive, time

consuming, and possibly fruitless as motitorsclass certification and summary judgm
were contested and pending ptioisettlement. Thus, this factor tilts in favor of appro

3. No Preferential Treatment

“Although [the Ninth Circuit] ha[s] approved incentive awards for clg
representatives in some casdshfs instructed] district cotg to scrutinize carefully th
awards so that they do not undermine thegacy of the claggepresentatives.Radcliffe
v. Experian Solutions Inc715 F.3d 1157, 1163 (9th Cir. 2013) (reversing the dig

court’s class action settteent approval). IfRRadcliffe the court questioned, but did 1

14

ent

val.

1SS

e

strict

ot

determine, “whether class representatives c¢dd expected to fairly evaluate awards

ranging from $26 to $750 is aifasettlement value whethey would receive $5,00
incentive awards.”ld. at 1165. The Ninth Circuit itn re Online DVD-Rental Antitrus
Litigation, 779 F.3d 934 (9th Cir. 2015) revealedttit examines th&llowing factors
when evaluating incentive awards: “the rhen of named plaintiffs receiving incenti

payments, the proportion of the paymentstnetato the settlement amount, and the siz

each payment.ld. at 947 (citingStaton v. Boeing Co327 F.3d 938, 977 (9th Cir. 2003)).

Here, the class representatiservice awards amounts aeasonable in light of th
time, effort, and risk each darepresentative assumed. mi&iWalters will apply for an
award not exceeding $10,00@nd Plaintiffs Dixon, Powell, and Polcare will apply for|
award not exceeding $3,000. ®d55-1 at 15. Using th8tatonfactors, each name
plaintiff is receiving an incentive awarthder the Settlement Agreement, the maxin

amount of incentive awards, collectively, woulyliate to less than one percent of the 1

% In the Long Form Notice, the P represent that Class Counsell vaquest Class Representat
Service award not to exceed $7,500Ptaintiff Walters. Doc155-2 at 37. The Court will evaluate t
amount and reasoning supporting the request for Plailters’ Class Represntative Service Awar
before final approval is granted.
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settlement amount, and each payment is cappedatdest amount. These awards merely

compensate the class representatives for théwskassumed and teeccessful assistan

Ce

they provided in this case. For example, thass representatives submitted to interviews

with Class Counsel, located and forwaraedponsive documents and information,

participated in conferences with Class Coun&bc. 155-3 at 6-7. Specifically, Plaint
Walters provided discovery docems and sat for depositiond. The Court finds thg
class representatives adequately representdlise tl light of their levels of participatiq
in a complicated case in whi¢he absent class membernd veceive favorable monetat
and non-monetary relief withoubw effort. Accordingly, thigactor favors approval.

4. Effectiveness of Distributionf Class Relief

The Court finds the method of processing and distributing class-member clz
adequate. Here, the Settlement Class mesntb@mot have to submit claims to rece

relief benefits because the settlement awlsitnator will automatically distribute th

and
ff

D

i

n

y

AiMmSs

ve

e

Settlement Class Member Cash Payments an®ébt Relief Payments. Doc. 155-3 at 6.

In fact, the Settlement Administrator widlistribute the Net Settlement Fund to

Settlement Class within 30 days followingetlkffective Date, as contemplated in

Settlement Agreementd.; Doc. 155-2 at 4. The SettlenteAdministrator will mail check

payments to the Settlement Class from the®éttlement Fund. Do&55-2 at 13. Withir
15 business days of this order, Target pithvide the Settlement Administrator with t
following Settlement Classiembers’ information:

“(1) name; (i) last knowre-mail address if availad] (iii) last known mailing
address; (iv) TDC Account Number omse sort of unique identifier that can
be used to identify each separat¢tl®ment Class member; (v) the date and
amount of the first RPF incurred by eg®bttlement Class member during the
Class Period that has not beefunded or waived; and (vii3ic] for each RPF

in item number (v), an identifier thdistinguishes whether the RPF was paid
by the customer or remains due andrgy The Settlement Administrator
shall use the data provided by Targettake the calcuteons required by the
Settlement, and the Settlement Adminigirahall share the calculations with
Class Counsel.”

Doc. 155-2 at 10 1 2.5 (b).
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The Settlement Agreement provides thdti8ment Administrator fair and cle
instructions on how to process each Settl@nt@ass members’ cla. For each clas
member who has paid all or part of their first RPF incurred dure@thss Period, a Ca
Payment will be distributedgeial to that class member{mo rata share of the Neg
Settlement Funfdbased on the dollar amount of thesfiRPF that class member paigiee

id. at 8 1 2.2(b)(5). Alternatively, for eactass member who has not paid their first F

Al

S

°2)
-y

PF

incurred during the Class Period at the time Reyments are to be distributed, “the Debt

Reduction Cash Amount will be used by Tartgatduce such outstanding RPF by twel
five percent [(25%)].”1d. at § 2.2(b)(6).

The Court finds the effectiveness tife proposed method for processing
distributing the class relief adequate beeaw$ its clear processing guidelines 4
automatic distribution to absealass members. Thereforeistltonsideration also favo
approval.

5. Attorneys’ Fee Award and Timing of Payment

In order to determine the fakess and adequacy of a settlaméa district court mus
carefully assess the reasonableness of a fearampelled out in elass action settleme
agreement.” Staton 327 F.3d at 963 In a certified class aain, the court may awat
reasonable attorney’s fees and nontaxable tdustgare authorized by law or by the parti
agreement.” Fed. R. Civ. R3(h). “[C]ourts have amdependent obligation to ensu
that the award, like the settlement itselffeasonable, even if the parties have alrg
agreed to an amountlh re Bluetooth Headset Prods. Liab. Liti§54 F.3d 935, 941 (9t
Cir. 2011) (citations omitted).

In a common fund case, district countgy use either the pmentage-of-the-fun

method or the lodestar method to calcutateppropriate attorneys’ fee awakdiciano v.

" The Net Settlement Fund will be divided by the nundfeettlement Class members who paid at |
one RPF that was not refunded or waived to detertfia specific Cash Payment amount. Doc. 155
12.
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Microsoft Corp, 290 F.3d 1043, 1047 (9th Cir. 200R);re Wash. Pub. Power Supply S
Sec. Litig, 19 F.3d 1291, 1295 (9th Cik994). “The typical range of acceptable attorng

fees in the Ninth Circuit is 20% to 333% of the total ddement value[.]” Vasquez V.

Coast Valley Roofing, Inc266 F.R.D. 482, 491 (E.D. C&010). When applying th
percentage-of-the-fund method, an attorndgge’ award of “twenty-five percent is tl
‘benchmark’ that district courts should awardd’ re Pac. Enters. Sec. litigh7 F.3d 373
379 (9th Cir. 1995) (citingix (6) Mexican Workers v. Ariz. Citrus Growe®@94 F.2d
1301, 1311 (9th Cir. 1990)).d0rt “may adjust the benchnkawhen speciatircumstance

indicate a higher or lower perdage would be appropriateli re Pac. Enters. Sec. Litig.

47 F.3d at 379 (citin@ix (6) Mexican Worker904 F.2d at 1311). The following factg
have been used as grounds to adjust the percentage upward or downward: (1) th
achieved; (2) the risks of litigation; (3) tk&ill required and the quality of the work; (

the contingent nature of the fee; (5) thedmns carried by the class counsel; and (6]

awards in similar casesvionterrubio v. Best Buy Stores, 91 F.R.D. 443, 455 (E.D.

Cal. 2013) (citation omittedGraft v. San Bernardin®24 F.Supp.2d 1113, 1116-17 (C
Cal. 2008). Any class member stipe allowed an opportunitg object to the fee motiq
itself, aside from any objectidhe class member may havethe preliminary notice tha
such a motion will be filedSee In re Mercury Intedive Corp. Sec. Litigg18 F.3d 988
993-95 (9th Cir. 2010).

Under the Settlement Agreement, the Parhave agreed that Class Counsel
apply for an award from the Settlement noexueed 30% ($2,466,699) of the Settlen

Value. Doc. 155-2 at 14. Class Counsdlso entitled to “apply for reimbursement

costs and expenses imeed in the Actions.” Ibid. The Settlement Administrator |i

required to pay Class Counsel from the Settlank@ind within 10 days of the Effectiy
under the Settlement Agreemend. at 15. The Court will satinize Class Counsel
request for an award of Class Counsel’'s adgshfees, costs, and expenses upon filin

the motion for final approval of class actiortnent. At this point, the Court finds t
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Class Counsel’'s award provision reasonableabse of its language that Class Cou
may applyfor an awardot to excee®@0% of the Settlement value.

Class Counsel offers no contentions abthé fees it will seek at this poir
Notwithstanding, the Court advises that gimstances necessitating an attorneys’
award that exceeds the 25% benchmark are not obviousSe=&ix (6) Mexican Worke
904 F.2d at 1311 (affirming a twenty-five pertamward where “the litigation lasted mg
than 13 years, obtained substantial succasd,involved complicatetegal and factug
issues”). For that reason, the Court suggesStass Counsel file a thorough fee aw
motion prior to the Final Approval Heag that details the hours reasonably sj
representing Plaintiffs in this action. GfaCounsel must alsalédress each of the 25
benchmark adjustment factors identified above.

C. Notice Program

For a Rule 23(b)(2) class, the court mayedirappropriate notice. Fed. R. Civ.
23(c)(2)(A). In the class action settlement eomyt “[t]he parties mst provide the cout
with information sufficient to enable it to temine whether to give notice of the propgd
to the class.” Fed. R. Cif2. 23(e)(1)(A). “[T]he mechanscof the notice process are |
to the discretion of the court subject onhthe broad ‘reasonableness’ standards imp
by due process.'Grunin v. Int'l House of Pancake513 F.3d 114, 120 (8th Cir. 197
(see citing 7A C. Wright and. Miller, Federal Practiceral Procedure, Civil s 1797 at 2
(1972)).

The Court approves the Notice Programspaint to the modifications discuss

below. Here, the notice consists of thtagers: (1) email notie to Settlement Clas

members for whom Target maintains their émddresses (Email Notice™); (2) direct m
postcard notice to all Settlement Class memlb@r whom Target d@enot have an ems
address (“Postcard Notice”)nd (3) Long Form Notice (“Long Form”) containing furth
settlement details, availablea the settlement websitadvia U.S. mail upon requessee
Doc. 155-2 at 27-39. The Long Form infornasle class member thidey can “object tq

any part of the Settlement, the Settlement\aba@e, Class Counsel’s requests for fees
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expenses and/or Class Counsel's reguéor Service Awards for the Class

Representatives.'SeeDoc. 155-2 at 37. The Long Form and the Settlement agreement

as currently drafted, demand that any ofiggcby a class member be made, by letter,

including the following to be valid: (1) the @asame and number; (2) the objector’s name,

address, telephone number, amghature; (3) an explanationtbie nature of the objection;

—

(4) citation to any legal authority supportitite proposed objection; (5) the number of

times the objector has objectedaalass action settlement in the past five years an

caption of the caption for any such case(s);tl{eé name of any counsel representing

d the
the

objector; and (7) a statement indicating vileetthe objector will appear at the Final

Approval hearing.SeeDoc. 155-2 at 12, 37. Howevdhe Court finds these objection

requirements to be too onerous on a potentiaatby in light of the requirements set fo
in Rule 23(e)(5)(A). SeeFed. R. Civ. P. 23(e)(5)(A) (“[{bjection must state whether

applies only to the objector, to a specific subsé¢hefclass, or to thentire class, and also

rth
t

state with specificity the grounds for the ettjon.”). As such, the Court instructs the

Parties to eliminate objection requiremefisand (7) from the above-mentioned list.
Additionally, the Court instructs the Piag to strike, from section 15 of the Lo

Form, the sentence reading, “The Partiegehthe right to take discovery, includi

subpoenas and depositions, from any objectdddc. 155-2 at 37. Upon the Court’'s

reading, the sentence’s tone and placengenierates sentiments of intimidation. The

Court also seeks to put the Parties and any potential objector on equal footing at this pc

in the litigation. As such, thBarties will not be granted absolute right to discovery

through this Notice language as it is untlerd that “[c]lass members who object . . .
not have an absolute right to discovery[Hemphill v. San Diego Ass’n of Realtors, Ir
225 F.R.D. 616, 619 (S.D. Cal. 20051fapiling cases). With that in mind, if a party se
to engage in discovery relatedan objection, the Parties or any objector shall file a m¢
for leave to engage in discovery setting forth: (1) the nature and amount of pi
discovery; (2) whether there is a reasonabksbir the discovery requests; and (3)

interests of the discovery-seeking parlg. at 620.
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Other than these modifications, theoutt finds the Notice Program to
satisfactory. Upon the filing of this ordehe Settlement Administrator, Epiq Systel
shall: (1) obtain from Targetnd Class Counsel the namphysical addresses, or em
addresses of the Settlemena€d members (to the extent @aably available); (2) verify
and update the addresses (to the extent necessary); (3) esiatilimaintain an automat
toll-free telephone line for Settlement Clagembers to call with settlement-relat
inquiries, to answer the class membenguiries, and to accept requests for Long Fo

to be sentin the mail; (4) establish and mamaavebsite as contemplated in the Settlen

De
ns,

alil

~

od
ed
rms

nent

Agreement. SeeDoc. 155-2 at 10-11. As represahia the Settlement Agreement, the

Notice Program shall be completed no later than 70 days after the entry of this orde
155-2 at 16. Moreover, the Settlement Adisirator shall serve CAFA notice on t
appropriate state andderal officials, with a compadtisc containing all the documer
required by 28 U.S.C. § 1715(b)(1)-(8ee idat 19. Thus, this consideration weighs
favor of approval.
D. Release of Claims

“[A] federal court mg release not only those clairmbeged in the complaint, b
also a claim ‘based ae identical factual gdicate as that undenhg the claims in th
settled class action.”"Reyn’s Pasta Bella, LLC v. Visa USA, |n#42 F.3d 741, 748 (91
Cir. 2006) (citingClass Plaintiffs 955 F.2d at 1287)). “[W]hile a release need not slavi
echo the claims in the compig it must appropriately &ck and not exceed themMyles
v. AlliedBarton Sec. Servs., LL.2014 WL 6065602, at *3 (N.D. Cal. Nov. 12, 20
(citation omitted). The proposed releases ardgemrin a manner such that it appears tc
appropriately limited to claims arising owf the marketing of the TDC, the TDO
Agreement, its fees, Target’s actions allegethe Actions, and the administration of t
Settlement. This consideration igjes in favor of approval.

V. Conclusion

For the reasons stated above, @ourt hereby orders as follows:
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1. The Court finds the settlement is preliily fair, reasonable, and adequatsg

the proposed class;

2. The following settlement class is preliminarily certified for settlement purq

under Rule 23(a) and Rule 23(b)(2):

All TDC holders in the United Stas who, between June 29, 2012 &nel
date below, incurred at least one RPF [Retad Payment Fee] in connection
with their TDC, that was not refunded or waived.

3. Plaintiff James Walters is appointed @mss Representative in the Califor

. The Notice Program is as set forth ie tBettlement Agreement and modified

Action, and Plaintiffs Michelle DixonCharles Powell, and Deana Polcare

appointed as Class Representdiin the Minnesota Action;

this order is approved, the form and @nitof such notices should be modif
accordingly. The Court cautions therfikzs to review both the Settleme
Agreement and the three notices fgrdgraphical, grammatical, and punctuat
errors before the Notice Program comnemnas the Court identified errors
review of this motion. Notwithstandinthe following schedule shall govern t
filing deadlines for this settlement:

a. Notice shall be completed no later tHaabruary 14, 2020;

b. The Motion for Class RepresentativenBee Awards and Fee and Expel
Application shall bdiled no later thariebruary 14, 2020;

c. Absent Settlement Class Members shallaayitor object to any part of tt

Settlement, the Settlement as a wh@&ss Counsel’s requests for fe

and expenses, and/or Class Coundegguest for Service Awards for t
Class Representatives, as instrudgtethe Settlement and Class Notic
no later tharApril 17, 2020;

d. The Parties’ deadline to file a Mot for Final Approval of Class Action

Settlement and to file a responseAbsent Settlement Class Membe
objections idMay 22, 2020; and
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e. The Court shall hold a Final Approvall Class Action Settlement heari
onJune 22, 2020 at10:30 a.m.

5. The opt-out and objection proceduressasforth in the Settlement Agreemsd

and modified by this order are approved,;
6. The California Action is stayed pendifigal approval of the settlement; and
7. Kopelowitz Ostrow Ferguson WeiseligeGilbert, KalielPLLC, and Tycko &
Zavareei LLP are appointed as Class Counsel.
IT ISSO ORDERED.
Dated: December 5, 2019

H . James 6renz/ -
United States District Judge
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