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seno Mission Indians of the Pauma & Yuima Reservation v. California, State of et al D

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA
PAUMA BAND OF LUISENO Case N01l6-cv-01713BAS-JMA
MISSION INDIANS OF THE
PAUMA & YUIMA ORDER:
RESERVATION
o (1)DENYING PLAINTIFF'S
Plaintiff, MOTION FOR SUMMARY
JUDGMENT (ECF No. 37);
V.
(2)GRANTING DEFENDANTS’
STATE OF CALIFORNIA et al, CROSSMOTION FOR
SUMMARY JUDGMENT
Defendand. (ECF No. 36); AND
(3)DIRECTING ENTRY OF
JUDGMENT UNDER RULE
54(b)
OVERVIEW

This action stems from an effort toegotiatea new tribal-state gaming
compact under the Indian Gaming Regulatory Athe Pauma Band of Luiseno

offer new forms of gambling at its casino in Northern San Diego Codrdymake

and Governor Edmund G. Brown, Jr. (ectively, “State”) to expand itgaming

16cv1713

bC. 49

Mission Indians of the Pauma ¥uima Reservation (“Pauma” or “Tribe”) seeks to

this possible, the Tribe entered ictmmpact negotiations with the State of Califofnia
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rights. However, Pauma now claims the Sthses failed to negotiate with the Tripe

in good faith. Paumabrings suit to trigger a remedial scheme that is designed to

result in a new gaming compact.
Presently beforehe Court are Pauma’s and the State’s enosgons for
summary judgment on the Tribe’s biith negotiation claims. (ECF Nos. 387.)

The parties have also submitted a joint record of their negotiations. (Joint Récord

Negotiationg“JR”), ECF Nos 321 to 324.) The Court held oral argument on the
motions. (ECF No. 48.)

There is no shortage of animosity between the parties. Wheodheyenced

negotiationgo reach a newamingcompact Pauma and the State were embrailed

in litigation @ncernng an amendment to the partiesperative compact

Unsurprisingly, the parties’ negotiatiobgcamecontentiousand unproductivet

times But the joint record does not demonstrate the State has failed to negatiate i

good faith. e State met with Paumseveral timeandexpressea willingness ta

agree that the Tribeould offer additional forms of gamblingt its casino The State

also eached out to othgrartiesfor informationand obtained sample agreements to

helpPauma and the Stategotiatea new compact. In addition, to guide the parties

future discussions, the State transmittddst draft of a new compact. Although

Pauma now takes issue witle terms proposed in this initial draft, the Tribe ngver

objected to these terms otherwis responded to the State’s proposal. Finally

the time Pauma stopped participating in the negotiations and filed this lawsuit.

nothing indicated the State waswilling to continue tonegotiate with the Trib&o
reacha compromise

The Court cannot conclude on this record that the State has tanedatiate

in good faith. Consequently, for the following reasons, the Court denies Pauma’:

motion for summary judgment, grants the State’s enagon for summary

judgment and directs entry of judgment on the claims at issue under Federal Rule o

Civil Procedureb4(b).
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BACKGROUND
l. Indian Gaming Regulatory Act
There is a “weathered past WweenNative American tribes and the State

California” when it comes to tribal gaming, and the story starts well befoterthe

of the century. SeePauma Band of Luiseno Mission Indians of Pauma & Yu
Reservation v. Californig813 F.3d 1155, 1159 (9thrCR015) see alsdn re Indian
Gaming Related Casg331 F.3d 10941095-1107(9th Cir. 2003)“Coyote Valley

1").

~

of

ima

“In the 1970s, some California tribes began to operate bingo halls op thei

lands as a way to generate revenu€dyote Valley 1|1 331 F3d at 1095 These

operations Were controversial because the tribes generally refused to comply with

state gambling laws, a situation that developed into a serious point of comtgitii
[the] state governmeni] Id. (alterations in original) (quotm Flynt v. Gal.
Gambling Control Commm, 104 Cal.App.4th 1125, 1132 (2002)).

California responded by attempting to enforce its “bingo statute” against the

tribes. SeeCalifornia v. Cabazon Band of Mission Indias80 U.S. 202, 206

(1987) see alsdCal. Penal Code § 326.5. A dispute erupted between the Stat
two tribes, culminating in the Supreme Court’s decisio€atifornia v. Cabazon
Band of Mission Indians480 U.S. 202, 206 (1987)The tribes prevailedthe
Supreme Court held California lack#dte authority to enforce its bingo statute
tribal lands. Id. at 221-22.

e anc

on

“After the Court’s decision irCabazon States sought recourse on Capitol

Hill.” Coyote Valley 11331 F.3d at 1096Within a year, “Congress attempted

to

strike a delicate balance between the sovereignty of states and federally recogniz

Native American tribes by passing” the Indian Gaming Regulatory Act (“IGBA”

“Act”), 25 U.S.C. 88 270421. Pauma 813 F.3d at 1160To summarize the Act:
Il
Il
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IGRA was Congress’ compromise solution to the difficult questions
involving Indian gaming.The Act was passed in order to provide “a

statutory basis for the operation of gaming by Indian tribes as a means

of promoting tribal economic development, salfficiency, and strong
tribal governments” and “to shield [tribal gaming] from organized crime
and other corrupting influences to ensure that the Indian tribe is the
primary beneficiary of the gaming operatior23 U.S.C. § 2702(1), (2).
IGRA is an examplef “cooperative federalism” in that it seeks to
balance the competing sovereign interests of the federal government
state governments, and Indian tribes, by giving each a role in the
regulatory scheme.

Artichoke Joe’s v. Nortqr216 F. Supp. 2d 1084, 1D9E.D. Cal. 2002) (alteratig
in original),aff'd, 353 F.3d 712 (9th Cir. 2003).

To accomplish its purpose, IGRA “creates a framework for regulating ge

activity on Indian lands.’Michigan v. Bay Mills Indian Cmty134 S. Ct. 2024, 202

(2014) (cithg 25 U.S.C. § 2702(3)):The Act divides gaming on Indian lands ir
three classesl, Il, and Ill.” Seminole Tribe of Flav. Florida, 517 U.S. 44, 4
(1996). IGRA then “assigns authority to regulate gaming to tribal and
governments depending tre class of gaming involvedBig Lagoon Rancheria \
California, 789 F.3d 947, 949 (9th Cir. 201N banc).

The final category-Class Il gaming—"“includes the types of higbtakes
games usually associated with Nevatide gamblind. Coyote Valley 1331 F.3d
at1097 “As a result, Class Ill gaming is subjected to the greatest degree of {
underlGRA'’s regulations. Pauma 813 F.3d at 1060. A tribe may conduct C
[l gaming “only if such activities areonducted pursuant to a Trib&tateCompact

entered into by the tribe and a state that permits such gaming, and the Cor

approved by the Secretary of the Intefiold. (citing Coyote Valley 1331 F.3d at

1097);see als@5 U.S.C. § 2710(d)(1), (3)(BY-hus, IGRA contemplates thatribe
and the relevant state shall negotiate to enter into a compact that (i) permits (
gaming and (ii) may address various regulatory issues related to this type of ¢
25 U.S.C. § 2710(d)(3)(AYC).

-4 — 16cv1713

n

Aming
8
1to
B
State

/.

contro

ass

npact

Class |

jaming




© 00 N O o A~ W N PP

N NN N DNDNDNNNRRRRRRR R B PR
0w ~N o OO Bh W N EFP O O 0N O O N WDN PP O

. 1999 Gaming Compact

“Despite IGRA's negotiation and compact framework, several unresoplved

conflicts . . . developed between the State of California and Indian tribes surroundin

class Ill gaming and, especially, gaming devices in casiBeddotel Emps. & Res}.

Emgs. Int'l Union v. Davis 21 Cal. 4th 585, 596 (1999)n particular,“[s]Jome

gubernatorial administrations were hostile to tribes conducting Class Il gaming

because it was then prohibited by California’s Constitution, and so the State refuse

to negotiate with the tribes tonpeit it.” Pauma 813 F.3d at 1160.
As a result, a coalition of tribes “went directly to the people of California’
“drafted and put on the November 1998 State ballot Propositiolcéyote Valley

~

and

II, 331 F.3d at 1100Proposition 5 required the State to enter into a model compact

with tribes to allow certain Class Ill gaming activitidsl.; see also Flynt104 Cal

App. 4th at 1136 Proposition 5 passed, but ttrdbes’ victory was shortived. The

California Suprera Court held that the gaming rights the proposition conferred on

the tribes violated the California Constitution’s “anticasino provisi¢totel Ems.,

21 Cal. 4th at 615“Undeterred, the voters of California responded by amending the

California Constiition on March 7, 2000, to create an exception for certain types of

Class lll Indian gaming notwithstanding the general prohibition on gambling In th

State.” Pauma 813 F.3d at 1161 (citingoyote Valley 11331 F.3d at 1103 & n.11).

Meanwhile, in 1999a group of tribes had started negotiating with the State to

enter into nearly identical compacts under IGR¥eeCoyote Valley 11331 F.3d at

110107 (detailing the course of negotiationshn April 2000, Pauma joined more

than sixty other tribes wholtimately signed” a copy of this compaethe “1999
Compact.” Pauma 813 F.3d at 1161.

Central to the 1999 Compact “is a formula to calculate the number of gaming

devices California tribes are permitted to licens€achil Dehe Band of Wintyn

Indians ofColusa Indian Cmty. v. Californj&18 F.3d 1066, 1069 (9th Cir. 2010).

“The total number of slot machines allowed was restricted by contract language the
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authorized the continued operation of existing machines, permitted tribes v
not yet operating machines to operate up to 350 machines, and provided a
for a limited license pool for the remaining machinelsl’at 1069. The agreemer
allocates these limited licenses “according to a detailed draw proddsat’1071
“The draw process, which includes tiers of priority for different tribes, was deg
to skew the distribution of the available licenses towards those Compact Trib
did not yet conduct large gaming operationkl” Given that Pauma signed a cq
of the 1999 Compact, the Tribe was subject &ithited license pool anthis draw
process.

[ll. 2004 Amendment and Rescission

Over the next few years, an accounting agerayd then the State itself
administeredvarious draws from the license pool under the 1999 Comp&se
Colusg 618 F.3d at 10A72. Yet, by the end of 2003, “the State informed the tr
that the collective license pool had been exhaustedlima 813 F.3d at 1161°At
the time, Pauma was set to enter into a contract with Caesars to build adass
style casino in place of Pauma’s tent facility near San Diego, but needeq
gaming licenses to do soltl. at 116162; see also Pauma Band of Luiseno Misg
Indians v. Harrah’s Operating CoNo. D050667, 2009 WL 3069578 (Cal. Ct. A
Sept. 282009) (summarizing Pauma’s plan to contract with Caesars to compe
the Rincon tribe, which had already associated with Harrah'’s to build a Nstydel
casino near Pauma'smaller casino). Thus, despitePauma’s request for50
additional licenses &m the license pool draw, it receivedly 200 licensesPauma
813 F.3d at 1161.

To obtain the remaining licenses it needed, the Tribe started negotiatir
the State to amend Pauma'’s iteration of the 1999 Compact “to abolish the
pool provision and gain access to an unlimited number of licen$®aima 813
F.3d at 1161.The State in return “demanded substantially more money per op

license during negotiations.Id. (citing Rincon Band of Luiseno Mission Indians
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Schwarzenegger602 F.3d 1019, 1025 (9th Cir. 2010))Pauma succeeded
securing an amendment to thempact—the“2004 Amendmeri—and the right tq

n

A4

operate more machines, but the Tribe also agreed to pay substantially higher fee

Id. Pauma’s annual payment for the 1,050 Class Il gaming machinesatwestly

operating aits casino increased from $000 under the 1999 Compact to $7.75

million under the 2004 Amendmenid.
As Pauma sought reprieve from the depleted gaming license pool thro
amendment to the 1999 Compact, two other tribes adopted a different ap

They sued the State in federal court to challenge its “interpretation of the form

Igh ar
proacl

ula fol

the license pool” in the 1999 Compact, arguing the formula authorized more gaming

licenses than the State claimeolusg 618 F.3d at 1069.By this time, the

“opaqely drafted and convoluted” license formula had caused the State and
tribes to be “mired in disputes for much of the period since the bilateral Con
were signed.”ld. Ultimately, in 2010, after the district court ruled in favor of

tribes,the Ninth Circuit closely examined the murky license pool provisidtsat

certai
npacts
the

1070, 107382. The Court of Appealoncluded that “40,201 licenses were

authorized for distribution statewide through the license draw prockEksat 1082

This amount wasignificantly more than the limit the State had placed on the license

pool—approximately 23,506-when informing the tribes the pool was depletBde
id. at 1078.

While the federal court system resolved the other tribes’ challenge

o the

license pool praision, Pauma’s putative deals to expand its casino with a LasMegas

style operator were falling throughlPauma 813 F.3d at 1162:[T]he economig

recession of 2008 struck and no deal was ever completédl.”at 1162 n.4|

Consequently, Pauma was shilerating itsamel,050gaming devices at its casin
Id. Yet, the Tribe “continued paying California the exorbitantly expensive
Amendment prices for tiige] same machines it acquired under the 1999 Con

provisions.” Id.
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Pauma took action: “Shortly after the district court’s decision in the 3
challenging the license pool formula, Pauma filed a complaint asserting ei
claims attacking the formation of the 2004 Amendment under various th¢
including mistake and misrepresentatiorPauma 813 F.3d at 1162.This prior
litigation centered on whether the State hiadsrepresented a material fact as to |
many gaming licenses were available when negotiating with Pauma to am
Compact.” See idat 105960. In April 2010, the district court “granted Paum

ction
ghteel

bories

now
end it

a's

request for injunctive relief from the annual $7.75 million payments, permitting

Pauma to revert to the 1999 Compact ratel”’at 1162. On interlocutory appea
the Ninth Circuit “left the injunction iplace but remanded to the district court
reconsideration of the preliminary injunction factors in light of recent ca
including—by ther—the Ninth Circuit’'s decision interpreting the 1999 Compa
license pool formulsummarized abovedd.

After several more years of litigation, the district court entered su
judgment in favor of Pauma on its misrepresentation dgiainst the Statd®>auma
813 F.3d at 1162In 2015, the Ninth Circuit affirmedd. at 1167.TheNinth Circuit
reasoned that the State misrepresented the number of licenses available
“[tlhe formula for calculating the license pool never chargé&dust took over §
decade to reach a final judicial interpretation which settled a longstanding ¢
over thenumber of licenses it authorized.Id. at 1166. Further, the State
representation to Pauma in 2003 that the license pool was depleted was mat
induced Pauma to enter into the 2004 Amendment to acquire more gaming ¢
Id. In light of this material inducementhe Court of Appeals held Pauma w
entitled “to rescission of the amendment and restitution” in the amount of
million, which was the sum of the payments Pauma made under the
Amendment in excess of what would have been owstkr the original 199
Compact.ld. at 1173.
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Yet, the Tribe had hoped for greater relieAlthough te district court’s

judgment discharged the 2004 Amendment’'s onerous obligations and a
Pauma to recoup millions of dollars in payments, the Twhsstill left with the
1999 Compact and its limitations hus, prior to the appeal, Pauma had aske
district court to vacate its judgment to allow Pauma to again move for sur|
judgment on two claims alleging the State negotiated the 2004 Amendment
faith in violation of IGRA. Pauma Band of Luiseno Mission Indians of the Pa
& Yuima Reservation v. State of Califorjiéo. 3:09cv-1955CAB-MDD, 2014 WL
12570173, at *32 (S.D. Cal. June 6, 2014Yhrough this strategy, Pauma aspi

to obtain an order compelling renegotiation of the agreementésktriibe can obtai

a successor to [the 1999 Compact]ld. at *2. The district court denied thjs

additional relief, concluding:

Although [] IGRA may allow a court to reform or rescind an unlawful
agreement (which is what Pauma wanted until now), it doésllow
the Court to turn back the clock and compeinegotiation of an
agreement actually reached ten years ago, let alone one that has beg¢
rescinded and never would have been negotiated in the first place ir
light of the relief the Court has alreagsanted in this case.
Id. at *5.
Pauma crosappealed this determination, but the appeal failrauma 813
F.3d at 117473. The Ninth Circuit agreed with the district court that IGR
remedy for bath faith negotiation was inapplicable because Pauma had “agree
2004 Amendment and did not challenge the negotiation process under
beforehand.ld.
IV. Successor Compact Negotiations
It is against this backdrepthe 1999 Compact’s limited license pool,
amendment based on unrealized hopegmdiesion, and years of litigatido unwind
the 2004 Amendmentthat the present dispute emergés.the parties appealed t

district court’s rulings in Pauma’s action challenging the 2004 Amendment;ilies

-9 - 16cv1713

D

llowe

1 the
nmary
in ba

uma

red

N

2N

A’S
d to
IGRA’

an

he
T




© 00 N O o A~ W N PP

N NN N DNDNDNNNRRRRRRR R B PR
0w ~N o OO Bh W N EFP O O 0N O O N WDN PP O

set the gears in motida possiblyobtain a successor to the 1999 Compact by an
avenue—new negotiationsOn November 24, 2014, Pauma sent the State a re
to “commence formal renegotiations” pursuant to Section 12.2 of the 1999 Cq
“and/or” the 2004 Amendmen(JR 1.) This provision states:

This Gaming Compact is subject to renegotiation in the event the Tribe

wishes to engage in forms of Class Ill gaming other than those games

authorized herein and requests renegotiation for that purpose, provide(
that no such renegotiationgay be sought for 12 months following the
effective date of this Gaming Compact.

(1999 Compact 8§ 12, ECF No. 12.)
To trigger this provision, Pauma identified two types of Class Il gamh
authorized by the 1999 Compact that it wished to cond&eaelR 2.) First, Paum;

formally requested renegotiation “on the basis that the Tribe wishes to offer-. .

track betting at an ereservation horse track that it plans to construct following
renegotiation of the agreement(s)(ld.) Second, Pama stated it was seeking
offer additional types of lottery games at its casi(id.) The 1999 Compact allow
Pauma to operate “any devices or games that are authorized under state I3
California State Lottery.”(1999 Compact § 3(c) Paumasought to “supplement th
lottery games it offers by obtaining the right to conduct any games thatos
currently authorized under State law to the California State Lottd€lg.} Further,
Pauma identified in its request examples of unauthorizegryogiames, includin
those games that “use traditional, redactronic punchboards”; “are played on viq
terminals”; and “are part of a unique tribal lottery systefdR 2-3.)

Beyond identifying its desired new gamblinghts, Pauma highlighted th
the 1999 Compact provides that, following a request for renegotiatiort pdiges
shall confer promptly and determine a schedule for commencing negotiations
30 days of the request,’ and the renegotiations . . . ‘shall be governed, control
conducted in conformity with the provisions and requirements of IGRA, incly

those provisions regarding the obligation of the state to negotiate in good fal

—10 - 16cv1713
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the enforcement of that obligation in federal court.” (JR 3 (quoting 1999 Com

bact 8

12.3)) Finally, the Tribe requested that the negotiations be kept strictly confidential.

JR 34.)

On December 15, 2014, the State responded to Pauma’s request, agreeing

commence negotiations regarding a compact that addresses the additional forms

gaming identified by Pauma, but noted that Class Ill gaming activities
authorizedin California” fall outside thegovernor’s “constitutional authority t
negotiate” and are “not appropriate subjects for inclusion in a Compé&&iR”5
(citing 25 U.S.C. § 2710(d)(1)(B); Cal. Const. art. IV, 8§ 19, subd< (&).) The
State suggested an initial meetmgDecember 24, 2014, at the Governor’s Of]

in Sacramento, Californialld.; see als@JR9 (explaining why thispecificdate was

chosen to comply with the deadline in Pauma’s letiet that the State had tried

‘not

=)

fice
D

to

discuss any scheduling isswath Pauma.) The Statalso requested that the parties

discuss at their initial meeting “preliminary issues, such as proces:

confidentiality, with the objective of confirming the scope of the confidenti

5 alnC

ality

agreement, as raised in [Pauma’s] letter, and a timeframe for, and the scope of, o

negotiations.”(JR6.)

Through the exchange of additional letters, in which the parties d
accommodating schedules and who will attend the first meeting, the parties
to meet in San Diego, California, on January 16, 2q{IR. 816.)

A.  First Meeting

At their initial meeting, the parties discussed preliminary matters and Pa
potential horse racing ventuteBecause the State has never entered into drack
horseracing compact with a tribe, it sought details into Pauma’s operation,

Pauma deferred discussion of as premature because the Tribe was he

! There is no contemporaneous record of the parties’ first negotiation meeting.that
meeting, the parties exchanged letters in which they memo+adind dispute-the content o
their discussions. (JR 17-22.)
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“substantially invest in the project” before knowing whether it would “have
ability to conduct on track betting at all(JR 18;see alsaJR 21.) The State pointe
out that it had “entered intoff-track wagering compacts and that those migh

used as a starting point for Pauma’s proposed facil{iR 21.) Further, to facilitate

the process, the State “offered to bring in someone from the California Horse
Board” to assist the parti®gth their discussions(JR 18;accordJR 21.)

» the
d
t be

174

Racin

As to Pauma’s request for expanded lottery games, the parties offer differing

recollections of their discussionsCdmpareJR 18,with JR 2122.) The State’
memorialization provides that it “asked for examples of the types of lottery ¢
Pauma is considering,” and that the Tribe’s counsel “referred the State to the
listed in the Tribe’s November 24, 2014 letter.” (JR 21.) Pauma then refere

5
james
game

nced

prior Ninth Circuit decision concerning tribal gaming rights in California, to which

the State then reiterated its “need to understand the scope of games tha

intends to offer to help identify issues and establish a legal framework for

I Paul

future

negotiations.” (JR 22.) Last, the State “suggested $id#s research the general

legal framework for the lottery games furtfigsrior to the parties’ next meetin
(1d.)

Pauma, on the other hand, recalls that the -Stmt@ddition to askindpor legal
support for Pauma’s positieralso described the expanded lottery games “iss
‘murky’ and requiring further research.{JR 18.) Moreover, Paumaontendsit
asked the State to provide its “position in writing as to the games underlyi
negotiations before the next meeting, and [the State] agreedsn.’dgld.) The
State disputethis claim. (JR 22.)

Beyond the gaming rights issues, the State recalls that, upon being askj
Tribe sought “further amendments to its compact,” Pauma’s counsel “respond
at this time the Tribe wishes to focois the additional games and nothing broag

(JR 22.) Furthemccording to the StattRaumaindicated it had prepared to discl

solely confidentiality and schedulingsuesat the meeting,” and the State’s follow
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up letter notes that “it is hopefuthe parties “can discuss Pauma’s proposal
operate a live horse racing facility and offer additional lottery gamenore deta
at [their] next meeting.” 1¢.)

Finally, the partiesliscussed scheduling their “nereeting in approximatel
May 2015,asthe partiesparticipating attorneys fafi appellate briefing detines
over the next few months*presumably related to théhenongoing 2004
Amendment litigation.(JR 20;see alsalR 18.)

B. Second Meeting

1. Prelude

A few months passed before the parties reengaggdhis point,the tenor o
the negotiations waguickly deteriorating.On May 8, 2015, Pauma sent the Stg
letter disputing California’s summary of the partifist meeting and reiterating tl
Tribe’s position on its requesbif expanded lottery gamegJR 23-25.) Pauna’s

Chairman patrticularly tookssue with the State’s contention that it did not agre

provide its position on the expanded lottery games issue in whafaye the next

meeting

While sensitive to the fa¢hat the State is resistant to put anything in
writing out of fear of creating a coherent record for any future bad faith

suit, | am more concerned by the amount of time and money Pauma may

expend going through an undefined and seemingly inefficient ggoce
in which it may be simply spinning its wheels.

(JR 24.) The Tribe then requestddat the State identify “before our next meetil
. . the games over which the State is and is not willing to negotiéiigt)’ Next,
Pauma takes issue with the Statefeposed process for formulating an-tosck
horse racing compact, with the Tribe asking the State to meet with the State
Racing Board “to formulate the State’s position regarding the civil regulatic

would like to negotiate for during forthcong meetings.”(JR 25.)

—-13 - 16cv1713
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Last, after raising these grievancesPauma asks to postportee next
negotiation meeting to accommodate the parties’ appeals in the 2004 Ame
litigation:

Although this letter may appear to ask a lot from the State on aedjati

short schedule, the recent orders in the pending compact litigation have

essentially guaranteed that our attorneys will be largely preoccupied
until the oral argument scheduled for July 10, 20b3ight of that, the

prudent thing to do would be to delay ou[r] next negotiation session
from the May 2015 date we contemplated during our first meeting to
some point shortly following the scheduled date for the oral argument.

(JR 25))

On May 27, 2015, the State responded to Pauma’s communication, a
to transcribe the parties’ future negotiations “so we can focus our ener,
discussing and resolving issues, rather than arguing about statements made
meetings.” (JR 26.) The State also stood by its prior summary of the first mee

characerizing “the Tribe’s posture at that meeting” as being “primarily orie

ndmel

14

jreein
gy or
> at pr
ting,
nted

towards seeking a legal position from the State without providing a clear desgriptio

of the kinds of horse racing or lottery games it sought to cond(ldt)’ Beyond this

backand-forth, the State requested Pauma’s Chairman provide it with “dates in early

August that would be convenient for you to meet in Sacramento so we can ¢
our discussions.(ld.)

Pauma’s counsel replied to the State on August 5, 2015, and pr:
proposed dates at the end of the month for the parties to continue their nego
(JR 27.) The Tribe also, again, conveyed its perception that the Statexl#iting

a lack of willingness to negotiate for the expanded gaming rights Pauma requ

Given the lack of a concrete response from the State over the past eigh
months as to whether or not it is actually willing to negotiate for these
rights, Pauma has no choice but to simply construe your silence as @
tacit affirmation that these forms ghmes are indeed available so the
discussion of terms that both parties seemingly desire can finally take
place.
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(JR 27.)

The parties continue to spar by correspondence as they settle on a date
second meeting and discuss other miscellaneougmhafdR 29-37.) Ultimately,
the parties would agree to meet in Sacramento at the California Attorney G¢
Office on September 8, 2015, for a transcribed and recorded negotiation sEH¥2
33-37.)

2. Negotiation Session

The patrties discussegveral topics at their second meeting. That being
a disagreement is interspersed throughout their negotiations. This debate ¢
how the parties should move towards reaching an actual compact. The
negotiator, “having reviewed the baekd forth,” proposes that “the best way
move forward” is for Pauma to “just draft compact language on those two i
that the Tribe feels needs “to be addressed in the compact.” (JR 42.ptaik
justifies this request by stating it “will be the best way teast move things forwal
so [the parties@re rot just arguing about positions” andré actually working o
language that ultimately hopefully will lead to a compacdR42-43.) Pauma, o
the other handyants more input from the Stdiefore getting started. (JR-/5.)

I Horse Wagering

As to substance, the parties first discussed Paumaisck horse wagerin
request.(JR 42-76.) Pauma expressed that it is “going to be very difficult for v
come up with what a horse raciogmpact is supposed to bdook like.” (JR 43.)
Although the State previously entered into compacts providing fotraufk

wagering, these compacts are “15 or 20 pages” and “[r]elatively sim@i)’ In

for the

neral’

on.

said,

oncer

State
to

ssues’

d

-

g
IS to

contrast,Pauma state@ compact providing for operation of a horse race track

potentially implicates a wide range of horse racing regulations that “cover a
slew of things,” like weeks of operation and charity racifd® 43;see alsdR 506-
51.) In response, the State asked Pauma to “do [its] best” and come up with-a

with placeholders as necessap “start[] the ball moving.” (Id.) The State als
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explained that it brought the Executive Director of the California Horse R
Board to the meetinigecause ahe complexity of a the conducting otftrack betting
in California. (JR 44.)

During this discussion, the Executive Director informed Pauma th
believes the Tribe’s involvement with the horse racing business “would be vel
received” because it is “a declining industry” with “tracks closinglR 45.) The
State also encouraged Pauma to includetfaiftk wagering” as part of its plans, &
the State informed Pauma that it had worked with the Executive Director and h
“to update the older provisionsfi compact concerning oftrack wagering. (JR
46.)

After more discussion, the State requestedPauma put together a “shell

something that lays out what” the Tribe is looking for, and the Tribbgouback

because it believed that creatadirst draft waild be “a massive undertaking,” (.
49), and there are “massive amounts of regulations” that the parties may
consider, (JR 50).The State then repeats its willingness to work with Paum
tribal ontrack wagering has not been done in Califorara] the State wants to “t
to figure out the best way to do it(JR 54-55.) The parties thereafter continued
discuss issues related to-tvack wagering with the Executive Director, as wel
continue their debate about Pauma needing to make the first attempt at
compact.(JR 56-76.)
. Supplemental Lottery Games

As for the lottery games issue, Pauma asks to “work on the language 1t
(JR 39.) Its counsel states that in his view, this issue is “incredibly simple” \
compared to théorse racing topic.(JR 76-77.) The State, however, again aj
Pauma to “put together something and [the State] will respowth its preferencs
to “just get the ball rolling with some exchange of documents so we can foq

language.”(JR 78.)

—-16 — 16cv1713
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Pauna then shares its position on the lottery issuguding what it believe
Is the relevant state law framework. (JR4B) The State admits that “there i
guestion there,” and that the parties may need to “go back and research the
to determine if the Tribe can engage in lottery games beyond those games au
to the California State Lottery. (JR 47.) The parties continue to debate this
until they reach a flashpoint:
Pauma’s Counsel:. . . We just want the rights to do lottery gssnAnd
| know this is a sensitive area for the State since
[State]lottery makes like $5 billion per year.
State’s Negotiator: Right. And it goes to all of our kids’ education, rigr
| mean--
Pauma’s Counsel: | know. And our kids can’t even get educatioAnd
that's why we are trying to fix this, Joe.

State’s Negotiator:| mean, actually, to make the point, it does gc
schools statewide, right?

State’s Negotiator And it benefits all of our kis, right?

Pauma’s Counsel: | get it. But you-- | don’t know if protectionism is
like, a valid concern under IGRA, thoug¥iou know,
there is a way to provide tribes with equal rights.

State’s Counsel: Actually, it is valid under IGRA. If you look at
IGRA, one of the things that the State is entitle
negotiate over is to protect its own gambling indus
I’'m not suggesting we would do thatBut that's
expressed in IGRA.

Pauma’s Counsel That's a—that’s a colorful interpretation. . .

State’s Counsel: It's straight languagelt’s not colorful interpretation.

-17 - 16cv1713
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(JR 5255.) Pauma presses onward, with the State eventually responding t
Issue is what exact games the state constitution may permit the Tribes to ¢
becausé¢he relevantonstitutionalprovision simply states “lottery gameqJR 56-
57.)

The parties take a break and return, but the negotiations quickly break|
(See generallyR 96-109.) Pauma’s counsstarts employing sarcasnSgeJR 102
(remarking that Pauma wants to race “some elephants” and “donkeys” at its
and it is “going to be something el3e”And these comments draw the ire of
State’s negotiator. SeeJR 109 (“No. You are being sarcastic. And it's |
ridiculous.”)) Eventually,the State’s negotiator expresses that he believe
parties “can make a lot of progress on the horse racing s{dR"112.) As to the
lottery issue, the State says, “we will see where that goe$ tean, let's get som
language aneve will respond. At least we will have a framework efyou know,
we’ll have the issues . . . | mean, just arguing back and forth, with all reispég
really moving us anywhere.(JR 113.)

lii.  Scope of Negotiations

Toward the end of the partiesieeting, the State’s negotiator asks to fc

“on the next step” and inquires: “What's the time liné#hat do we need to do}

(JR 114.) These questions prompt Pauma’s counsel to bring up the start daté
future compact they are negotiating fqtd.) Yet, when Pauma wants to broag
the topics of discussion, the State resigR 117.) Its negotiator emphasizes t}
Pauma was “clear that it” only wanted to negotiate regardingramk horse racin
and issues related to lottery gamegld.; see alsaJR 120.) The debate over th
issue quickly degenerateddore sarcasm is employed by Pauma’s counsel, :
drawing the ire of the State’s negotiat¢geelR 86-126.)

Needless to say, the parties make limited progress during the rest

meeting. At the end, the State’s position is twofoldR 140.)First, if Pauma seek

to broaden the negotiations, the State requests that Pauma adhere to t
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Compact by sending a letter that clarifies the scope of the negotiaidnsSecond
the State asks Pauma to send the State “some compact language” regarding
racing and expanded lottery games iss|{ik)

C. Resolution of Scope of Negotiations Dispute

About a month later, Pauma sends the State a letter criticizing the
conduct at the second meetir{(dR 174-81.) After acknowledging the meeting “hi
a promising start,” Paumzharacterizethe State as trying “to bring the meeting
an end” by aking Pauma to “unilaterally draft the horse racing anerack

wagering regulations for its compact by distilling down the many hundreds of

the hc

State’
ad

to

pages

of convoluted State laws that have developed over the past eighty years and no

govern these activities."(JR 174.) Pauma’s Chairman continues: “And this s
nothing about the State’s abject refusal to discuss the lottery games topic eve
Pauma’s counsel proposed a simple one sentence revision to the languagéy
in...the 1999 Compact. .. to account for those games that are . . . not ‘autt
to the California State Lottery[.]{JR175.)

In addition, Pauma objeetsat length—to the State’s position that the parti
negotiations are limited to the additional gaming rights Pauma identifigs initial
request. (JR 176-77.) Pauma also suggests the State is dodging the coopée
negotiation process “simply because of bad feelings arising out [of the
litigation or a desire to protect the State Lottery from tribal competitiQiR' 177.)

The State responds several weeks |la(@R 18284.) It initially focuses or
the parties’ dispute as to the scope of negotiatiGi®.18283.) After incorporating
excerpts from the parties’ prior letters, the State concludes:

Pauma did not previously request to negotiate subjects outside of
section 12.2 Pauma now seeks to expand the scope of the negotiations
to include subjects not encompassed by section 12.2 and that the Stal
has not agreed to renegotiate since receiving Pauma’s November 24
2014 letter. Under the terms of the compact, the State is under no
obligation to renegotiate any matters beyond the scope of those
identified in, or related to, your initial request and declines to do so.
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(JR 183.)

The State also falwsup on the horseacing issue, noting that since {
parties’ last meeting, the State has “reached out to the National Indian G
Commission to obtain information regarding other tribes that may be conducti
track betting.” (JR 183) The State shares the fruits of its effbyt attachng a
“Compact Addendum between the Sisseidahpeton Sioux Tribe and the State

North Dakota addressing parutuel horse racing” to serve as a reference fo

he
baming

ng on

» Of
r the

parties’ further discussiongJR 183, 185205.) In closing, the State reports that it

Is “preparing a draft offrack wagering compact for discussion and will forward
you soon” and “look[s] forward to reviewing Pauma’s proposals regard
framework for final compact language addressing the new forms of gaming
proposes to offer-horse racing and lottery gamegJR 184.)

Several weeks later, Pauma reacts to the State’s steadfast position on ti

of negotiations by triggering the 1999 Compact’s dispute resolution proC#ls.

206.) In identifying the dispute, Pauma notes:

The amount of time the parties have spent going in circles about these
issues should eliminate any need to reiterate the problems let alone

provide gross specificity, but it should go without saying that the
prevaling dispute relates to the proper interpretation of Sections 12.2
and 12.3 of the compact, the position the State has taken in regards t
such issues over the course of the last year of negotiations, whether th
State has negotiated in good faith durinig time, and related issues.

(JR 206.)The Tribe also expresses its “hope that the parties will approach the
meeting . . . and any ensuing ones in good faith, thereby eliminating any nq
federal court involvement.(JR 207.)

Several daysater, the State acknowledges Pauma’s dispute resolution r
and suggests the parties meet on December 4, 2Q01K%.208.) The State als
summarizes the steps it has taken to move the parties forward on the hors
issue and also attaches “for discussion a draft compact addendum that
authorize a satellite wagering facility.(ld.; see alsoJR 216-21.) As for the
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expanded lottery gamassue the State notes that it has “asked for draft com
language and received nothing but lengthy tetteom [Pauma] or [itsfawyers tha
seek to blame the State for the lack of progress, but fail to do anything to h
parties move forward towards the conclusion of a comp#dR’209.)

In follow-up emails, the parties discuss scheduling andldcation of the
dispute resolution meetingJR 22227.) Pauma presses for anperson meetin
near its reservation, but the State pushes bgmirtedlydue to the short notice a
a lack of contract carrier flights to San Diego on the agugpeah date (JR 22527.)
Pauma again presses the State, suggesting its representatives fly into Ontarid
(JR 224.) The State’s negotiator repels Pauma, taking issue with what the

believes is the Tribe’s manipulation of the holiday season:

With all due respect, your comments about inconvenience and difficulty
of scheduling lack credibility and are difficult to take seriously when
you requested this meeting . . . at approximately 9 p.m. on the evening
before Thanksgiving . . . It appearshat you intentionally waited until

the evening before a four day holiday weekend to request a meeting
within ten days so you can find some basis to argue that the State is ng
in compliance with its compact obligationsYou appear to be
iImplementing a strategy of obtaining a compact by litigation rather than
negotiation. IGRA should not be manipulated by either party to avoid
the obligation to negotiate in good faith towards the conclusion of a
compact. We have tried, and will continue to try to work wvigou in

good faith. We worked over the holiday to provide a response and
present draft compact language on the Monday after the holiday.
Despite your many letters aneh®ils, the State has yet to receive a
single word of proposed compact language from the Tribeelieve

we’d do more to further the interests of the Tribe and the State if we
spent more time on developing a compact, than arguing about
scheduling.

(JR 223))
The parties met on December 4, 2015, to discuss shepe of negotiatior

dispute (JR 228.) Afterwards, Pauma-mailed the State two letters to support
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Tribe’s interpretation of the renegotiation provision of the 1999 Comgaiet228-
33.) The State agreed to provide a response within a wW&delR 228.)

The State did. (JR 234-35.) Its response provides that the “exchangs
information, as well as the discussion at our meeting of December 4, 201
helpful to frame the disputed issue,” but the State concludes its interpretatior
1999 Compact’s renegotiation provision, “as consistently applied, is suppor
the specific compact language and reflects the intention and understang
compact parties.”(JR 234.) That said, the State agrees to broaden the scqg
negotiations:

However, rather than focus additional time and energy on this dispute,
the State is amenable and now agrees, pursuant to section 12.1 of th
compact, to enter into negotiations for a new or amended-$iiz
gaming compact . . . .To be clear, this letter reflects the State’s
understanding that both parties are amenable to considering all aspect
of the existing compact and other appropriate provisionagare that

we are able to achieve our mutual objectives.

(JR 234.)Next, the State cautions Pauma that it is engaged ingacimegotiation
with a large number of tribes,” emphasizing that it is committed to develop

compact but wants to “be up front with [the Tribe] about the demands on [the
time to ensure that we set realistic timeframg3R 235.)Finally, the State reques
Pauma provide a date for a future meetangdthe State’sregotiator nags thahe is
“amenable to conducting many of our meetings by phone to avoid co9
inconvenience and to allow us to focus our efforts on productive negotiatipehg

Several days later, the Tribe replied to the State’s offer “to negotiate ua(

voluntary negotiation provision of” the 1999 Comp&adR 236.)The Tribe asks the

State to confirm that negotiations under the voluntary provision will inchelaew
forms of gaming Pauma is seekinfd.) The Tribe’s Chairman then informs t
State he will contact it “in short order about scheduling the next negotiation g
and the issues” to be addressed at that meeting once the scope of the
negotiations are confirmed(ld.)
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A few weeks later, the State confirms that “the entire compact” is u
negotiation. (JR 238.) The State thereiterates thait “has provided Pauma wif
draft compact language on the issue oftidtk betting and a complete comp
previously approved by the Department of the Interior governing tribal horse

in another state.({ld.) The State’s response next provid&§e have requested, but

not received, the Tribe’s plans for-tmack betting and proposed language regar
authorized lottery games.We look forward to receiving and reviewing st
documentation as part of the next step in our negotiations to ensure the)
forward in a constructive manner(1d.)

D. The State’s Draft Compact

With the parties’ disputeoncerning the scope of negotiatioresolved
Pauma’s counsel sends the State a letter several weeks later. dR PIhe lette
does not include fther negotiation on the horse racing provision; it instead foc
solely on the Tribe'sequest for expanded lottery games. (JR-24&4) Further, thy

Tribe’s counsel tells the State:

Pauma prefers to conduct the negotiations in a piecemeal fashion
focusing on one material issue and then moving on to the next only after
the parties have largely agreed on language for the final compact. It is
my view that structuring the negotiations in such a manner will foster
productivity and allow the parties to seek court guidance regarding a
particular issue should an impasse arise while simultaneously remaining
free to negotiate the other issues that come under the ambit of thes
negotiations.

(JR 241.)

As to the lottery games, Pauma’s counsel suggests “twsioasi to the 199!

Compact to provide the Tribe with the gaming rights it seeks. (JR4240 These

revisions involve inserting a definition for the term “Lottery” and amegdhe
scope of permitted lottery games to broaden it to include at leastatagooes o
additional lottery games. Id.) In closing, the Tribe informs the State that g

considers Pauma’s letter, the Tribe “will begin to formulate positions on
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topics—including the horse racirgso the parties may turn to those once weel
reached a consensus on the lottery provisioni¥R241.)

When the State does not respond to Pauma’s piecemeal neggiraposa
in the next severaleeks, Pauma followsp. (JR 24243.) The Tribe emphasiz
that it has been “four hundred and seventy (470) days since Pauma conv
request to commence renegotiations of the 1999 Compact” and “respe
request[s] that the Office of the Governor expedite its response” to Pauma:s
recent proposal. (JR 242.)

In a response several weeks later, the State declines Pauma'’s offer to “

negotiations in a piecemeal fashion.” (JR 244.) The State rationalizes:

Such an approach has no basis in the dispute resolution framework

created within the Indian Gaming Regulatory Act (IGRA) that gaver
the possibility of an impasse in the negotiations, limits the ability of the
parties to achieve consensus by giving and taking on the wide range o
issues that are addressed in bilateral compact negotiations, and i
remarkably inefficient.

(1d.)

Next, in addressing Pauma’s lottery games proposal, the State argues

governor's authority to negotiate for lottery games under the Calif

nav

S
byed |
ctfully

5 MOST

condu

N

UJ

that tr

ornia

Constitution’s tribal gaming provision “has always been understood to encompas:

those games authorized for play the California State Lottery.(JR 244.) That

said,the State tells Pauma that it “is willing to negotiate to authorize Pauma t(

certain additional lottery games to be enumerated in the compdad.” The State

continues:

Specifying the games provides clarity as to the scope of the

authorization, avoids future disputes between the parties, and mitigates

the risk of running afoul of other prohibitions on how lottery games may
be conducted, such as the keno game offered éyHiifornia State
Lottery that was found to be an illegal banked game by the Supreme
Court inWestern Telcon, Inc. v. California State Lott€r996) 13 Cal.
4th 475.
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(Id.) “Furthermore, the State expressly takes issue with Paaimiity under IGRA
to seek to negotiate ‘devices or games that are authorized to any other state |
any other multstate lottery association,’ ‘lottery games that are played on
terminals,’ ‘tribal lottery systems’ or other lottery systems to the extent operng
conducted off tribal lands, and ‘video lottery games that dispense coins or curr
(JR 24445.) Finally, the State tells Pauma that it will provide the Tribe wit
complete draft document to guide our future discussions within the next few.
(JR 245))

Several weeks later, the State sends Pauma a “draft compaethéi. €JR
246-382.) In a margin comment to the draft compact’s authorization of Cla
gaming, the State notes that it “is open, as indicated in prior corresponde
discussion regarding the authorization of additional enumefktitery] games.’
(JR 261.) The State also comments that it “has proposed” attraxtk wagering
compact “that can be incorporated as an Appendix or negotiated and conclug
separate @ss Il gaming compact.{ld.) Pauma, howevedid not respond teither
the States letter explaining itgosition on theadditional lottery games or it
proposediraft compact.

V.  This Action

A few months later, the Tribe filed this actiorin its SecondAmended
Complaint, Paumarings a torrentof twenty claims against the State for “bad f3
negotiation” under IGRA. (Second Am. Compl. (“SAC”) 11-2300.) The Tribe
requests that this Court “find that the State failed to negotiate ith it undel
Section 2710(d)(7)(B)(iii) of IGRA and trigger the statutory remediakseh se
forth in Section 2710(d)(7)(B)(i#fvii).” (Id. Prayer { 1.)Pauma now moves fq
summary judgment on sixteen of its bad faith claifiSCF No. 37.) The Stag, in
turn, moves for summary judgment on all twenty of Pauma’s IGRA cla{eEF
No. 36.)
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LEGAL STANDARD

“A party may move for summary judgment, identifying each claimp or

defense—or the part of each claim or defersen which summary judgment

sought.” Fed. R. Civ. P. 56(a)Summary judgment is appropriate where the mo

1S

ving

party demonstrates the absence of a genuine issue of material fact and entitiement

judgment as a matter of lawd.; see alsdCelotex Corp. v. Catretd77 U.S. 317,

322 (1986). A fact is material when, under the governing substantive law, it could

affect the outcome of the casAnderson v. Liberty Lobby, Inet77 U.S. 242, 248

(1986). A dispute about a material fact is genuine if “the evidence is such

reasonable [fa@ihder] could return a verdict for the nonmoving partyd:
ANALYSIS

l. IGRA’s Good Faith Requirement

that a

IGRA provides that-upon receiving a tribe’s request to negotiate a compact

permitting Class Il gaming-“the State shall negotiate with the Indiaifvérin good

faith to enter into such a compac5 U.S.C. § 2710Provided that 180 days have

elapsed since the tribe’s request to negotiate, the tribe “may initiate a cause of actior

in federal court “arising from the failure of a State . . . to cohduch negotiations

in good faith.? Id. § 2710(d)(7)(A)(), (B)(i).

2 In Seminole Tribe of Florida v. Florid®17 U.S. 44 (1996), the Supreme Court gu
IGRA’s enforcement mechanism, holding that the Eleventh Amendment barsftabesuing
states in federal court for failing to negotiate in good faith. The State ibbr@G&, however, ha

waived its sovergn immunity to Pauma’s IGRA claims$eeCal. Gov. Code 8§ 98005 (providing

the State “submits to the jurisdiction of the courts of the United States” for 'a triien “arising
from the state’sefusal to enter into negotiations with that tribe for theppse of entering into

tted

5

a

different TribatState compact pursuant to IGRA or to conduct those negotiations in good fajth, the

state’s refusal to enter into negotiations concerning the amendment dlaaSEate compact t
which the state is a party, orriegotiate in good faith concerning that amendmegsé&®; alsdotel

D

Emps., 21 Cal. 4th at 615 (noting the final sentence of California Government Code 8 98005 is

“obviously intended to restore to California tribes the remedy provided in IGR&"decame

ineffective afteiSeminole Tribe
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IGRA does not define the term “good faithSee25 U.S.C. § 2710see alsd

id. § 2703 (listing definitions for the Act)But the statute does provide that] i

evaluating whether a state has negotiated in good faith, the court:

() may take into account the public interest, public safety,
criminality, financial integrity, and adverse econoimpacts on
existing gaming activities, and

(I)  shall consider any demand by the State for digecition of the
Indian tribe or of any Indian lands as evidence that the State has
not negotiated in good faith.

Id. § 2710(d)(7)(B)(iii). Further, in addition tgroviding these two criteria fg
assessing good faith, IGRA lists seven permissible negatigtpics for tribalstate
compacts.Id. § 2710(d)(3)(C). The compact may include “provisions relating

any of the following:

(i) the application of the criminal and civil laws and regulations of the
Indian tribe or the State that are directly related to, and necessary for
the licensing and regulation of [gaming] activity;

(i) the allocation of criminal and civil jurisdiction between the State and
the Indian tribe necessary for the enforcement of such laws and
regulations;

(iif) the assessment by the State of such activities in such amounts as ar
necessary to defray the costs of regulating such activity;

(iv) taxation by the Indian tribe of such activity in such amounts
comparable to amounts assessed by the State for comparable activities

(v) remedies for breach of contract;

(vi) standards for the operation of such activity and maintenance of the
gaming facility, including licensing; and

(vii) any other subjects that are directly related to the operation of
gaming activities.
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Id. These seven topics, however, are “circumscribed by one key limitation e
negotiating authority: ‘Except for any assessments that may be agreed to U
2710(d)(3)(C)(iii)], nothing in this section shall be interpreted as conferring u
State . . authority to impose any tax, fee, charge, or other assessment upon a
tribe . . . .” Rincon 602 F.3d at 1028 (quoting 25 U.S.C. § 2710(d)(4)). “IG
limits permissible subjects of negotiatimnorderto ensure that tribadtate compact
covea only those topics that are related to gamang are consistent with IGRA
stated purposes.ld. at 1028-29 (footnotes omitted).

Given IGRA's structure, the Ninth Circuit has reasoned “that the functi
the good faith requirement and judicial remedy is to permit the tribe to pj
gaming arrangements on an expedited basis, not to embroil the parties in li
over their sufective motivations.”Rincon 602 F.3d at 1041Consequently, “goo
faith should be evaluated objectively based on the record of negotiations, an
state’s subjective belief in the legality of its requests is not sufficient to reb
inferenceof bad faith created by objectively improper demandd.”

Beyond this guidance, “IGRA’kgislative history alsonakes clear that th
good faith inquiry is nuanced and fagecific, and is not amenable to brigine
rules.” SeeCoyote Valley 11331F.3d at 1113see als&. Rep. No100-446, at 14
(1988) (“The terms of each compact may vary extensively depending on the
gaming, the location, the previous relationship of the tribe and State, &atther,
a state is not “guilty of bad faithn compact negotiatior@mply because “it takes
‘hard line’ negotiating position” with the tribéSee Rincon602 F.3d at 1038 A]
‘hard line’ stance is not inappropriase long asthe conditions insisted upon &
related to legitimate state interests regarding gaming and the purposes of IGR
at 1039 (emphasis in originalXet, if the “hard line” position “results in ‘take it
or leave it offer’ to the tribe to either accept nonbeneficial provisions” outse
scope of those topics authorized by IGRA or go without a compact, the State
bad faith. See id.
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IGRA al includes a burdeshifting mechanism for bad faith claim3he
initial burden is on the tribe, which must introduce evidence that: (1) “a T3tioded
compact has not been entered into”; and (2) the State has eitherdagspdnd tg
the tribe’s request “in good faith” or has failed to respond to the request alto
25 U.S.C. 8§ 2710(d)(7)(B)(i)(#(I). The burden of proof then shifts to “tisate
to prove that the State has negotiated with the Indian tribe in good faith to cg
a TribalState compact governing the conduct of gaming activit
Id. 8 2710(d)(7)(B)(ii).

If the court concludes the state has failed to negotiate in good faith,

D
jether

nclud

es.”

IGRA

provides for a multstep remedy.First, the court shall order the state and tribe to

concluce “a compact within a 6@ay period.” 25 U.S.C. § 2710(d)(7)(B)(iii).If,
however, the parties are still unsuccessful in reaching an agreement, the
“submit to a mediator appointed by the court a proposed compact that represe
last best offefor a compact.”ld. 8§ 2710(d)(7)(B)(iv). The mediator then choos
the proposed compact that “best comports with the terms of [IGRA] and any
applicable Federal law and with the findings and order of the coldt.”Finally,
“[i]f the State doeshot accept the mediator's chosen compact within 60 dayj
Secretary of the Interior shall prescribe, consistent with the mediator's ¢
compact and with the terms of IGRA, the conditions upon which the trilyg
engage in class Ill gaming.CoyoteValley I, 331 F.3d at 1098 (citing 25 U.S.
2710(d)(7)(B)(vii)).

There are two significant decisions from the Ninth Circuit interpreting

good faith requirementboth involving the State of Californiathat further guide

this Court.
A. Coyote Valley
In Coyote Valley 11331 F.3d 1094 (9th Cir. 2003), the Ninth Circuit app

y mu
nts the
es

/ othel

5, the
hoser
ma

C.

) the

D

lied

IGRA'’s good faith standard to consider a challenge to several provisions in the 199

Compact. There, the court summarized the lengthy background underpinnir
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1999 Compactsncluding California’s negotiations with various tribes to formulate

thisagreementld. at 1095-1106. The plaintiff Coyote Valley tribe initially signe
a letter of intent to enter into the 1999 Compact, but it then held off over co
with the agrement. Id. at 1106. The tribe ultimately brought suit against Califor
alleging bad faith negotiation, and the district court ruled against the tichet
1107.

On appeal, the Ninth Circuit classified Coyote Valley’s bad faith argun
into “two kinds.” Coyote Valley 11333 F.3d at 1109First, the court considered t

tribe’s “procedural” objection “that the State’s conduct during negotiatig

specifically its dilatory tactics over the course of a seyear periog—constitutes

bad faith.” Id. Having reviewed “the history of negotiations,” the Ninth Circuit |
it could not “conclude. . . as a procedural matter, the State has refused to@ay
good faith.” Id. It reasoned that the record showed California Governor
Davis’s Administration had “actively negotiated” with the tribes, “including Co
Valley,” despite that the Davis Administration did not have the obligation to
before the ratification of the state constitutional amendment permitting tribal ga
Id. at 1110.“Moreover, at the time Coyote Valley filed its amended complaint
the district court . . . , the State remained willing to meet with the tribe for fi
discussions.”ld. Thus, the Ninth Circuit concluded that to the extent the tribe |
“valid objection to negotiations by the Davis Administration,” the objection wj
the substance of several provisions in the 1999 Compact, not “to the timif
procedures of” the negotiationkd.

Turning to the tribe’s substantive objections, the Ninth Circuit anal
Coyote Valley’'s challenges to three provisions contained in the 1999 Col
Coyote Valley 11 333 F.3d at 1109.The first provision washe 1999 Compact’

establishment of a “Revenue Sharing Trust Fund” “that grants a maximum
million dollars to each of the State’s rgaming tribes each yearld. at 1105 (citing

1999 Compact § 4.3.2.1.This revenue sharing fund is financed by the compa
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tribes gaming device licese fees.ld. Coyote Valley argued that because this f

und

“requirespayments from compacting tribes that go beyond amounts necessary t

defray the costs incurred by the State in regulating class Ill gaming,” the fund

“provision cannot properly be includeda TribalState compact.1d. at 1110.And,
to draw it all together, Coyote Valley argued that California negotiated in baq
by “insisting that this forbidden provision be included in the compddt.”

The Ninth Circuit was unconvincedCoyot Valley Il 333 F.3d at 1111It
reasoned that IGRA provides a compact “may include provisions relating t
subjects that are directly related to the operation of gaming activities,” al
revenue sharing fund provision “falls within the scopetto$ topic. Id. Further,
the sharing of gaming revenue with agaming tribes advances IGRA'’s goal

promoting tribal economic development and-seifficiency. Id. Finally, the Stats

had offered meaningful concessions in exchange for this provaginagotiating for

Class Ill gaming and supporting an amendment to its constitution “to gt
monopoly to tribal gaming establishmentsd’ at 1112.

The Ninth Circuit performed a similar analysis for the remaining

I faith

0...
nd th

of

U

ant a

two

challenged provisions, which concerned labor relations and a fund that the trilbes he

to pay into to support “programs designed to address gambling adtantiristate
and local government agencies impacted by tribal gam@ayote Valley 1| 333
F.3d at1106-07,1113-17. The Court concluded these provisions also did not vi

IGRA. Id. at 111517. Thus, having resolve@oyote Valley’s procedural and

substantive objections in the State’s favor, the Ninth Cicantludedhat the Stat
did not act in bad fth. Id. at1095, 1117.

B. Rincon Band of Luiseno Mission I ndiansv. Schwar zenegger

With a shift in gubernatorial administrations, the landscape changed
time the Rincon tribe sought to renegotiate certain provisions of the 1999 Cq
in 2003. See Rincon602 F.3d at 1024Rincon,one ofPauma’s competitsrin the

gambling industry had “began to generate significant revenue that enableg
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improve tribal governmental functions and become economicalbgstitient” and
wished “to expand its operations beyond what the 1999 compact permittig
However, instead of asking in negotiations for “funds to help defray the cg
gaming, or to benefit Indian tribes, the State demanded that Rincon pay a sig
portion of its gaming revenues into the State’s general fultd.Rincon countere

1.”

sts of
nificar
d

that it would pay some fees per gaming device, but emphasized that the procee:

“had to be limited to paying for the costs of regulating gaming, bui
infrastructure needed to support gaming operations, and mitigating adverse

caused by gaming operationsld. at 1025.“The State held firm in its demand tf
a portion of tribal gaming revenues be paid into the State’s general fund, rath

into an earmarked fund.1d. Rincon recountered, “offering slightly increased y

device fees,” and this baeindforth continued untilthe parties “reached an

impasse” approximatelg year after the State’s initial reversi@aring demandld.
at 102526. The parties then filed crossotions for summary judgment, and |
district courtruled in favor of Rinconld. at 1026.

The State appealed, and the Ninth Circuit applied IGRA’s bestddting
framework. See Rincon602 F.3d at 1029The court initially reasoned that on
Rincon offered evidence that the State attemptedmposetaxatiori through its
demands-over Rincon’s objections-for payments into the State’s general reve
fund, the burden shifted to the State to prove it had negotiated with Rincoad
faith. See d. at 1029-32, 1038-39. The Ninth Circuit “conclude[d]Hat the Stat
failed to meet its burden.Id. at 1029.

In reaching this resulthe Ninth Circuit distilled its reasoning fro@oyote
Valley Il and applied it to the State’s expanded general fund revenue request
exceeded the scope of the revenue requests analyZegate Valley lconcerning
payments into specialized, gamirglatedfunds Rincon 602 F.3d at 10320.
Then, after concluding “that general fund revenue sharing is neither authori

IGRA nor reconcilable with its purposes,” the Ninth Circationalized that wher
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“the State demands significant taaesl fails to offer any ‘meaningful concessions’
in return,a finding of bad faith is the only reasonable conclusiotd’ at 1036
(emphasis omitted)Accordingly, the Court of Appeakllso examined whether the
State had offered Rincon any meaningful concessions, and found that it did.not.
at 103640. Hence, the State’s hard line position on general fund revenue sharing
forced the tribe to either choose between going without an amended compact ¢
accepting provisions outside the permissible scope of IGRA’s negotiation téhigs.
at 1039. And forcing this choice on th&ibe amounted to bad faith on behalf of the
State. Id. at 1042.
I. Pauma’s Bad Faith Negotiation Claims
The Courtturns toapplying this framework to Pauma'’s twenty claims for pad
faith negotiation under IGRAAII of these claims arise from the same coursg of
negotiations summarized above. For each claim, Pauma higldities an aspect
or specific part of the negotiations and alleges that the Statetiuct shows a lagk
of good faith The possibleelief for all of theseclaims is the same: compellgd
negotiation of a new compact.
Pauma’saumerous, individualized claims drattention to certain portiorts
the partieshegotiations, but the Court is hesitéamttakea fragmented approach o
the good faith inquinan apprach Pauma’s claims occasionally inviteAs
mentioned above, this inquiry fauanced and faespecific; is “not amenable tp
brightline rules,”seeCoyote Valley 1331 F.3d at 1113&nd requires an objectiye
evaluation “based on the record of negotiatiossg¢ Rincoyj602 F.3d at 1041. Thus,
the Court has considered the entirety of the negotiations in weighing whether
(1) Pauma demonstratébat the State did not respond to theb&is request to
negotiate a compact “in good faith”; and (2) if so, the State meets its burgeove
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that the State has negotiated with [Pauma] in good faittBee25 U.S.C. §
2710(d)(7)(B)(ii).

Having done sop all of Pauma’s claims encounter the same problahe
parties nevefreached an impassm their negotiations reach a new compacsee
Rincon 602 F.3d at 1026The joint record revealsot onlyan incomplete course

negotiationswith untested bargainingositions but alsoa first draft of a new

compact that was never responded@onsequentlywhen this case’s circumstang

are compared to thosncounteredn Coyote Valley llor Rincon all of Pauma’s
claims appear premature. The Tribe implicitly recognizes this problem,zamda
laborsthroughout its pleadings and briefing to porttiag negotiations as being a
standstill and coming to a close when Pauma filed suit. But the joint record dg
substantiatehis portrayal. Nothing demonstrates pgaaties reached an impasse
thatthe State was unwilling “to meet with the tribe for further discussioiBee
Coyote Valley 1331 F.3cat 1110.

Ultimately, becausethe Court “cannot conclude from the history
negotiations recounted above thatthe State has refused to negotiate in good fa
the Court grantsummary judgment against the Tribe its bad faith claims.See
Coyote Valley Il 331 F.3d at 1095, 1109, 1117 (concluding “that the Statg

negotiated in good faith” anaffirming the district court’s decision to “den[y] t

Df

es

t a

DES NC

r or

of
1th,

b has

ne

[tribe’s] motion and enter[] judgment for the State”). The Court further expands on

these claims below.

3 The State objects to Pauma’s introduction of evidence outside the joint reg
negotiationslargely on the grounds that this evidence is irrelevant, unduly prejudicial, rsakg
(ECF No. 401.) “[W]hile a cout will consider a party’s evidentiary objections to a motion
summary judgment, ‘[o]bjections such as lack of foundation, speculation, hearsay aadoe
are duplicative of the summary judgment standard itse@Besity Research Inst., LLC v. Fil

Research Int'l, LLC 310 F. Supp. 3d 1089, 1107 (S.D. Cal. 2018) (quoAihdsStar Seed .

Nationwide Agribusiness Ins. Cdlo. 12CV146 L BLM, 2014 WL 1286561, at *467 (S.D. Cal
Mar. 31, 2014)). On this basis, the CADENIES the State’s objectionsSee id.
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A.  The Draft Compact Claims

The Court first turns t®auma’s ten “draft compact” claims. These clain]
Counts 11 through 20 of the Tribe’s Second Amended Comyptairg all based o
the draft compadhe State provided to guide the parties’ future discussi®aC
19 266-310;see als@R 245) On March 302016,the State informed the Tribe th
it would provide Pauma with “a complete draft document to guide our f
discussions within the next few weeks.” (JR 245.) Several weeks later, th
transmitted a “draft compact” for Pauma’s “consideratiant said, “Please let
know when you would like to discuss.” (JR 246.) This document was the-&nst
only—draft of a new compact exchanged between the parties. As meniaueoks
never reponded to the State’s proposal before filing this actibhe Tribenow
brings ten claims raising procedural and substantive objections tpatties’
negotiations predicated on this draft document.

1. Lack of Individualized Negotiations

In Count 11, Pauma raises a procedural objection to the negotiatianeg:
the State failed to negotiate in good faith because it “did not condug
individualized negotiations with Pauma.” (SAC { 263.) The Tribe claims the
“simply threw in the towel and sent Pauma a ‘complete draft [compact]” sl
substantiall similar to an agreement the State had negotiated with another tril
with material changemadeto Pauma’s detriment. Id. (alteration in original).

Thus, Pauma argudbat “negotiations that started out with Pauma asking

something unique utnately ended with the State handing out a compacthst

designed for another tridedemonstrating a lack of good faitfPl.'s Mot. 23:2-3.)

Paumadoes notshowthe State failed to respond to the Tribeggjuest tq
negotiate a new compact in good faith this basis Initially, as forecastedbove
the Court rejects Pauma’s characterization that the State was “wrapping
negotiations by simply offering a compact designed for another trilieeeR(’s.

Mot. 21:12-14.) The joint record demonstrates the State was seeking to cou
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negotiations and move them forwartiot wrap them up.The State’s negotiatc
stated the draft compact was to “guide [the partiesire discussions.” (JR 244
In transmitting the draft, the State then asked Pauf{pjtiease let us know whd
you would like to discuss.” (JR 246T)he State did not express that this initiedft
was a final offeror anything but an initial proposaSeeJR 24546.) Rather it

appearshe only reason the negotiations “ended with the State handiagcoatpac
that was based on another tribe’s agreemisrttecause Paundid notrespond tq
the State’draft (SeePl’s Mot. 23:2-3.) Furthermore, the State had invited

Tribe to “just to take a crack” at a first draft incorporating Pauma’s requests
appears the Tribe never didisadraft format (SeeJR 48;see alspe.g, JR 54, 72
143.)

The joint record also does not support Pauma’s criticism that the Stat
“trying to cut off any further communication on the subject of” lottery game
“relaying a generic compact offer.'Sé¢ePl.’s Mot. 23:14-15.) A comment attache
to the relevant section of the draft compautes thathe“State is open, as indicats
in prior correspondence, to discussion regarding the authorization of adg
enumerated [lottery] games.” (JR 26 Npthing prevented the Tribe from engag
in further discussion with the State on the lottery games suldjmt.does State’
prior letter demonstrate it was “trying to cut off any further communication” of
subject. $eelR 24445.) Simply put, Pauma’s claim that the “State flouted
good faith requirement of IGRA by utterly failing to engage in negotiations that
even remotely responsive to Pauma’s needs and concerns” does not survive
(SeePl.’s Mot.23:16-18.) Hence, he Tribefails to demonstrate a lack of good fg
on this basis.

2. Harshness of Proposed Terms

Next, Pauma brings a series of claims challenging the proposed terms

draft compact. Briefly summarized, thasae claims allege the State has faileq

negotiate in good faith for the following reasons:
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Count 12 The State allegedly offerdélaumaessfavorable terms ints first
proposal than that ultimately given to a neighboring tebeetribution for
Pauma’s successful lawsuit against the Stateszomg the 204 Amendment,.
(SAC 11 26569; see alsd®l.’'s Mot. 23:1928:4.)
Count 13 The Statesdraft of a new compactpdated the waiver of sovereign
immunity in the 1999 Compact to limit the Tribe’s ability to obtain cqurt
ordered relief against tH&tate in the future. (SAC 11 2784, see alsdPl.’s
Mot. 34:18-36:11.)

Count 14 The State allegedly failed to offerorefavorable termsn the draft
compacthat make up for the State “frustrating” Pauma’s rights for eight years
under the 1999 Compably unreasonably interpreting the 1999 Compact’s
license pool formula and inducing Pauma to enter into thereewinded 2004
Amendment.(SAC 11 27579; see alsd’l.’'s Mot. 38:1540:23.)

Count 15 The State re-conferred the exact same gaming rightsle the
1999 Compact” in its proposahd did not offer meaningful concessions|for
new revenue sharing demands. (SAC {{280see alsdPl.’'s Mot. 28:5
31:17))

Count 16 The Statebroadened certain definitions in tleaft compact to
allegedly allow it taassert regulatory authority over additional triaetivities.
(SAC 11 28589; see alsd’l.’'s Mot. 31:1834:17.)

Count 17 The draft compact requires Pauma to pay irgaraingrelated fung
(one of the same funds analyzedGoyote Valley, but the draf does not
indicate the amount required, and the State has the authority to unilaterally
determinghe amount. (SAC 11 2994.)
Count 18 The draft compact requires the Tribe to not only pay into a reyenue
sharing fund to compensate for regulatory cdmisalso enter into agreements

with local jurisdictions for services that mitigate the impacts of Pauma’s
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gaming facility,resulting in—according to Pauraaan overpayment of loc

regulatory costs. (SAC 11 293D.)

e Count 19 The draft compact requires Pauma to enter into memorand(
understanding with local jurisdictions to make significant revenue sh
contributions after the compact would be reviewed by the Secretary
Interio—thereby allegedly “evading the Secretarialieg/ process.” (BC
19 30605; see alsd’l.’s Mot. 36:1238:14.)

e Count 20 The draft compact’'s inclusion of the Special Distribution H
demands that “Pauma pay into a system whereby a state can fight ol
with monies provided by another” because the Stadflagedy using thess
fundsto defend against tribal litigation. (SAC {1 3@6.)

In moving for summary judgment, the State argues that Pauma’s claitenging
the specific terms othe draft compacare premature because the Tribe ng
objected to thesterms or responded to the State’s propogBlefs.” Mot. 33:26-
40:11; Defs.” Reply 13:74:6.)

The Court agreesThis Court will not wade into the granular details of a f
draftthat was never even the subject of discussion between the partiesa fadsi
to demonstrate the State refused to neganageod faith simply because it propos
the challenged terms in a draft compéotguide [the partie’future discussion’
(SeelR 245.))

In Coyote ValleyandRincon thenegotiating partieengaged in a baeknd
forth about the terms thebesclaimed the Statesisted on andefused to alter i
bad faith. See Rincon602 F.3d at 1425 (summarizing the State’s demaridis

general fund revenue sharing, the tribe’s objectionstsetdemads and the parties

counterproposals that led to “an impasse®e alsdn re Indian Gaming Relatg
Cases147 F. Supp. 2d 1011, 1021 (N.D. Cal. 200Qoyote Valley™) (notingthat
the tribe had'counteroffered with a modified compact that, amongeat things

deleted the challenged provisions entiyalfile . . .enlarging other aspects of t

—38 — 16cv1713

ms of
aring
of the

und

ne trib

U

ever

rst

sed

D

d

he




© 00 N O o A~ W N PP

N NN N DNDNDNNNRRRRRRR R B PR
0w ~N o OO Bh W N EFP O O 0N O O N WDN PP O

proposed compact favoraliie it”). Here, by contrast, Pauma did meten engag
the State on the various termghe draft compact thaéhe Tribe now ch&ngesare
improper anddemonstrate lack of good faith.And, “[h]aving declined to engag

in ... negotiations over tlohallenged provisions,” Pauma “cannedsonablyassert

that the State” initial offer of those termsconstitutes a refusal teegotiate in goo
faith.” See Coyote Valley147 F. Supp. 2d at 10242 (rejectingatribe’s analogou
challenge to the State’s refusal to alter certain ténesribe objected o
Moreover, he Couris unpersuaded by Pauma’s attempt to fit its draft con
claims into the “meaningful concessions” framework employed by the Ninth C
in Coyote Valley llandRincon In those cases, the State had either taken a “
line’ negotiation position” or had tried to “impose” taxation on the TribeeRincon
602 F.3d at 103210 (discussing these concepts and cifdmyote Valley |l where
the State had “insist[ed] on certain provisignsThe NinthCircuit explained that i
the context of a demand for taxation, the State “impose[s] something ¢
negotiations . . by insisting, over tribal objections, that the tribe make a d
concession-a concession beyond those specially authorized[IGRA] and
contrary to the tribes sovereign interestsin order to obtain a compattld. at 1031
(footnote omitted). Similarly, the Ninth Circuibtedthat a“state may not take
‘hard line’ position in IGRA negotiations when it results in a ‘take it or leave it
to the tribe to either accept nonbenefigiadvisionsoutside the permsible scope g
[IGRA’s compactopics],or go without a compact.ld. at 1039emphasis omitted
Here, where Pauma did not respond or object to the State’s proposed t
cannot claim the Stateied to “imposé taxation or revenue sharirigy insisting,
over tribal objections . . that [Pauma] make a given concession . . . to obf
compact.” See Rincon602 F.3d at 1031emphasis added). Nor can Pay
demonstrate the State took a “hard line position” on any of the terms i
challenges. See id.at 1039. And because Pauma does not make this thrg

showing,Pauma fails to demonstrate the State’s proposal Wiaka it or leave i
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offer” to Pauma to accept unfavorable provisions outside the scope of IGRA
without a compactSee id In sum, in light of the posture of the negotiations in
case, the Court finds the “meaningful concessions” framework Goyote Valley
andRinconinapposite.

Relatedly, theCourt is also unpersuaded by Paume&sious efforts to
characterize the draft compact adfinal offer and then compare it to the fi
agreements entered into between the State and other tribes. For exampleg
describes the State’s first draft “as the ultimate terms the State offereds’ MBt.
23:23.) In another instance, the Tribe labels the proposal as “the seeming|
offer [the State] extended to Paumdld. 23:22-28:4.) Pauma then compares 1
terms in the State’s proposal to the terms in the final agreement between ¢},
and the nearby Pala triljas well as other final tribatate compacts) (Id. 1:21-
2:11, 23:2228:4) In doing so, the Tribe highlights, for example, that the St
first proposal to Pauma requires 8% of one form of revenue sharing whers
execued Pala compact requires only 6%d. (:27-2:3.)

These efforts are unconvincing. For one, Pauma’s characterizatio
inaccurate. Again, the State’s “draft compact” was transmitted to “guide
parties’] future discussions,” included comments noting the State was open to
discussion, and was accompanied with anadl asking Pauma to “[p]lease let

know when you would like to discuss.” (JR 28B2.) There is no indicatiathat

thisproposal was the State’s best, “seemingly final,” or “ultimate” offer to Paljma.

In addition, the Court will not impute bad faith based on the deal anoth
received when Pauma neveggotiated for orequested more favorable terms.
oral argument, the Tribgaidit felt “boxed into a corner” and “almost checkmat
by the State’itial draft. (ECF No. 48.) Whepressedo explain whyPauma chos
not torespond to the proposdhe Tribe said Pauma felt it would have been a “p
monumental undertaking” to tdbn Pala’s comparably better terms “through

course of negotiations,” and that it was “under the impression that at some p{
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negotiations have to break off if the parties felt like they had reached an impasse

(Id.) Butan objective evaluatioof the joint record doasot substantiate these clai
of an impass®r Pauma being “almost checkmated” by an initial propssat tg
guide the parties’ future discussionslor does the evidence substantiate Pau
speculative claim that “there wa®m chance the State would have reduced
financial burden of the ‘complete draft [compact] through further negotiati@es
Pl.’s Opp’n 27:1%13 (alteration and emphasis in original)The Court ighereforg
unmoved by Pauma’s attempts to demonstrate a lack of good faith by comp
set of terms that are yet to be discussed with the specifics of final deals
between the State and other tribeSeePl.’s Mot. 23:2228:4.)

In sum, Pauma’s claims targeting the terms ofditadét compact-Counts 12
to 20—do not demonstrate the State has failed to negotiate in good faith.

4 Another one of Pauma’s efforts is to repeatedly highlight throughout its loriafid

pleadings that the State’s negotiator described the draft compact as deteotnaft document.’

In numerous instances, Pauma relies on an altered verkitimsophrase-“complete draff
[compact]—to support its claims.E g, Pl.’'s Mot. 23:2-18 (alteration in original).) In doing
Pauma argues “complete” means the draft document was “to the greatest extenteet

finished—that is, a “functionally final draft of the compactSe id.23:4-10.) This effort is not

convincing. Nothing prevented the Tribe from seeking to negotiate or modifyiedéthe draf

compact. The document itself also shows it is not “to the greatest extentes’degshed. The

draft compact includes comments indicating that the State is open to incogpdratima’y
requests to conduct new forms of gambling. (JR-381.) More importantly, the State expres
that this draft was to “guide [the partip$uture discussions,” stated the draft was for Paur
“consideration,” and requested that the Tribe “[p]lease let [the State] khew jt] would like to
discuss” the draft. (JR 245-46.)

Even less convincing is Pauma’s reliance on a comment attached to the deatif

contents in the draft compact. The Tribe argues the draft compact “contained a cdulntde|t

at the very outset explaining that the document was ‘[t]o be finalized befonegsihd@Pl.’s 22:13-
14 (citing JR 248).) The implication Pauma asksdbart to draw is that the State was sugges
the document is “complete” and only needs to be “finalized before signit8ge if) But, as
indicated, the “comment bubble” Pauma relies upon is appended to the draft compact'€*
OF CONTENTS” header.(JR 248.) Meaning, the State was commenting that the docur
table of contents was “[t]o be finalized before signindd.)( If anything, this comment undercl
Pauma’s claims. It shows the State was anticipating that there would be amadgasthe draft

compact that would require the document’s table of contents to be updated and “finalineel|

execution of the compactld()
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B. Horse Wagering
Pauma claimg Count 3 thathe Statdailed to negotiate in good faith light

of the State’s response the Tribe’s requedd engage in ofradk horse wagering.

(SAC 11 22624.) The State argues it is entitled to summary judgment because the

record of negotiations demonstrates the State “repeatedly attempted to |engag

Pauma” on this issue and “remained a willing and engaged partner forteadan

horseracing compac” (Defs.” Mot. 29:13-31:22;see alsdefs.’ Reply 6:148:14.)
The Court agrees thB®auma fails to demonstrate a lack of good faith on

basis The State’s dealings with the Tribe concerning horse wagdant reved|

this

the State failed to respond to Pauma’s request to negotiate a compact “in good faith

See25 U.S.C. § 2710(d)(7)(B)(ii)(1). Pauma requested the right to condtichok

wagering, a type of Class Ill gaming that it cannot presently conduct under the 199

been done in California before, the State never told Pauma it would not nego

Compact. (JR 2.) Although the State expressed that this type of compact hT nev:

iate fc

this new gaming right. Instead, the State sought additional information |about

Pauma’s fans and also offered to reach out to the Executive Director qf the

California Horse Racing Board to assist the parti€&ee( e.g.JR18, 21, 22, 30)

The State thebrought the Executive Director to the parties’ second meeting, where

the participantsliscussed &uma’srequest (JR 4276.) The State also encouraged

Pauma to include “offrack wagering” as part of its plans, and the State informed

Pauma that it had worked with the Executive Director and his staff “to update the

older provisions’of anagreementoncerninghis type of wagering (JR 46.)

Further along in the negotiations, the State “reached out to the National|l

ndiar

Gaming Commission to obtain information regarding other tribes that may be

conducting ortrack betting.” (JR 183.) Th®tate shared with Pauma a “Compact
Addendum between the SisseMfahpeton Sioux Tribe and the State of North

Dakota addressing pamutuel horse racing” to serve as a reference for the parties

further discussions.Id.; JR185-205.) The State also swdagiently provided “fo

o
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discussion a draft compact addendum that would authorize a satellite w4
facility.” (JR 208;see als@R 216-21.) Finally, the State’s draft discussion comy
noted that the State had proposed &TW wagering compacthat ca be
incorporated as an Appendix or negotiated and concluded as a separate
gaming compact.” (JR 261.)

At the time Pauma filed this lawsuit, the Tribe had not responded
commented on the State’s sammempact from North Dakota or draft cpact
addendum authorizing a satellite weagg facility. Nothing in the joint ecord
demonstrates the State, at the time Pauma filed this lawsuit, did not “remain|]
to meet with the tribe for further discussions” concerning heragering See
Coyote Valley 1) 331 F.3d at 1110.

The Court “cannot conclude from the history of negotiations recounted

that . . . the State has refused to negotiate in good faith” on this ses€.0yote

Valley Il, 331 F.3d at 1109Nor is the Court persuadég Pauma’sttempts to arguF

the State acted in bad faitfPaumaprincipally complainghat the State insisted ¢
more details about the Tribe’s plans and did not do more to assist the T
navigating “the legions of horse racing regulationsCalifornia. (See Opp’n 15:3
20:26.) Having considered Pauma’s arguments in light of the joint reco
negotiationsnone of them convincirtg identify conducthat amounts to bad fait
Accordingly, Pauma doe®t demonstrate a lack of good faith based orStages
negotiations concerning horse wagering.
C. Additional Lottery Games
1. The Tribe's Request
Aside from its draft compact and homsagering claimsPauma brings a seri
of claims related to its request to conduct additional lottery gakieder the 199
CompactPaumas authorized to operat@fly devices or games that are author
under state law tthe California State Lottery, provided that the Tribe will not o

such games througkse of the Internet unless others in the state are permitteq
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so under state and federal law.” (1999 Compact § 4.1¢ponseeking to negotiat
a new compact, Paunaeked for the “right to conduct any [lottery] games thai
not currently authorized under State law to the California Staterydt (JR2.)

Lotteries are a type of Class Il gaming under IGR3*eminole Tribe of Fla]

517 U.S. at 48.Class Ill gaming activities aredWwful on Indian landsnly if such
activities are . . located in a State thpermits such gaminfpr any purpose by ar
person, organization, or entity . .”. 25 U.S.C. § 2710(d)(1)(B)"“Conseqgently,
where a state does not ‘perngéming activities sought by a tribe, the tribe ha
right to engage in these activities, and the state thus has no dwdyotate with
respect to them.”"Rumsey Indian Rancheria of Wintun Indians v. Wil€ahF.3d
1250, 1256 (9th Cir. 1994 Stated differently;a state need only allow Indian trib
to operate games that others can operate, but need not give tribeshe&hatanng
have” Id. at 1258.

In California,lotteriesare generally prohibited. Section 19(a) of the Calif
Constitution provides: “The Legislature has no power to authorize lotteries, an
prohibit the sale of lottery tickets in the StateCal. Const. art. IV, 8§ 1%ee alsa
Cal. Penal Code 88 32P6 (broadly prohibiting the operation of lotterig
Notwithstanding this general prohibition, however, the California @atieh
authorizes “the establishment of a California State Lottelg. 8 19(d).

The State’scorresponding Lottery Act creates t@alifornia State Lottery
with its revenues to be “allocated for public education in California.” Cal.t(

Code 8§ 8880.1. The State Lottésyimited to operating “lottery games.Seeid. §

8880.12 (defining a “Lottery Game” for purposes of the Lottery Alit)Telcon, Inc.
v. Cal.State Lottery13 Cal. 4th 475, 483 (1996)oting the State Lotter{agrees it

IS restricted to operating lottery garfjesA “Lottery Game’ means any procedu
authorized by th§State Lottery Commission] whereby prizes are distributed ar
persons who have paid, or who have unconditionally agreed to pay, for ticl

shares which provide the opportunity to win those prizeSal. Govt Code 8§
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8880.12. “The Lottery Acs only express limitations on the types of lottery games

the commission may authorize are containedGalifornia] Government Cod
section 8880.28.W. Telcon13 Cal. 4th at 482These limitations include thatrifo
lottery game may use the themebaigo, roulette, die, baccarat, blackjack, Luc
7's, draw poker, slot machines, or dog racing,” and that “[ijln games uti

computer terminals or other devices, no coins or currency shall be dispsnsets

to playersfrom these computer terminals or devicesCal. Gov't Code §
8880.28(a)(1), (3).

The California Constitution’s tribal gaming provisiadso provides ar
exception to the State’s general prohibition on lotteridss provision states:

[T]he Governor $ authorized to negotiate and conclude compacts . . .
for the operation of slahachines and for the conduct of lottery games
and banking and percentage card games by federally recognized India
tribes on Indian lands in California in accordance with fald&w.
Accordingly, slot machines, lottery games, and banking and percentags
card games are hereby permitted to be condartdabperated on tribal
lands subject to those compacts.

Cal. Const. art. IV, 8 19. This authorization served as the basistfe@ 1999
Compact, which allow tribes like Pauma to engage in casstgle gambling
Artichoke Joes California Grand Casino v. Norto853 F.3d 712, 7128 (9th Cir,
2003) In Artichoke Joe’s several California card clubs and charities challen
wheher this segment of the California Constitution satisfies IGRA’s requireg
that for Class Ill gaming to be lawful, the gaming activities mustideated in g
State thapermits such gamini@r any purpose by any person, organization, or e

.7 1d. at 720;see als®5 U.S.C. § 2710(d)(1)(B) Their challenge required tl
Ninth Circuit to resolve whether “any person, organization, or entity’ should be
to exclude Indian tribes.”Artichoke Joes, 353 F.3d at 720.The Ninth Circuit
concludedthat a tribe is an “entity,” and therefore the relevant portion of
California Constitution “permitsclass Ill gaming within the meaning of IGRA
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legalizing such gaming operations only when conducted by the ‘entity’ of an
tribe.” Id. at 731.

In light of this background, Pauma argued to the State that it has the 1
conduct'lottery gamesbeyond those authorized to the i@ahia State Lottery. (Ji
2-3.) In the Tribe’s view, because “lottery games . . . are . rmiped to be
conducted and operated on tribal lands subject to [gaming] compacts,” Califg
required under IGRA to negotiate with Pauma to allow it to conduct all “lc
games,” not just those “lottery games” conducted by the California Stateyl.
(SeelR 18.)

2. Lottery Games Claims

Pauma brings nine interrelated claims based on this request for adc

lottery games.(SAC {f 21654, see alsd?l.’s Mot. 4:23-18:20.) In Count 1 the

Tribe alleges the State has engaged in “surface bargaining” by employing “d

ndian

ight tc
Q

rnia i

ttery

Dtte

litiona

ilatory

tactics or other forms of ‘sophisticated pretense’ to avoid reaching an agreeant or

the lottery games issueS€eSAC 9 12(quotingFarnsworth on Contracts § 3.26
Meaning of Fair Dealing (4th ed. 20033ee alsd”l.’s Mot. 4:23-8:13(focusing on
the lottery games issug)The Tribe argues the joint record shawat after Paum

requested additional lottery gaméihe State did everything in its power to av

discussing those [gaming] rights for the next fiwended-plus days.” (Pl.’s Mot.
4:27-5:1.) Count 2 relatedly alleges the State has faedegotiate in good faith

because it is trying to protect the California State Lottery from increatd
competition. (SAC 1 2139.)

Next, in Counts 4 throug8, Pauma alleges the State has negotiated if
faith because it has refused to negotiate for certain types of lottery games: (
games not authorized to the California State Lottery, (Count 4, SAC $9925%i)
video lottery erminals, (Count S5AC 91 23634); (iii) video lottery terminals tha

dispense coins or currency, (Count 6, SAC 11295 (iv) games based on a tril

lottery system, (Count 7, SAC |1 241); and(v) games authorized to the Multi
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State Lottery Association or any ethsate, (Count 8, SAC 11 24%9). (See als¢
Pl.’s Mot. 11:1516:23.) Finally, in Count 9, Pauma claims the State negotiats
bad faith by not substantiating its position on whether Pauma can conduct adl
lottery games. (SAC 1 2584; see alsd”l.’s Mot. 16:2418:20.)

The State argues that “[rlegardless of these claims’ multiple lajgme

labels, none shows any failure by the State to negotiate in good faithl Giitis,”

N4

ad In

dition

and “the record of negotiations demonstrates that at all times the State was wjlling t

negotiate with Pauma over lottery games.” (Defs.” Mot. ZB:4ee also id26:1—

29:12, 31:2332:4; Defs.” Reply 3:266:10.) Ultimately, the Court agrees. T

parties’ incomplete negotiations over lottery games do not demonstrate the S
failed to respond “in good faith” to Pauma’s request to negotiate a new corSpe|
25 U.S.C. § 2710(d)(7)(B)(ii)(IN)

At the thresholdlike with other bpics in theparties’negotiationsthe Court
notes the joint record does not demonstrate the parties “reached an impabsx
lottery games issue See Rincon 602 F.3d at 1026; see also LAWI/CSA

Consolidators, Inc. v. Wholesale & Retail Food Distribution, Teamsters LoC;3

849 F.2d 1236, 1241 (9th Cir. 1988A bargaining mpasse occurs when the parti

could well conclude thathere was no realistic prospect that continuation
discussion at that time would have been fulit (citation and quotation mari
omitted).) Pauma claims otherwise in its briefinge€ Pl.'s Mot. 16:24-26), and
Paumaadvanced a similar claim at oral argument, but the Court is unconvince

Pauma’s lastwo communications to the Stafd) expressed the Tribe
preference “to conduct the negotiations in a piecemeal fashigharticulated
Pauma’sposition on additional lottery gameand (3) communicatedhat the Stats
“has not indicated whether it is willing to negotiate for the requestedylgitanes
let alone begin to draft compact language.” (JR—439 In response, the Sta
objected to Pauma’s preference to conduct piecemeal negotiations artkgbrits|

position on additional lottery games:
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The grant of authority to the Governor to negotiate for lottery games
under. . . the California Constitution has always been understood to
encompass those games authorized for play by the California State
Lottery. This was theintent and understanding of the language
proposed by tribal negotiators and presentedht voters as they
considered the amendment to the California Constitution.

However, the State is willing to negotiate to authorize Pauma to offer
certain additional lottery games to be enumerated in the compact.
Specifying the games provides clarity as to the scope of the
authorization, avoids future disputesveeén the partiesand mitigates

the risk of runningfoul of other prohibitions on how lottery games may
be conducted, such as the keno gariered by the California State
Lottery that was found to be an illegal banked game bystigreme
Court in Western Teaon, Inc. v.California State Lottery(1996) 13
Cal.4th 4.

To be clear, the State is not conceding that it has an obligation to
negotiate for all lottergames enumerated in your January 27, 2016
letter (other than those authorized to tBelifornia State Lottery).
Furthermore, the State expressly takes issue with Pawhaityunder
IGRA to seek to negotiate “devices or games that are authorized to any
other statdottery or any other mukstate lotery association,” [ottery
games that are played on videominals,” “tribal lottery systemsor

other lottery systems to the extent operatemoducted off tribal lands,

and ‘video lottery games that dispense coins or currency.”

(JR 24445.) Pauma did not respond to theat®fs negotiationposition. And as
mentioned several timet)e State’s proposed draft compact that ir@ansmitteo
several weeks lateexpressed that theState [was]open, as indicated in pripr

correspondence, to discussion regarding the authorizatiatditfonal enumerated

impasse on the lottery games iss8eeRincon 602 F.3dat 1026.Rather, the State
lette—as well as the notation in its first draft of thetgs new compact provided
to guide their discussionsindicates the Stateemainedwilling to continue

negotiatingwith Pauma on this issu&ee Coyote Valle31 F.3d at 1110That the
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<

~

D

[lottery] games. (JR 261.) In light of the foregoing, the parties did not reach an

S




© 00 N O o A~ W N PP

N NN N DNDNDNNNRRRRRRR R B PR
0w ~N o OO Bh W N EFP O O 0N O O N WDN PP O

State was open to further negotiation on the lottery games issue undercuts Paums

various claimsalleging the State failed to negotiate in good faith on this basis.
Moreover, the Court is unpersuaded by Paunmaagimentsthat the Stat
failed to negotiate in good faith because it engaged in “shadow boxin{yedumsed”

9%

to negotiate for particular subsets of lottery games. In advancing its “shadow

boxing” count, Pauma claims tH&tate engaged in bad faith because the

“simply sen[t] Pauma” a draft compact “that simply omitted any games$ after
the partes backandforth on the lottery games topi¢SAC q 218see als&GAC 1]
228, 223, 238, 243, 248, 253 (repeatedly highlighting that the State sent P

State

auma

draft compact “that simply reonveys the same gaming rights as the 1999

Compact”).) The Tribeisiilarly argueghe focus should be “on answering quest

like ‘why did the State send Pauma a “complete decafnpact]’five hundred and

twenty-two days into the negotiations that was mum on beiln forms of gaming

that instigated the talk8? (Pl.’s Opp’n 24:6-8 (alteration in original). But the drafj
compact provided to guide the parties’ further discussions is not silent on the
request for new lottery games. The relevant portion of the draft has a co
stating that the State is openas indicated in priocorrespondence, to discuss

regarding the authorization afiditional enumerated gam&s(JR 261.)

Similarly unpersuasive Bauma'sepeate@mphasis on thfive hundred and

twenty-two dayf]” length ofthenegotiationdo suppat its allegations concernirtge

ons

Tribe’
mmer

on

lottery gamesssue (See, a., Pl.’'s Mot. 4:2328.) Pauma requested the parties

negotiate a new compact shortly before Thanksgiving in 20E51),andthe final
communication in the joint record is dated April 28, 2016, (JR 24#e in Coyote

Valley, “the record reflects that both parties at times were less than diliggnt

® For the same reasons, the record does not validate Pauma'’s claim that the Stiated'
block all new lotterygames solely on the conjectural basis that one of them could run afoul
law at some point in the future.” (Pl.’s Opp’n 1418 (emphasis in original).) Again, the St

said it was “willing” and “open” to negotiating certain additional lottergnga to be enumerated

in the compact. (JR 244, 261.)
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seeking to move the negotiations forward, particularly because of the Bthte a

Pauma’songoing litigation concerning the 2004 Amendme8eel47 F. Supp. 2
at 1015.For example, the State’s summary of the pdrilasuary 30, 2015, meeti
reports that the partiesliscussed scheduliftheir] next meeting in approximate

May 2015, as theparties’ participating attorney$would] face appellate briefing

deadlines over the next few months.” (JR 20.) Then, in the next commun
dated May 8, 2015, Pauma requested the negotiations be delayatfioerfew
months becausdterecent orders in the pending compact litigation have esser
guaranteed that [the partiesjtorneys will belargely preoccupied until the o
argument scheduled for July 10, 201%SeelR 25.) The parties did naneet until
September 8, 20i5more than six months after their first meetindJR 38.)
Similarly, when the State was slow to respond to Pauma’s January 27, 2016
the Statenoted on March 30, 2016:

The State’s compact negotiating team is currentlyaigotiations with
over forty other California tribes and this necessarily impacts our
scheduling of meetings and response tinma. addition to compact
negotiations, Pauma aride State continue to actively work on the
litigation currently pending at every level of tfegleral courteind have
recenly filed significant pleadings. We are committed to mowimgse
negotiations forward but also understand if the Tribe prefers, as it hag
previously, todefer some negotiation matters until there is a break in
the litigation.

(JR 245.)Herce,Pauma’s emphasis on the total length of the negotiations pai
incomplete picture of the joint recotdOverall, having reviewed the joint recor

“[a]ny delays that may have been caused by the State do not rise to the lead

®In the same vein, the Coutisapproves of Pauma characterizing the State as “enté
month ten of its efforts to stall the discussions” at the second negotiatiaanseSgePl.’s Opp’n
24:1547.) As recounted above, the parties did not meet for approximately six montieg
the first and second meetinrgn part due to Pauma’s request to delay the second meeting b
of the ongoing 2004 Amendment litigation. (JR 25.)
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faith.” See Coyot®alley |, 147F. Supp. 2cat 1015 cf. Rincon 602 F.3d at 1024
26 (summarizing course of negotiations trgganned from 2003 to 2006)
Further, Pauma’s claims centered on the State’s “refusal to negotiaf
certain categories of lottery games do not demonstrate the State failed to neg
good faith. §eeSAC 11 22549.) The State expressed a willingness to negotia
additional games, including those not authorized by the California State L
(SeeJR244, 261.) And, althougthe State informed Pauma that it “expressly t:
issue” with certain remaining categories of new lottery gamesCthet is nof
persuaded that the State’s conduct amounts to a lack of goed-@aithat the partie
had even reached an impasse on these other categories of new GeséR. 204
45.) Cf. Rumsey64 F.3d at 125%noting the State “refused to negotiate with

tribes” concerning “certain staradone electronic gaming devices and live ban

e for
otiate
le for

Dttery.

akes

S

the

King

and percentage card gamegsee alsdMashantucket Pequot Tribe v. State of Cpnn.

913 F.2d 10241027, 1026 & n.2, 1032 (2d Cir. 1990)oting the State “wholl)
fail[ed] to negotiatewhen it“never entered into actual negotiations with the Tr
following its request to “expand its gaming activities to include class Il gam
chance, such as” blackjack and poker).

Nor does the joint record adequately support the conclusion that the
failed to negotiate in good faith because it employed a “protectionist strategy”
at safeguarding the “revenue stream of the State Lotte§€eSAC | 218.) The
Court is unpersuaded that the parties’ bao&forth in the second negotiatig
session demonstrates the State’s representatives “insinuated that . . . th
engaging in [protectionms] to protect the revenue stream of the State Lottel§eg
SAC 1 218;5see als@R 8990 (“I'm not suggesting we would do that.”).) And {
Statesubsequentlgaid it “is willing to negotiate to authorize Pauma to offer ce
additional lottery gamet® be enumerated in the compac{JR 244;see alsalR
261.) If agreeing to negotiate to allow Pauma to offewwv games beyond th

conducted by the California State Lottery is part of the State’s protectionist st
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it is a poor one.The Court cannot conclude the State has failed to respond “in
faith” to Pauma’s request to negotiate a new compact on this [5es25 U.S.C. §
2710(d)(7)(B)(ii)(IN).

The Court reaches the same conclusion for Pauniaism concerning th
State’sallegedfailure to substantiate its position on additional lottery games. P
assignssignificant weight to the State negotiator’'s statement that “{gjtaat of
authority to the Governor to negotiate for lottery games under artickettipn 19

subdvision (f) of the California Constitution has always been understoq

encompass those games authorized for play by the California State Lott#Ry.

244;see als®AC 1 253; Pl.’s Mot. 16:24.8:20.) Pauma argues the Statakbility
to throw out thidaseless claim without any sort of corrective ctadidwed the Stat
to shut down all discussion on lottery games and leave the negotiateohspeles
morass’ (Pl.’s Mot. 18:16-18.) But as outlinel above, the State did not “shut do
all discussio on lottery games.” The next sentence of the State’s letter pro
“However, theState is willing to negotiate to authorize Pauma to offer ceg
additional lottery games toe enumerated in the compac{JR 244.) Further,the
State’sproposed draft compact, which is attacheth&amost recentommunicatior
in the negotiations, similarly expressed that the “State is open, as indicated

correspondence, to discussion regarding the authorizatiadddfonal enumeratg
games. (JR 261.) In light otheforegoing, Pauma does not demonstrate a la
good faith on this basis.

In sum, Pauma’s lottery games clailnased on the parties’ incomplg
negotiations are unconvincingfter Pauma pressed the State on this issue, the
agreed to negotiafer certain additiondbttery games and tookissué with severa
othercategories ohewgames. The Tribe, having received the State’s poiig
this topic never responded to it. And Paumefforts to portray the State as seekK

to shut downnegdiation on this topic are unconvincing. Overall, the Cq

good

auma

d to

e
5
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rtain
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concludes the evidence concerning lottery games does not show the State has fail
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to respond to Pauma’s request to negotiate a new compact “in good fad&25
U.S.C. § 2710(d)(7)(B)(ii)(lL)

D.  Scope of Negotiations

Paumas remaining claim alleges the State negotiated in bad faith by er
procedural barriers to hinder the parties’ negotiations. (SAC 1255This claim
centers on the parties’ dispute concerning the scope of negotiations that sl
above. Hee id.see alsd’l.’'s Mot. 18:2321:11) To recapthe partiesparred ove
whether Pauma’s request to offer two new forms of gaming under the
Compact’'s renegotiation provisierSection 12.4-subjected all of the compiés
terms to renegotiation. The parties resolved their dispute, decided to proceeg
the amendment provisienSection 12.2-and agreed that “the entire compactiifs
for negotiation. (JR 238.) Having secured the State’s agreement that thg
compact is subject to negotiation, Pauma then informed the State that the
“prefers to conduct the negotiations in a piecemeal fashion, focusing on one n

issue and then moving on to the next only after the parties have largely ag

language for the final compact.” (JR 239.) The Sueelined to condug¢

negotiations in this fashion, provided its position on Pauma’s lottery games r¢
and transmitted a draft compact to guide the partigare discussions. (JR 244
46.) The negotiations then ended.

In Count 10the Tribe alleges the State’s “negotiabised this change in tf
basis for the negotiations to shift tscussion from what the State wogjdre to
what it wouldreceive” (SAC { 258.) “As a consequence,” in Pauma’s view,
State’s negotiatorsimply transmitted acomplete draftdompact]'to Pauma that th
State hadprepared for another tribe that incorporates legions of new regul
while simply reconveyinghe same gaming rights of the 1999 Compaet, (slot
machines, house bankedard games, and only those lottery games that the

Lottery has authorized itself tffer).” (ld. (alteration in original).)
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The Court is unpersuaded that this claim demonstrates a lack of goog faith

Althoughthe partiesdisagreenentconcerning the scope of negotiatianay have

causedh delay in their discussionthejoint recordreveals the parties resolved t

his

dispute and pressed onwardwith Pauma then seeking to focus on a single jssue

and the State seeking to negotiate the entire comp#et234-38.) The Court also

notes that during the partiedisputeconcerning the scope of negotiatiptise State

L4

continued to engage Pauma on the lottery games and horse wagering issues. (

183-84, 20809.) Overall, “[a]ny delaysthat may have been caused by the State

[regarding this issuajo not rise to the level of bad faithSee Coyote Valley 147
F. Supp. 2d at 1015Accordingly, when considering the balance of the part
negotiations, the State’s conduct regarding sbepe of negotiations does 1
demonstrate the State has failed to respond to Pauma’s request to negotia
compact “in good faith.”"See25 U.S.C. § 2710(d)(7)(B)(ii)(1)

* * %

In sum, having considered all of Pauma’s twenty bad faith negotidéions;

ies’
not

e an

the Court“cannot conclude from the history of negotiations recounted above

that. . .the State has ne$ed to negotiate in good faithSee Coyote Valley,1B31
F.3d at 1109see als®5 U.S.C. § 2710(d)(7)(B)(i))(Il) The Court therefore desi

Pauma’s motion for summary judgment and grants the State’sroaigm. See

e

Coyote Valley Il 331 F.3d at 1095, 1009, 1117 (concluding “that the Stat¢ has

negotiated in good faith” and affirming the district court’s decision to “den[y
[tribe’s] mation and enter[] judgment for the Stgte
RULE 54(b) DETERMINATION

Having resolved the parties’ cresstions for summary judgment on Paun

| the

a’s

bad faith claims, the Court considers their request to enter a final and appealab

judgment on these claimgéJoint Mot. 2:1924, ECF No. 28.) A district court ordef

IS. . .not appealable unless it disposes of all claims as to all parties or unigsenid

is entered in compliance with Federal Rule of Civil Procedure 5&tnoland Sch

—54 — 16cv1713




© 00 N O o A~ W N PP

N NN N DNDNDNNNRRRRRRR R B PR
0w ~N o OO Bh W N EFP O O 0N O O N WDN PP O

Dist. v. Inland Emjpe Energy Ctr., LLC 548 F.3d738, 747 (9th Cir. 2008)This
Court’s resolution of the parties’ cresmtions does not dispose of this action ir
entirety—Paumaalso brings two claims against the State for breacthef1999
Compact. (SAC 11 3%20.) Hence, the Court turns to Rule 54(bThis rule
provides:

When an action presemnsore than one claim for relief . , the court
may direct entry of a final judgment as to one or mbte fewer than
all, claims. . .only if the court expressly detames that there is no just
reason for delay Otherwise, any order or other decision, however
designated, that adjudicates fewer than all the claimsloes not end
the action as to any of the claims.and may be revised at any time
before the entry of a judgment adjudicatingtladl claims]]

1 its

Fed. R. Civ. P. 54(b)“Thus, as Rule 54(b) makes plain, “[f]inality is achieved anly

if the court takes each of two stepg must make an ‘express determination that

there is no just reason for delagrid it also must makean express dir¢ion for the
entry of judgment.” United States v. Gila Valley Irrigation DisB59 F.3d 789, 79

(9th Cir. 2017)(quoting15A Charles Alan Wright, Arthur R. Miller & Edward H.

CooperFederal Practice and Procedure: Jadiction and Rel@dMatters8§ 3914.7
(2d ed. 1990)
Rule 54(b) “was adoptedspecifically to avoid the possible injustice

delay[ing] judgment o[n] a distinctly separate claim [pendinglididpation of the

entire case . . .The Rule thus aimed to gonent, not diminish, appeal opportunity.

Jewel v. Nat’'Sec. Agency810 F.3d 622, 628 (9th Cir. 201@&)terations in original
(quotingGelboim v. Bank of Am. Corp:=- U.S.---, 135 SCt. 897, 90203 (2015).

Although the Supreme Courhds eschewed setting narrow guidelines for dig

-

of

)

trict

courts to follow when applying Rule 54(b), the Court has discussed “factors that

may inform a judge’s decision.\Wood v. GCC Bend, LL,&22 F.3d 873, 878.2
(9th Cir. 2005)

Initially, “a district court must take into account judicial administra‘tive
h

interests” to “assure that application of the Rule effectively ‘preserves the

— 55— 16cv1713
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federal policy against piecemeal appéalurtissWright Corp. v. Gen. Elec. Co.

446 U.S. 1, 8 (198Q)guotingSears, Roeluok & Co. v. Mackey351 U.S. 427, 43

(1956). In doing so, the court may considevliether the claims under review were

separable from the others remaining to be adjudicated and whether the natu
claims already determined was such that no appellate court would have to de
same issues more than once even if there were subsequent appedisaddition,
the district courshould assess the equities of the case to determine whether
a just reason for delaysee Wood422 F.3d aB882 n.7;see alsaCurtiss-Wright, 446

re of tl
cide tl

there |

U.S. at 8, 1(recognizing the winning party’s financial stake in an early outcome as

one of the equities the district court may consider under Rule 54(b)).

The Court finds entering a final judgmamder Rule 54(bdn Pauma’s bad

faith negotiation claims is appropriate.  First, in considering the jud
administrative intereststhe Court notes that Pauma’s bad faith claims
analytically distinct from the Tribe’s remaining two claims. i\lthe firstgroup of

claims address the requirement taegotiate in good faith under IGRAhe

cial

are

remaining two claims are essentially breach of contract claims. There i som

overlap in the backstory for these two sets of claims, but even if there is a sub
appeal,an gpellate courtwould not have to decide the same issues. In addi

having assessed the equitit®e Court does not discern any just reason for d

Seque
tion,

elay.

Consequently, the Court will direct entry of final judgment on Pauma’s bad faith

negotiation claimsSeeFed. R. Civ. P. 54(b).
I
I
I
I
I
I
I
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CONCLUSION
In light of the foregoing, the CouRENIES Pauma’s motion for summa
judgment (ECF No. 37) anGRANTS the State’s crosmiotion for summar
judgment (ECF No. 36). Further, the Clerk of the Court shall arfieal judgmen
under Federal Rule of Civil Procedure 54¢m Counts 1 through 20 of Paum
Second Amended Complai(ECF No. 27)n favor of the State and against Paur
ITIS SO ORDERED.

/) . i T
DATED: September 2§ 2018 ,:;_g]‘a,f_,{“u. 4q ‘-;&;’.{L}fﬁ{_.ft_.;(:
Homn. Cynthia Bashant
United States District Judge
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