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borlake Homeowners Association Do

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICTOF CALIFORNIA

ALBINA G. LUMETTA, Case No.: 16c¢v1817- AJB (JLB)
Appellant,
ORDER AFFIRMING THE
V. BANKRUPTCY COURT'S RULING
ARBORLAKE HOMEOWNERS
ASSOCIATION,
Appellee,

Appellant Albina G. Lumetta (“Lumetta’appeals the United States Bankrug
Court’s Order denying her Application for &rder to Show Cause (“OSC”). (Doc. N
1.) Lumetta contends that Appellee Arlatie Homeowners Association’s (“AHA
affirmative action of sending out a case ngeraent conference letter after Lumett
debts had been discharged is a willfidlation of the discharge injunctiorSde generally
Doc. No. 33.) Specifically, oappeal, Lumetta asserts that AHA had an unqualified
to dismiss her state court action, an O8Gutd have been issued, Lumetta had no du
mitigate her damages, and that it was imprdpethe bankruptcy court to deny Lume
discovery. [d.) For the reasons stated maofully below, the CourtAFFIRMS the
bankruptcy court’s rufig denying the OSC.
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l. BACKGROUND
On January 8, 2014, AHA sued Lumettadder husband, JolHaul Lumetta (“Mr,

Lumetta”), in San Diego County Superior Co(ihe “State Court Action”) for numeroulis

causes of action and seekingraégmes for delinquent monthlssessments, late charg

ES,

pre-judgment interest, and attorney’s feed aosts. (Doc. No. 3-1 at 328; Doc. No. 338 at

4; Doc. No. 39 at 9)On August 25, 2014, Lumetta retachDoan Law Firm (“Doan”) tq

A=)

file for Chapter 7 relief. (Dad\o. 3-1 at 328; Doc. No. 33 4t) Thereafter, on Septembher

4, 2014, Doan sent AHA a cemand desist order indicatirigat Lumetta would soon be

seeking bankruptcy protection. (Doc. Nol &t 130.) AHA responded to the cease
desist letter via email on Septemi€, 2014. (Doc. No. 33 at 4.)

Lumetta then filed her Chapter 7 petitiamthout her husband as a co-debtor,
October 31, 2014. (Doc. No. 3-1 at 9.) AHéceived notice of the bankruptcy filing
November 5, 20141d. at 138.) Two days later, AHA filea notice of stay of proceedin
as to Lumetta in the State Court Actiold. @t 228.)

On January 9, 2015, the ®tatourt held a trial readies conference in which |i

indicated that because Lumetta and Mr. Lumetteae married, it wished to stay the en
action as to both of themd( at 142, 148-150, 328.) AccordipglAHA then filed a secon
notice of stay of proceedings ashe entire case on January 14, 200d.4t 226.) Despit
the second stay, Lumetta continued to mexevarious state court documents betw|
January 9, 2015, anthnuary 21, 2015ld. at 328.) Lumetta’s bankptcy then continue
to follow its normal course with sicharge entered on February 9, 201d.4t 80.)

On March 11, 2015, AHA, through its attorney Elizabeth®éllls. Call”), filed a

Notice of Termination or Modification of & (the “Notice of Termination”) in the

superior court. Ifd. at 158; Doc. No. 41-1 at 9.) Ms. Call signed this notice ag

1 Pinpoint cites are in referencette CM/ECF page number and not the number listed on the origi
document.

2 Ms. Call is no longer employed Gtreen, Bryant & French, LLP thetii that represented AHA. (Dog.

No. 3-1 at 330-331.)
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“declarant” and under penalty of perjuryd.j Moreover, under question three, Ms. Call
stated that the January 14, 2015 notice vasated by the order of another coultl.)(
Additionally, under question five, Ms. Call repeesed that the stay had been vacated, was
no longer in effect, or was modifiegiith regard to all partiesld.) Lastly, the Notice of
Termination included a printout from Lumettdankruptcy docket showing that her debts
were discharged. (Doc. No. 3-1 at 257.)
On July 10, 2015, Ms. Call attended a status conference. (Doc. No. 33 at 6; Doc. N
39 at 9.) Neither Lumetta nor Mr. Lumetta atled. (Doc. No. 39 at 9.) During this status
conference, AHA contends that Ms. CalldtaJudge Timothy Taylor that Lumettg’'s
discharge had been entefe(d.; Doc. No. 3-1 at 259-60.udge Taylor then continued
the case status conference to August 21, 2&i& ruled that if Lmnetta and Mr. Lumettpa
did not appear at the continugtditus conference that theirsarers would be striken. (Doc.
No. 3-1 at 239.) Judge Taylor then ordered Ms. Call to serve a notice of his ruling c
Lumetta. (d. at 239, 260.)
Lumetta received the Nioe of Case Managementofference statement (the
“Notice of CMC”) on July 13, 2015(Id. at 160-61.) The letteraed that: (1) a status
conference was held on July 10, 2015; t(®re was no appearance by Lumetta or|Mr.
d

be lifted; and (5) if Lumetta and Mr. Lumetfailed to appear that their answers would be

Lumetta; (3) a case managemeomference was sfor August 21, 2015; (4) the stay wou

striken and AHA would be permitted émter default against them bothd.{

After receiving these notices, Lumet@antacted Doan on July 15, 2015. (Doc. No.
33 at 7.) Attorney Michael Doan, who was outtloé country at the time, tried to assure
Lumetta that the lawsuit was not propdd.X Doan then contacted AHA on August|7,
2015, and demanded that they dismiss the State Court Actibh.AHA responded

electronically on August 10, 2015, and file@ tismissal on the same day. (Doc. No.|3-1

3 Lumetta argues that there is no transcript of¢tdasus conference othemtnthe minute order. (Doc.
No. 33 at 6.)
4 Lumetta mistakenly states that tdetice of CMC was received on July 13, 201d. at 7.)

3
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at 329; Doc. No. 41-1 at 21-23.) The stabairt did not enter the dismissal until Aug
11, 2015, and Doan and Lumeticeived notice of the dismissal on August 28, 2|
(Doc. No. 3-1 at 329.)

On August 26, 2015, Lumetta applied fom OSC with the bankruptcy court

determine why AHA should not eeld in contempt for violang the discharge injunction.

(Id. at 84-85.) Lumetta asserts that as a resuMHA’s failure to immediately dismiss th
State Court Action with prejudice, she eddg receiving: (1) numerous documents fr
state court; and (2) the Notice of CM@l.(at 86-90; Doc. No. 33 at 8.) This then allegg

caused Lumetta a variety ofrdages including: (1) actual dages for emotional distres

aggravation, exam resettirdglayed employment, and wastede working on the lawsuif;

(2) lost wages; (3) medical expenses; (4) dgsaimilar to those recoverable in an ac
under the Rosenthal Fair Debtl@otion Practices Act; and (B)torney’s fees and cos|
(Doc. No. 3-1 at 90-93.)

On October 5, 2015, after the bankruptzyurt heard initial arguments on tk
matter, itissued a tentative ruling stating thafas inclined to grant the OSC and reques
that both parties attend thedring to discuss the deadisifor submitting evidence ai
briefing on the matterld. at 193.) On December 23, 2018 bankruptcy court request
additional briefing from both paes. (Doc. No. 33 at 9.pn February 24, 2016, tf
bankruptcy court continued tiheatter until the testimony of M€all could béaken. (Doc
No. 3-1 at 241.)

On March 17, 2016, Ms. Call tefged that she served tlidotice of CMC at the stat
court’s request.l@. at 261; Doc. No. 43 at 13.) Specifically, Ms. Call stated that shg
not in the practice of challenging a state cquoige’s direct ordertDoc. No. 3-1 at 263,
Nor was it Ms. Call's custom to reengage Judgglor and correct him in regards to
rulings. (d.) After Ms. Call’s testimony, closing guments were madsy both parties an
the matter was taken under submissibd. t 245.)

On June 3, 2016, the bankruptcy court denied Lumetta’s application for af
even though it agreed thattechnical discharge olation was committed.ld. at 338.)

4
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Specifically, the bankruptcy court denied Lutaés application because it found that AHA

had satisfied its burden in m@nstrating why it was unable t@mply with the discharg
injunction and that Lumetta fadeto mitigate her damagesd(at 338-339.)
. PROCEDURAL BACKGROUND

On July 14, 2016, Lumetta filed a notioEappeal from théankruptcy appellat
panel with this Court. (Doc. No. 1.) On@ember 3, 2016, AHA filed a motion to dism
for lack of jurisdiction, (Doc. No. 5), whickas denied on FebruaBy 2017, after the Cou
requested supplemental brigji (Doc. Nos. 10, 18.)

On February 13, 2017, Lurte filed a motion for sanains, (Doc. No. 20), and an

March 10, 2017, filed an objection. (Doc. No. 28.) On Mé&t2, 2017, AHA filed a motio

to strike Lumetta’s late fik Reply brief to her motion fasanctions. (Doc. No. 30.) On

March 23, 2017, Lumetta filed a@x parte motion for exterm of time to file her Repl

in support of her motion for sations. (Doc. No. 35.) On Aprl9, 2017, the Court denied

Lumetta’s motion for sanctions, granted AHA’stoa to strike, denied Lumetta’s ex pa

application, and denied AHA'’s cross-motion for sanctiofee generally Doc. No. 50.)

Briefing for this appeal was oapleted on April 3, 2017. (Doblo. 45.) This Order follows.

[ll.  LEGAL STANDARD

A. Factual Findings are Reviewed Under the Clear Error Standard

“Clear error is the standard under thel€ml Rules of CiviProcedure for appellate

review of [lower] court findings of fact.Escobar v. Flores, 183 Cal. App. 4th 737, 74
(2010). “Clear error exists onlyhen the reviewing court isftewith a definite and firn
conviction that a mistak has been committedMilenbach v. C.I.R., 318 F.3d 924, 93
(9th Cir. 2003) (citation omitted). Specificallynder the federal stdard, “a finding is
clearly erroneous [only] wheadthough there is evidence to support it, the reviewing (¢

on the entire evidence is leftth the definite and firm congtion that a mistake has be

committed.” Escobar, 183 Cal. App. 4th at 748. (internal quotatiord amtation marks

omitted).
I
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B. De Novo Review

“This Court independentlyeviews the bankruptcy court’s rulings on appeal f
the [bankruptcy ppellate panel].Diamant v. Kaspanan (Inre S. Cal. Plastics, Inc.), 165
F.3d 1243, 1245 (9th Cir. 1999) (citiMyeisberg v. Shearson Lehman Bros., Inc. (In re
Weisberg), 136 F.3d 655, 657 (9th Cir. 1988).
IV. DISCUSSION

On appeal, the crux of Lumetta’s argumisrthat an OSC should have been fileg
it was an error to excugeHA’s willful violation of 11 U.S.C. § 524(a)(2)y affirmatively
filing the Notice of Termination(Doc. No. 33 at 2, 5.) Spewélly, Lumetta argues in h{
opening brief that: (1) AHA had affirmative duty to dismiss the State Court Action;

the OSC should have been issued; (3) timkihgotcy court should va allowed discovery;

and (4) that Lumetta had no duty to mitigate her dama§esgénerally Doc. No. 33.)
The Court will consider Lumetdts unqualified duty argument first. The Court will th
turn to her remaining argumerds the Court’s analysis of tleesontentions is related.

A. Lumetta Did Not Have an Unqualified Buo Dismiss the State Court Actic

Lumetta’sinitial arguments that cases such &skanos & Adler, P.C. v. Lestien,
309 F.3d 1210 (9th Cir. 2002) hold that AHAdhan affirmative duty to discontiny
Lumetta’s State Court Action upon dischargDoc. No. 33 at 15.) AHA retorts th
Lumetta’s argument misconstrues the meaningskénos and that the bankruptcy col
did not err in holding that AHA did not have affirmative duty to dismiss the State Co
Action. (Doc. No. 39 at 11.)

At the outset, the Court notes thae thankruptcy court in its order denyi

Lumetta’s application for an OSC rejected her us&sénos, noting that the case w

sUnder § 524 a discharge “operatesan injunction against the comntement or cdimuation of an
action, the employment of process,ar act, to collect . . . any sudebt as a personhability of the

debtor . ...” 11 U.S.C. § 524(a)(2). “A party who kmogly violates the dischaegnjunction can be held

in contempt under section 105(a) . . Ln'tre Zilog, Inc., 450 F.3d 996, 1007 (9th Cir. 2006).
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“factually distinguishable and inapposite.” (Doc. No. 3-1 at 336.) Moreover
bankruptcy court disagreed that AHA hadusngualified duty to immediately dismiss t
State Court Action.Ifl. at 337.) Instead, the bankruptcy court held that the only affirm
duty AHA had was to automatically dismigsstay Lumetta’s pending collection actig
(1d.)

Having reviewed both parties’ arguments tontrolling legal authority, as well
the bankruptcy court’s previous ruling, the Court finds that the bankruptcy court c

clearly err in making the foregmy determinations. First, ti&ourt notes that Lumetta h

mischaracterized the Ninth Circuit’s holding Bskanos. In Eskanos, a debtor filed for

bankruptcy and thereafter heeditor filed in state court a collection action against
309 F.3d at 1212. Almost two months latére creditor dismissed the state collect
action.ld. In analyzing the situation, bankrupthydge Adler stated that 11 U.S.C. § 361
was unambiguous in that it “prohibits the tanation of judicial atons,” which “includes
the maintenance of collectiontams filed in state court.td. at 1213. Thus, the cou
deemed that the creditor’'s actions includoierlining to take the debtor’'s phone c3
regarding his bankruptcy filing, fiesal to stay the state court action, and failure to ex|
its delay ultimately violated the automatic stay and thus sanctions were approgr izt
1212, 1215.

Unlike the debtor irEskanos, the present matter doest involve a post-petitio
collection action against a debtor. Here, AHISst filed suit against Lumetta and K
husband in January of 2014. (Dddo. 3-1 at 103.) Then nearly eight months later
October 31, 2014, Lumetta filed for Chapter 7 relilf. &t 1-2.) Next, the Court finds 1

statement ireskanos that reflects the assertion that #nés an affirmative duty to dismig

a state court action upon a debtor’s dischargtesd, the Court agreegth the bankruptcy
court and finds thaEskanos only held that there is arifiamative duty to either stay @
dismiss a debtor’s collection actideskanos, 309 F.3d at 1214. The Court highlights t
Lumetta followed this obligation dutifully at stayed Lumetta’s State Court Action t
days after it received notice of Lumetta’snkeuptcy. Finally, most fatal to Lumetta

7
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claims is thaEskanos only involved an analysisnder 11 U.S.C. 8§ 362(a)(1). at 1213
14. Whereas, the present matter involvescliirge injunctions under 11 U.S.C
524(a)(2). Lumetta contends that as § 368 8 524 are so similar, the Court may
apply the holding irEskanos to this appeal. (Doc. No. 3@ 17-18.) However, Lumett
neglects to provide persuasilegal citations to argue this viewpoint. Accordingly,
Court declines to extend the reasoningskanos to the instant action and finds its holdi
inapplicable to the issues at hand.

Next, the Court finds the cacophony oése law provided by Lumetta to
unpersuasive. Lumetta pointsgeveral cases to supporethontention that 11 U.S.C.
524 requires the discontinuation of lawsuitso¢DNo. 33 at 15.) Hower, the Court note
that the case excerpts provided by Lumetta rmobening brief fail to reflect this argume

Moreover, the majority of the cases involvedtpodlection actions that are inapposite

the present matter. For example, the couhhire Gurrola, 328 B.R. 158, 171 (B.A.P. 9t

Cir. 2005) held that various filings includirgletter demanding payment of the debt,
filing of a counterclaim, request for entry offdelt, and entry of default all violated t
automatic stay. Inn re Rhyne, 59 B.R. 276, 277 (Bankr. B. Pa. 1986), the credito

proceeded to state court and obtained a jgragainst the debtors after they had f

for Chapter 7 relief. Additionally, iln re McCool, 446 B.R. 819, 823 (Bankr. N.D. Ohi

2010), the court held thatcaeditor’s action of sending nine collection notices deman
payment of a debt violatdte discharge injunction.

Lastly, Lumetta argues under a sectioledit‘Commission versus Omission” th
AHA had to either immediately dismiss theatet Court Action or immediately file &

additional “Permanent” Notice of Stay. (Dddo. 33 at 16.) However, this one sente

assertion is neither supported by case laswherrecord. Thus, theddrt is unsure as to

whether the alleged failure to file a permaah notice of stay violates the discha
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injunction. Consequently, the Cadinds this argument baseléss.
Based on the above, the Court finds thatliankruptcy court didot clearly err in

concluding that AHA did not have an affiative duty to immediately dismiss Lumetta’s

State Court Action upon discharge.
B. WaivedArguments
Pursuant to Federal Rule of BankmyptProcedure (“FRBP”) 8014(a), the Coprt

deems the remainder of Lumetta’s argumémtser opening brief waived. The pertingnt

parts of Rule 8014 state that]t{e appellant’s brief musbatain the argument, which must

contain the appellant’'s contemtis . . . with_citations to éhauthorities and parts of the

record on which the appellant relieBed. R. Bankr. Proc. 8014(a)(8).
I Whether the OSC Should Have Been |ssued

The Court first turns to Lumetta’s cemtion that the bankruptcy court erred|by

declining her application for a®SC. (Doc. No. 33 at 17.) lsupport of this argument,
Lumetta asserts that: (1) she did not cohserdelaying the OSC; and (2) an OSC i
required by law.I@. at 17-18.) After a careful review bbth parties’ arguments and brigfs,
and the record on appeal, the Court finds Lurnfteeissertions in support of her contentjon
that an OSC should have been filed to be groundless.

Here, both of Lumetta’s contentions amagly barren statements made without any

reference to persuasi legal citationg. At most, the three toofir sentences of analysis

provided by Lumetta in these sections amount to nothing more than Lumettals ow

conclusory speculations. Thus, it is no surprise that the Court is unable to conclude that

OSC should have been issued. AccordinglythesCourt is not willng to act as counsgl

for Lumetta and furnish persuasive case lasupport her assertions on appeal, the Court

finds these arguments regarding consent ancath@SC is required dgw to be waived,

®Discussedupra pp. 9-12, the Court also deems this argnhwaived pursuant to Federal Rule of
Bankruptcy Procedure 8014(a)(8).

" The Court notes that Lumetta dgerovide a case citation in suppofter argument that an OSC is
required by law. But, even a cursory glance at¢hse shows that it does not reflect her argument gn
appeal and thus is inapplidalio the present matter.

9
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See Niko v. Foreman, 144 Cal. App. 4th 344, 368 (2006)An appellate brief shoul
contain a legal argument witktation of authorities on the points made. If none is furnig
on a particular point, the court may treat itnssved, and pass it without consideratior
(internal quotation marks and citation omittese also Mansell v. Bd. Of Admin. of the
Pub. Emp. Ret. Sys., 30 Cal. App. 4th 539, 545 (199@yaiving appellant’'s arguments
she failed to “brief the statutory issue on agpe . [and] presentkeno intelligible lega

argument as to any other contention€fty. Nat. Bank and Trust Co. of Santa Barbara

v. Sheppard, 136 Cal. App. 2d 205, 223 (1955) (holding tihé not the role of an appellate

court to act as counsel for either party to an appldgson, Robbins, Dalgarn, Berliner,
Carson & Wurst v. Louisiana Hydrolec, 854 F.2d 1538, 1548 (9th Cir. 1988).

Furthermore, the Court notes that Lutas argument whether it was “proper
the Bankruptcy Court not to issthe [OSC] after finding a priafacie showing of a willfu
discharge violation undeg 524(a)(2), since itcould negatively affect professional
reputationg].]” is also waived. (Doc. No. 33 at ZThough Lumetta states that this is ¢
of her issues presented on appeal, the Caudsfno further reference to this argumen
the remainder of eopening brief.

. Duty to Mitigate Damages
Lumetta argues that the bankruptcy couecdtno binding authority when it held th

she was obligated to mitigate her damag¢iesc. No. 33 at 19-20.) Additionally, Lumetta

asserts that there was nothing furthex sbuld do to mitigate her damagdslL)(For the
same reasons as above, this assertion is also waived.

Here, not only has Lumetta aig failed to yield any ledaitations to support he
contentions, but the final flaw to her claimtiet the bankruptcy court did in fact cite
binding authority that very clearly states thdten a court award®asonable attorney
fees that the court must consider whethesé costs could have been mitigated. (Doc.
3-1 at 338-339.) Moreover, th@ourt highlights that the laws well established that i

determining reasonable damages, the bankrugayt “must examine whether the del

could have mitigated the damages . . Roman (In re Roman), 283 B.R. 1, 12 (9th Cir.

10
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B.A.P. 2002);see also In re Hill, 523 B.R. 704, 719 (Bankr. D. Mont. 2014) (“Un(
Roman the [c]ourt must examine whether the Deltould have mitigad her damages
. (2) what portion of those costs was reasonad@pposed to codtsat could have beeg
mitigated.”); In re Risner, 317 B.R. 830, 840 (Bankr. D. Idaho 2004). Accordingly,
stark half page argument withoamy reference to legal citans lacks foundation and
thus forfeitec?
iii.  Discovery

Lastly, Lumetta argues that the bankruptourt should haveforded her discoven
pursuant to Bankruptcy Rule 9014Doc. No. 33 at 19.) In omsition, AHA contends tha
the bankruptcy court was not required to alldiacovery and that Judge Latham left
issue of discovery opefDoc. No. 39 at 18-19.)

Ultimately, the Court finds this contentiavaived, but for dissimilar reasons th

above. Here, though Lumettdes to one ninth circuit caséd to a local rule, her argumg

still fails as it does not cite to the recofde Inre SC., 138 Cal. App. 4th 396, 406 (2006)

(“When an appellant’s brief rkas no reference to the pages of the record where a
can be found . . . [the] court nerdt search through the record in an effort to discove
point purportedly mad®. Thus, Lumetta has againgaled the Court in the untenal
position of having to provide evidence to sugigeer arguments on appeal. However,
is not the Court’s responsibility.

Furthermore, the Court highlights that the amendments to Rule 9014 states

“discovery rules made appéible in adversary proceedingpply in contested matte

unless the court directs otherwisBeé Fed. R. Bankr. P. 9014d¥isory Committee Notes

2002 Amendments. Based on the record, the Court finds Judge Latham “d

8 The Court reiterates that it is not this Court’s functimserve as Lumettaandby appellate counse
and provide her with a foundatiaf persuasive case law sopport her arguments on appé&ae
Mansell, 30 Cal. App. 4th at 545-46. Thus, in sum, tlea€finds that Lumetta has failed to properly
plead her arguments pursuant to FRBP 8014(a)(8.)

Lumetta asserts that the only discovery tleaiuored before the bankruptcy court submitted the
application for the OSC was the limited hearinigrtg the testimony of Ms. @a(Doc. No. 33 at 19.)

11
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otherwise.” The Court notes that after courtssad finished presenting their argument
Ms. Call's two hour testimonyudige Latham asked counsel bwth parties if any furthg
discovery was needed. (Doc. No. 3-1 at 324¢. No. 43 at 73.) In response, counsel
Lumetta argued that it would be beneficiahtore the dates of when Lumetta got her ng
of foreclosure.I@d.) Judge Latham acknowledged thesmpwents and then stated that
would be taking the “matter undsubmission” and that he would look “carefully
whether we have no technical violation or if hgve an excused vation and whether th:
occasions any need for other discoverid. gt 340-341.) In response, Lumetta’s cout
neither took issue with Judge Latham takihg matter under submission nor objecte

his previous statements.

In sum, the Court finds that not onlyddiudge Latham directly ask both parti

whether further discovery was needed, ¢her actually no evidence during Ms. Ca
testimony that shows that Judge Lathamdoidor disallowed any further discovery frg
occurring. Accordingly, this argment lacks merit and is also wed for failure to cite tqg
the record.
IV. CONCLUSION?0

Based on the foregoing, the CoARFIRMS the bankruptcy court’s rulings in @
respects. The Court directs the Clerk of Cou€t®SE this case.

IT IS SO ORDERED.

Dated: May 12, 2017 QM%,@

fHon. ﬁnthony J .ﬁ’attaglia
United States District Judge

9n Lumetta’s opening brief, she lists six issuaduding issue three “[w]as it proper to excuse the
willful violation of the discharge injunction evéhough Appellee was unable to comply with the
discharge injunction as a direct result ofaten wrongful conduct and fraud committed on the state
court?” and issue five “[w]as it proper for ther&auptcy Court to deny all civil contempt damages
despite its finding of a willful didzarge violation?” (Doc. No. 33 at)ZThe Court is unable to respond
to these arguments as there is no further reference to these two issues in the remainder of Lumg
opening brief.
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