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bd States of America et al Doc

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICTOF CALIFORNIA

I. PEREZ, a minor, by and through his Case No.: 16¢cv01911 JAH-MDD
Guardian ad Litem, Israel Perez; and
NORMA PEREZ, FINDINGS OF FACT,
Plaintiff CONCLUSIONSOF LAW AND
"I ORDER

V.
UNITED STATES OF AMERICA, et. al.,

Defendant

INTRODUCTION

|. Perez, a minor, through his Guardeh Litem, Israel Perez, and Norma Pg

seek damages for injuries resulting from Defent United States of America’s negligel

during I. Perez’s birth. Kenneth Sigelmand Andrew Chivinski appeared on behall
Plaintiffs and Stephen Terrell appeamdbehalf of Defendant at trial.

After hearing testimony and argument of calreg the trial, the matter was tak
under submission. The parties filed separapplemental briefs following trial. Havin
considered the testimony and argument gme=sd by the parties at trial and |
supplemental briefs, this Cdumakes the following findings dact and conclusions (

law:
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. On December 31, 2013, Norma Perez @né=d to Naval Hospital Camp Pendle

. While in triage at NHCP, Nmna Perez was connectedlte electronic fetal monitc

. NHCP staff noted variable delerations on the electra@ietal monitor while Normj

. A variable deceleration is an abrupt diod@HR lasting more than 15 seconds

. NHCP staff admitted Norma Perez to Lalaod Delivery at 1:30 a.m. because

. NHCP staff developed a management plan that included IV bolus, position ch

FINDINGS OF FACT

(“NHCP”) at approximately 1:00 a.nShe was pregnant with |. Perez.

. Norma Perez had previously deliverdtiree children vaginally with no

complications.

which monitors fetal heart rate (“FHR"hd a mother’s uterine activity. The purpc
of fetal monitoring during labor is tevaluate the adequa®j fetal oxygenatior

during labor.

Perez was in triage.

less than 2 minutes. Variable decelenadi are generally caused by umbilical ¢
compression which cuts off oxygen to thd¥pa Severe variable decelerations fq

long period of time suggests the babwat risk of suffering injury.

the variable decelerations and notified the obstetrician. Thetobsn was advise
that Ms. Perez was admitted to the hospital after having arrived with deep v
decelerations due to conceifos the possible need of a surgeon.

The obstetrician performed duties as tonsulting obstetrician on duty at NH(

and did not have primary caresponsibilities for Norma Perez.

and oxygen. These are intrauterine se#ative measures intended to incre
oxygenation to the baby and cause iderdifi@riable decelerations to retutm

baseline.

. In response to continuing variable decal®ns between 1:30 a.m. and 2:36 4.

NHCP repositioned Norma Perez, adrsiared an IV bolus, administer
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Terbutaline to slow uterine contractions and called the obstetrician. The fete

heartbeat temporarily returnéal baseline at 2:42 a.m.

10. During cross-examination, a NHCP nuggistaff's attention was directed to
exhibit (a fetal monitoringstrip) relating to the 6-minatvariable deceleration
2:36 a.m. The witness’s verbal respoasd non-verbal demear — her unnerving
physical reaction to the evidence - cleardflected the staff's oversight of th
significant, prolonged variable decedéon episode in the management
monitoring of the care fdr Perez and Norma Perez.

11. Expert witness Albert Phillips, M.D. astified the prolonged deceleration lastif
for six (6) minutes beginning at 2:36 a.mdaadditional variable decelerations tl
were not timely addressed by the staff, as having a significant negative impa
the health and well-being of I. Perez.

12. Based upon the expert testimony andlel evidence in the case, it is reason;

to conclude that the events in paggrs 10 and 11 were significant, defin
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moments in |. Perez’s care, or lack of cama] a substantial cause or factor resulting

in |. Perez’s injury.

13. At 2:46 a.m., the obstetrician arrivedtla¢ beside of NormRerez, examined hq
and noted severe to moderatgiables that returned tmaseline. Notwithstandin
her knowledge that Norma Perarrived at the hospitalith variable deceleration
the obstetrician noted a plan to antatg vaginal delivery unless indication f
cesarean delivery occurs.

14. Recurrent variable decelerationsumed around 3:10 a.rfollowed by anothe
prolonged variable d@eleration. No action was takenresponse to the prolong
deceleration.

15. Additional variable decelations occurred between 3:40m. and 3:50 a.m. whig
NHCP staff considered a Category |l witte fetal monitor strip moving towards

Category lll. Labor and Delivery nursesdrained to contact a provider if th

believe a strip is transitioning from Categdirto Category Il as such movement i
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indicative of cesarean section delivery.The obstetrician was notified
approximately 4:00 a.m.

16. A severe variable déelegation occurred at 4:05 a.mn response, NHCP sta
repositioned Norma Perez and adisiiered |V fluid bolus.

17. The obstetrician was called 4:15 a.m. and arrived 4t17 a.m. the obstetricig

at

1

attempted a practice push aned resuscitation measures including administering

Terbutaline and performing an aminfusion at 4:26 a.m.

18. A cesarean section was ordered as sodNagsia Perez consented to a cesa
section at approximately 4:32 a.m. NarifPerez was moved the operating roor
at 4:42 a.m. The cesarean section padormed at 4:57 a.nand |. Perez wa
delivered at 5:01 a.m.

19. An Apgar scale scoring arination was administered énPerez at birth. At
Apgar examination is a ten-point scale sagrsystem that is used as a predicto
life or death and the risk of brain injury mewborns. Up to two points are given
each of 5 parameters including heart raigor, cry and tone. The Apgar score ral
for a normal healthy baby is 8 to 10. Atthi I. Perez was givean Apgar score ¢
1 at 1 minute, 4 at 5 minutes and 4 at 10 minutes.

20. |. Perez was transferredXaval Medical Center San Dieghortly after birth. Hg
was diagnosed with hypoxic ischemic encéppathy which is a result of perinat
asphyxiation, Heemained hospitalized for 6 weeks.

21. Norma Perez delivered a healthy child after the birth of I. Perez.

22. |. Perez suffers from oebral palsy, spastic quaplegia, seizures, cognitiv
impairment and visual impairment. Heg incapable, and will continue to
incapable, of independently performingyaactivities of daily living, working o
living on his own. Because of his bramury, |. Perez willnever graduate fron
mainstream schools, read books, play spabtain employment, pray, get marri

or raise a family. He is unlikely to Waunassisted or experience a meaning

conversation with another pers He will be visually irpaired his entire life. .

4
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Perez has established that he will be cletey dependent upahird-party care for

the remainder of his life.

23. As |. Perez's physical 22 and mental condition changéth age, the ability o
Norma Perez to manage all of I. EEs non-medical needs and challenges
decrease. Additionally, Perez’s medical needs wilead the attention of a skillg
medical provider having at a minimum Licensed Vocational Nurse (“LVN’
credential.

24. |Israel Perez, |. Perez’'s father, receisag8ED, an associategiee, and a bachelor
degree in criminal justice, which he eadnwhile on active duty in the United Stal
Marine Corps. After his retirement, é&l Perez received a master's degre
Humanities. At the time of trial, IsraBlerez was registered b@gin a program 4
California State University Dominguez Hills to recee a community colleg
teaching credential.

25. Norma Perez graduated from high schoeteived vocational training, becam

Certified Nurse Assistant, and obtained cedifion as a Medical Assistant. H

goal before giving birth to I. Perez wasrtiurn to school, gduate from college

and become a Registered Nurse (“RNiid eventually, a Nurse Practitioner.

26. |. Perez has a half-sister who is anstariding high school student and aspire

attend Harvard and become a lawyer. teBdas a half-brotherho attends College

of the Sequoias.

27. Children typically equal or exceed teducational attainmesnbf their parents.

28. The educational accomplishments of |. Perez’s siblings strongly suggest |
would also equal or exceed the edumadi attainments of his parents.

29. |. Perez requires care at the LVN Ielecause he requires skilled nursing car
position him quickly and carefully upo onset of a seizure to avdg
choking/aspiration. He takeseizure medication which canly be administered b

a nurse-level LVN or RN, and he mumt fed by way of G-tube feedings.
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30. Public school has resulted in numerqusblems for I. Perez, including: (

frequent changes in the nuassigned to him, which disrupts continuity of care;
inability to properly feed |. Perez; ar(@) placing |. Perez ira stander and/q
supportive walker without Bishoes, resulting in skin lesions on his toes. |. F

has established he reasonably requires private school placement.

CONCLUSIONSOF LAW

NEGLIGENCE
1. California law applies in this action brglt under the Federal Tort Claims Act.
2. To establish negligence under Califar law, Plaintiffs must prove, by

preponderance of the evidence (1) Defendaas negligent, (2) Plaintiffs wer

harmed, and (3) Defendant’'s negligemsas a substantial factor in caus

Plaintiffs’ harm.

. A medical service provider must exercibe level of skill, kowledge and care

diagnosis and treatment that other ozedbly careful medical service providé
would use in similar circumstances. Thaeel of skill, knowledge and care used
reasonably careful medical service prarsl is determined by expert witng

testimony.

. Causation must be proven withineasonable medical probability based upon

expert testimony.

. A substantial factor is more than a remotdrivial factor that a reasonable pers

would believe contrib@d to the harm.

. The NHCP medical service providers fe#low the standard of care when tf

failed to call for, advocate, recommend perform an urgent cesarean seci
beginning at around 2:45 a.m. and couatng until 4:32 a.m. when the cesar¢

section was ordered.
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7. A prolonged deceleration lasting for $&) minutes beginning at 2:36 a.m. wa
crucial pivotal period requiring urgermdction and was a substantial fag
contributing to the harm.

8. |. Perez suffered a hypoxic ischemic braijury at birth as a result of the ca
provided by NHCP

9. The NHCP medical service providers’ tiggnce in failing to call for, advocat
recommend or perform an urgent cesar section prior to 4:15 a.m. wag
substantial factor causing Plaintiff’s injury.

10. Norma Perez suffered serioemotional distress as a result of the events o
labor and delivery.

11. The NHCP medical service providersghgence was a substantial factor caus
Norma Perez’s injury.

DAMAGES

12. To recover damages for past medicgqlanses, Plaintiff must prove the reason:
cost of reasonably necessary medical camehib received. Plaintiff presented
evidence of damages for past medical expenses.

13. To recover damages for future mmali expenses, Plaintiff must prove 1
reasonable cost of reasonably necessary meaghcalthat he is reasonably certair
need in the future.

14. Plaintiffs prove I. Perez should reeeireasonably necessary medical care
covered by Tricare in a maer that does not otherwisahance the damages aw
findings as provided for herein.

15. Plaintiffs have proven damages foture medical care as detailed herein.

16. Except as otherwise providedr fderein, expert witness Carol Hylanc
recommendations (including calculations) @@mages relating to medical servig
medical supplies and medicaquipment, educatiohousing and care, housi
modifications and mobility equipmenteamadopted and found to be reasona

necessary for the ongoing, medical atiendant care of |. Perez.

7
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17. In light of I. Perez’s extraordinary mheal needs and past experiences in pu
school settings, |. Perez has establishatl phivate school education is reasons
necessary at an annual costs of $52,92fidi@ age 5 to age 6, an annual cos
$53,119.60 from age 6 to@d.2, and an annual caxt$53,319.20 from age 12
age 22.

18. The educational service need set fortGamol Hyland’s life care plan of a shelter
workshop or day activity program is reasblyanecessary for I. Perez from ages
through 35 at a cost in an amounttag$85 per day for 6 hours a day for 48 we
per year.

19. LVN attendant care is reasonably necesfar |. Perez from ages 3 through 35
$42.67 per hour for 16 hours a day until agead8 for 24 hours a day until age !
|. Perez has not established by a prepomaberaf the evidence that LVN attendji
care at home is reasonably necessary after age 35.

20. Facility care is reasonably necessanif®erez from age 3o lifetime at $247.21
per day or $90,297.11 per year.

21. Chore services are reasonably necestaryl. Perez from ages 3 through !
including: housekeeping at $121.5 per week or $6,318 per year; meal prepg
and shopping for groceries at $23.80 per hour at 10 hours per week or $12
per year; yard services at $109.17 penthor $1,310.04 per year; and handyn
services at $56.67 per hour or $1,360.08 per year.

22. Housing modifications are reasonably resgey for . Perez. The reasonable @
of these modifications is $100,000.

23. A modified van every 8 years is reasbiyanecessary for |. Perez and reason:
certain to be required overstifetime. The initial purchse of a van plus conversig
or the purchase of a converted van shallvithout contribution from the family ¢

household in an amount up to $75,000. Aftee purchase of the initial van, t

purchase of a standard van by the famgyto be converted for |. Perez
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transportation needs at an annual and diragbcosts of $8,540er year and annu
maintenance cost of $1,347.27.
24. |. Perez’s life expectancy estimated at age 58.5 years.

25. Plaintiffs’ expert’'s method for determing the net discount rate for medical &

Al

\nd

care costs is reasonable. The proper fatasalculating present cash value are minus

0.9 and 0.7.

26. To recover damages for loss of the abildyearn money as a result of his inju
Plaintiff must prove it is reasonably certdimat the injury he sustained will cau
him to earn less money in the future th@notherwise woultiave earned and tf
reasonable value of the loss to him.

27. |. Perez proved by a preponderancehef evidence that, ithe absence of h
brain injury, he would likely havebtained a master’s degree.

28. The expert testimony supports a net dist rate for calculating I. Perez’s loss
future earning capacity of 0.4%.

29. The future/gross value of I. Perez’ssoof future earning capacity is $22,711,5
The present value of I. Perez’s loss of future earning capacity is $3,553,205.

30. To recover for future physical pain, mal suffering, loss of enjoyment of lif
disfigurement, physical impairment, incomience, grief, anxiety, humiliation, af
emotional distress, |. Pereaust prove that he is reasably certain to suffer th
harm. |. Perez has metshiurden. This amount of non-economic damages sk
not be further reduced to present cash value because the reduction should
performed with respetb economic damages.

31. I. Perez’s non-economaamages are substantial.

32. However, under Californieaw, which applies in thiE TCA action, non-econom
damages in medical malpra&icases are cappat $250,000.

33. I. Perez’s past and future nonecomordamages exceeds the statutory ca
$250,000.
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34. Norma Perez has spent a substaamabunt of time providing extraordinary ca
to |. Perez since his birtdss a result of his disabilitiesThe extraordinary care s
provided and continues to provide includ€k) giving medication for seizures twi
per day and as needed iebkthrough seizures occur) (donitoring I. Perez on &
ongoing basis to determine indicators anpyoms suggesting the onset of seizu
(3) continuing diaper changes after agét3total bathing assistance; (5) perform
range of motion exercises with |. Perdrzoughout the day; (6) providing tot
assistance for |. Perez in all of his s#ars approximately 1@mes per day; (7

suctioning I. Perez from 5 tol2 timesrmay; (8) total dressing assistance;

repositioning I. Perez in highair approximately 10 timgser day to avoid pressure

ulcers; (10) carrying I. Perez; (11) perfongy special oral/dental care five times |
day or more; (12) transporting |. Perezlterapy appointments approximately 2
4 times per week; (13) transportingPlerez to and from doctor appointments

emergency room visits; (14) preparing meals by blending dietary foods and f
I. Perez multiple times a day until I. Pexeas switched to G-tubhe 2018; and (15
preparing for and administering G-tuleeélings which take orteour or more pe
feeding.

35. Due to l. Perez’s disabilities, the extraoety care that will catnue to be require
includes: (1) 5 hours per week over thetfysar of life; (2) 8-10 hours per we
during the second year of life; (3) 20 heyrer week from age 3 to the date
judgment.

36. I. Perez has proved that he is entitled to recover the reasonable v
extraordinary care provided by his motlfem birth through the date of judgme

based on a rate of $40 per hour.

37. |. Perez's damages shall be offset b§&000 for past social security payments.

38. To recover for future mental sufferinigpss of enjoyment of life, grief, anxiet
humiliation, and emotional mistress, Normad2emust prove that she is reasona
certain to suffer that harmNormal Perez has metrheurden. This amount (
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noneconomic damages should not be furtbduced to present cash value becs
that reduction should only be performadh respect to economic damages.

39. Under California law, Normal Perezawn-economic damages are also capps
$250,000.

40. Norma Perez’s noneconomic damageseeds the statutory cap of $250,000.

41. Defendant invokes California’s periadipayment statute, California Ci\
Procedure Code section 667.7. Sath67.7, reads, in relevant part:

(@) In any action for injury or damages atsia provider of health care servicef
superior court shall, at the request dher party, enter a judgment ordering t
money damages or its equivialdor future damages ofehjudgment creditor be pa|
in whole or in part by periodic paymemntgher than by a lump-sum payment if

award equals or exceeds fifty thousandlads ($50,000) in fture damages. |
entering a judgment ordering the paymeinfuture damages by periodic paymer
the court shall make a specific finding aghe dollar amount of periodic payme
which will compensate the judgment cited for such future damages. As
condition to authorizing periodic paymentdatfure damages, the court shall reqt
the judgment debtor who is redequately insured to posicsirity adequate to asst
full payment of such damages awardagd the judgment. Upon termination

periodic payments of future damages, the court shall order the return of this s
or so much as remains, to the judgment debtor.

ORDER
Based on the foregoing, IT IS HEREBYRDERED Plaintiffs are awarded t
following damages:

Non-Economic

1. |.Perez $250,000

2. NormaPerez $250,000
Economic

1. Loss of Future Earning Capacity $3,437,205

2. Extraordinary Care by Parent todaéculated based on a rate of $40 per |
from birth through the date of judgment.

3. Future Medical and Care Costdtocalculated based up the amounts ab
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4. Offset for Social Security Payments -$116,000
IT IS FURTHER ORDERED the parties #hmeet and confer on the issue of
payment of future damages pgriodic payments and the schedule for such paymer

as to assist the court in making final, sfiedindings as to the dollar amount of perio(

payments which will compensate the judgmerdditor. The parties shall file a joint

stipulation on all damage calculations agreed upoffile briefs of no more than ten (1
pages as to matters where thex no agreement. The stipudet or pleadings shall contal

gross amounts and present value amountarageud, future payments and a paymn

schedule based upon the findings containedimea@d a method of ufyont payment of

the

IS SC

lic
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n

ent

the full amount of attorney fees based upoaduction of the amount of periodic payments

only on or before October 13, 2020.

IT IS FURTHER ORDERED that damages alted to Plaintiff’'s medical servict
from ages 3 through 18, medical supplies fames 3 through 18, medical equipment fi
ages 3 through 18, the initial van purchase,aWward for pre-judgmextraordinary car
provided by Norma Perez and extraordinaon-economic damagesiffered by Normg
Perez shall not be subject to the up-froifitet for payment of attorney’s fees.

This order relating to payment of attorriegs approximates, akse as practicabils
the intent of the California legislature artde balancing of that intent against
extraordinary care required by Plaintiff Perez to age 18 and his extraordinary T
economic damages and the extraordinaare provided by Norma Perez and

extraordinary non-economic damagaruffered by Norma Perez.

DATED: September 15, 2020 % }M ?
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HNA. HOUSTON
nltedStatesjlstrlct Judge
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