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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

KENDALL SCALLY, individual]?/ CASE NO. 16¢cv1992-WQH-WVG
and on behalf of all others similarly
situated, ORDER
Plaintiff,
V.
DITECH FINANCIAL, LLC,
Defendant.

HAYES, Judge:

The matter before the Court is the matto dismiss filed by Defendant Dite
Financial, LLC. (ECF No. 14).
|. Background

On September 30, 2016, Plaintiff Kendall Scally filed the first amended
action complaint against Defendant. (ER&. 11). Plaintiff alleges two causes

action against Defendant on b#lud herself and other sittarly situated: (1) violation$

of the Fair Debt Collection Practices tA¢FDCPA”); and (2) violations of thg
Rosenthal Fair Debt Collectionsa@tices Act (“Rosenthal Act”)ld.

On October 17, 2016, Defendant filed atioo to dismiss for failure to state
claim. (ECF No. 14). On NovemberZQ16, Plaintiff filed a response in oppositiq
(ECF No. 15). On November 14, 2016,f@wdant filed a reply. (ECF No. 16).

[1. Allegations of the Complaint
“Sometime in the year 1996, Plaintiff ibeaged to have incurcdecertain financia
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obligations with HFC Company, LLC, whérghe received a line of credit for his u
within his personal life for everyday purchases.” (ECF No. 11 at § 25). “Som
thereafter, but before Janudry2016, Plaintiff allegeglfell behind in the payment
allegedly owed on the alleged debtd. at  28. “Plaintiff ultimately had the de
discharged by way of bankrugt in the yearl998, while the debt was still in th
possession of the original creditond. at § 29. “Plaintiff dil not include Defendar
Ditech as a creditor to be included i flvankruptcy] petition because Ditech did
become involved in the account until . . . 201#d” at § 31.

“Defendant first attempted to contacafiiff in an attempt to collect upon tk
discharged debt by way of letter datdarch 25, 2016, wherein Defendant Ditg
informed Plaintiff that the rights to Bect upon the account had been transferre
[Ditech] in June 2014.1d. at  37. Plaintiff alleges,

The March 25, 2016 collection notice sihthat “Because of interest, late

charges, and other charges that from day to day, the amount due

on the day you pay may be greateowever, no inters, late charges,

or other charges were incurringn fact, subsequent communication on

June 20, 2016, from the Defendant sates that the debt remained the

same and was not increasing due ta@sk late charges, or other charges.
Id. at 1 39. “[T]his was an attempt by Ditech to force Plaintiff into paying the
amount claimed to be due in the March 201i&fen order to avoid any further increa
of the amount.”d. at § 40. “This letter claimed Plaintiff owes $7,662.12 upon
debt.” Id. at § 42. “Plaintiff promptly called Defelant to dispute the legitimacy of t
alleged debt, as it was discharged imkraptcy and Plaintiff specifically disputé
whether or not he owesaney upon the alleged debtld. at 7 43.

[O]n June 20, 2016, Dafidant sent another dunnilegter to Plaintiff that

contained the bold and capitalized words at the top “SETTLEMENT

OPPORTUNITY”, and claimed that Plaintiff has a “contractual

obligation” to fulfill the debt, and claimed that they are giving him the

“opportunity to settle [his] account fall by paying Iéss than the entire

amount due”, and giving him a dulate of August 19, 2016, and if

Plaintiff does not respond by that date then “we will assume you are not

mtereds_teq in this offer and Ditech may consider exercising its available

remedies”.

Id. at  44. Plaintiff alleges that his liaty was discharged through bankruptcy in 19
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and “therefore any implied thref@sue . . . and exerciseaslable remedies are all false
statements that amount to misrepresentations about the legal status of th&ldabt.

1 45. Plaintiff alleges that Defendant mdke false statements to scare Plaintiff and

“trick him into paying the debt evehough he has no obligan to do so.”ld. at § 46.

Plaintiff alleges that theuhe 20, 2016 letter also clainfig/e are required to report any

debt forgiveness to thetkrnal Revenue Serviceld. at 147. Plaintiff alleges that th
is a false statement due to “many exceptions to IRS reporting requiremients.”

S

Plaintiff alleges that Defendant’s latigolated the sections 1692e, 1692e(2)(A),

1692e(10) and 1692f of the FDCPA by

A) Falsely stating, “Because of the irgst, late charges, and other charges

that may vary from day to day glamount due on the day you pay may be
reater”, when in reality no intere$dfe charges, or other charged were
eing added, which _ap|io1eared to batiempt to trick Plaintiff into paying

the amount alleged in the March 201%depromptly to avoid any further

charges being added; o _ _

B) Falsely implying to Plaintiff that the debt remained viable and

enforceable by Claiming that it was Plaintiff's contractual obligation to

3’;|II hpay tc?e purported debt evahough any obligation had been
iIscharged,;

C). Falsgely iméolyin% that the delbémained viable and enforceable by

using the word “settlement” with the intention of implying to Plaintiff that

he could be sued upon the purportietit even though any obligation by

Plaintiff had been discharged; | _ _

D) Falsely implying to Plaintiff that the debt remained viable and

enforceable by threatening that it Plaintiff did not pay the debt then

Defendant would exercise its available remedies, with the intention of

implying to Plaintiff that he could be sued upon the purported debt even

though any obligation bP/ Plaintiff had been discharged;

E) Falsely claiming to Plaintiff thany and all debt fgiveness has to be

reported 'to the IRS when in fag there are certain exceptions to

mandatory reporting.

Id. at 11 64-65, 68, 69. Plaintiff allegésmat Defendant violad § 1692e(4) of th

D

FDCPA by “[flalsely threatening that if &htiff did not pay the debt then Defendant

would exercise its available remedies, with ititention of implying to Plaintiff that hie

could be sued upon the purported debt ¢élengh any obligation by Plaintiff had begn

discharged.”Id. at § 66. Plaintiff alleges that Defendant violated 8§ 1692e(5) qf
FDCPA by

A? Threatening a lawsuit against Plaintiff by cIaiming that it was
Plaintiff’'s contractual obligation to still pay the purporied debt even
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though any obligation by Plaintiff had been discharged.

B) Threatening a lawsuit against Plaintiff by using the word “settlement”

with the intention of |mpI%/|ng to Platiff that he could be sued upon the

gurpr(])rtedddebt even though any obligation by Plaintiff had been
ischarged;

C) Thre%tening a lawsuit agfainst fPlkEf by threatening that it Plaintiff

did not pay the debt then Defendamiud exercise its available remedies,

with the intention of implying to Platiff that he could be sued upon the

gurpr?rtedddebt even though any obligation by Plaintiff had been
ischarged.

Id. at 1 67. Plaintiff alleges that Defemdaviolated § 1692f(1) of the FDCPA K
“attempting to collect an amount thatsvaot permitted by law, as any obligation

Plaintiff to owe anything upon the account lhagn discharged by way of bankruptcy.

Id. at § 70. Plaintiff alleges that Defendant violated § 1692f(6) of the FDCH

A by

“threatening to take non-judicial actionéffect dispossession and disablement when

there was no present right to possessioneptbperty claimed as collateral since &
obligation of Plaintiff upon the account had been dischargkt.at  71.

Plaintiff alleges that Defendant violatdee Rosenthal Act, California Civil Coc
section 1788, through its incorporation cf #DCPA pursuant to California Civil Coc
section 1788.171d. at 11 81-82. Plaintiff bringsighaction on his ow behalf and or
behalf of all other similarly situatedd. at { 49.

“Class A” is comprised of all persomath addresses within the state of
California who were sent, wit m_one?r prior to the filing date of this
action a “communication” as defiddy 15 U.S.C. § 1692a(2) to recover
a consumer debt which was substdiytisimilar to Plaintiff’'s Exhibit 1
June 20, 2016 collection notice), whiwere not returned undeliverable
¥]the United States Postal Servitecollect a debt from a consumer
w

ose debt had already been discharged in bankruptcy.

“Class B” is comprised of all persomsth addresses within the state of
California who were sent, within onear prior to the filing date of this
action a “communication” as defiddy 15 U.S.C. § 1692a(2) to recover

a consumer debt which was s_ubst\erljzl_lalmllar to Plaintiff's Exhibit 2
(March 25, 2016 collection notice),which the communication included

the language, “Because of interestelaharges, and other charges that
may vary from day to day, the amount due on the day you pay may be
greater.”, when no interest was in fact being incurred.’

“Class C” is comprised of all personsth addresses within the state of
California who were sent, within one?r prior to the filing date of this
action a “communication” as defiddy 15 U.S.C. § 1692a(2) to recover
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a consumer debt which was substantially similar to Plaintiff's Exhibit 1
(June 20, 2016 collection notice), whiaere not returned undeliverable
by the United States Postal Serviceyhich the communication included
the language, “We are required t@oet any debt forgiveness to the
Internal Revenue Service.”

Id. at 7 50-51.
[11. Legal Standard
Federal Rule of Civil Procedure 12(b)(6ym&s dismissal for “failure to stat

a claim upon which relief can be granted.”dFR. Civ. P. 12(b)(6 Federal Rule of

Civil Procedure 8(a) provides that “[a]galding that states a claim for relief m
contain . . . a short and plain statemerthefclaim showing that the pleader is entit
torelief.” Fed. R. Civ. BB(a)(2). “All factual allegationset forth in the complaint a

taken as true and constclia the light most favorable to plaintiffs’eg 250 F.3d at

679. “Adistrict court’s dismissal for failute state a claim under Federal Rule of C

e

ISt

led

e

Vil

Procedure 12(b)(6) is proper if there is ack of a cognizable legal theory or the

absence of sufficient facts alleged under a cognizable legal thed@priservation
Force v. Salazar646 F.3d 1240, 1242 (9th Cir. 2011) (quotBwistreri v. Pacifica
Police Dep’t 901 F.2d 696, 699 (9th Cir. 1990)).

“[A] plaintiff's obligation to provide tle ‘grounds’ of his ‘entitle[ment] to relief
requires more than labelacdconclusions, and a formutaiecitation of the elemen
of a cause of action will not doBell Atl. Corp. v. Twomb|y650 U.S. 544, 555 (2007
(quoting Fed. R. Civ. P. 8]). “To survive a motion to dismiss, a complaint

contain sufficient factual matter, acceptedtra®, to ‘state a claim to relief that |i

plausible on its face.”Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (quotiigzombly
550 U.S. at 570). “A claim has facial plausibility when the plaintiff pleads fa
content that allows the court to draw teasonable inference that the defendantis i
for the misconduct alleged.1d. (citation omitted). “[T]he tenet that a court m
accept as true all of the allegations contdimea complaint is inapplicable to leg
conclusions. Threadbare recitals of #lements of a cause of action, supportec
mere conclusory statements, do not suffickel”’ (citation omitted). “When there a
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well-pleaded factual allegations, a cowstiould assume their veracity and tf
determine whether they plausibly gitrge to an entitlement to reliefld. at 679. “In

sum, for a complaint to survive a motiordismiss, the non-conclusory factual conte

and reasonable inferences from that contanist be plausibly suggestive of a cla

entitling the plaintiff to relief.”Moss v. U.S. Secret Sery72 F.3d 962, 969 (9th Cir.

2009) (quotation omitted).
V. Contentions of the Parties

Defendant contends that the first amied complaint must be dismissed
failure to state a claim. Defendant corde that Plaintiff's FDCPA and Rosenthal A
claims are precluded by the Bankruptcgd@ because they arise from Defenda
alleged attempts toollect a debt discharged in bankruptcy. (ECF No. 14-1 &

en

L

nt,

m

=

for
\Ct
nt's
t 4).

Defendant contends that Plaintiff failsgtead facts to support FDCPA or Rosenthal

Act violations “indgpendent of an alleged bankraptdischarge injunction.” Id.
Defendant contends that a dischargedalefiay not bring a FDCPA cause of act
based on violations of a bankruptwyurt discharge injunctiond. at 4-5. Defendan
contends that Plaintiff's theory thatetlibankruptcy court’s discharge order does
bind Defendant as the successor-in-intetesthe original creditor is flawed ar

inconsistent with “policies, procedures, and precedent of the bankruptcy cddrts.

at 9.
Plaintiff contends that his claims are not precluded by the Bankruptcy
because Defendant was not the originatidor and was not specifically enjoined

the bankruptcy court from attempting to e the debt. (ECF No. 15 at 12-13).

Plaintiff contends that Defelant is not subject to the bankruptcy court’s jurisdic
because it is not the original creditor, wassewed with the discharge injunction, g
was not involved with the bankruptcy proceedifdy.at 17. Plaintiff contends that t
instant FDCPA action would not caiet with the Bankruptcy Coddd. at 18. Plaintiff
contends that the specific violationkeged in Class B and Class C are basec
collection notices, independent of the baumtcy discharge, and not precluded by
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Bankruptcy Codeld. at 19.
V. Discussion

The Rosenthal Act requires compliancighwthe federal Fair Debt Collectig
Practices Act (“FDCPA”) and a debt collectat violates the FDCPA also violates
Rosenthal Act.SeeCal. Civ Code § 1788.1%Gates v. MCT Grp., Inc93 F. Supp. 3(
1182, 1192 (S.D. Cal. 2019jtosseinzadeh v. M.R.S. Assp887 F. Supp. 2d 110
1118 (C.D. Cal. 2005). Plaintiff alleges casséaction under both the Rosenthal 4
and FDCPA through violations of 8§ 1692e and 1692f of the FDCPA.

n
he

=

A\ct

Section 1692e prohibits the use by a debt collector of “any false, deceplive c

misleading representations or means in cotimewvith the collecton of any debt.” 15
U.S.C. §1692e. Section 1692¢ludes a non-exhaustive list of examples of proscr
conduct:

(2) The false representation of
(A) the character, amount, or legal status of any debt; or

(4) The representation or implication that nonpayment of any debt will
result in the arrest or imprisonment of any person or the seizure,
garnishment, attachment, or saleaaly property or wges of any person
unless such action is lawful and the debt collector or credifor intends to
take such action. _ _

(52 The threat to take any action tkahnot legally be t@n or that is not
Intended to be taken

(10) The use of any false repres¢iota.or deceptive means to collect or
attempt to collect a debt or to abt information concerning a customer.

15 U.S.C. § 1692e.

\— Al

bed

Section 1692f states that a “debt cold@ehay not use unfair or unsconscionable

means to attempt to collect any debl5 U.S.C. § 1692f. Section 1692f include
non-exhaustive list of examples of proscribed conduct.

(1) The collection of any amount (illudin? any interest, fee, charge, or
expense incidental to the principal obligation) unless such amount is
Fxpressly authorized by the agreement creating the debt or permitted by
aw.
(6) Taking or threatening to takany non{udlmal action to effect
dispossession or disablement of the property if —
(A) there is no Present right to_ possession of the Property
claimed as collateral through enforceable security interest
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15 U.S.C. § 1692f.
The Bankruptcy Code prohibits collectioha discharged debt. Section 524

of

the Bankruptcy Code provides, “A dischang@a case under this title . . . operates as an

injunction against the commeament or continuation of an action, the employmer
process, or an act, to collect, recover fbsai any such debt as a personal liability
the debtor whether or notstiharge of such debt is waived.” 11 U.S.C. § 524(a
The Bankruptcy Code provides a remedpamkruptcy court for a violation of § 57
through civil contempt under 8§ 10®%/alls v. Wells Fargo, N.A276 F.3d 509, 510 (9t
Cir. 2002). Section 105 of the Bankruptcy Code provides,
The court may issue any order, pregeor judgment that is necessary or
BUG DrOVIOTG for The TaiSing-Of A 1S5u6 by & party In hhierest Shell be
FAKNG any Astelmination Hecessaly APRiopriate 1. anforce. or
implement Court orders or rules, torprevent an abuse of process.
11 U.S.C. § 105(a). The Court of Appeals fioe Ninth Circuit has held that tk
Bankruptcy Code provides a debtor’'s exstve remedy for violations of 8 52¥Valls,
276 F.3d at 510. The Bankruptcy Code prdek fair debt collection claims hingit
upon whether a debt was discharged in bankrugttyClaims that do not turn on th
discharged nature of the debearot precluded under the reasoningMdlls See
Goad v. MCT Grp.No. 09CV1321 BTM(POR), 2010 WL 1407257, at *3 (S.D. (
Apr. 6, 2010)aff'd, 576 F. App’x 707 (9th Cir. 2014) (“Fexample, even if a debt w;
discharged, the debtor could pursue claamainst a debt collector who harassed
debtor by making incessant phone calls, tlemad or intimidated the debtor, or li

about other matters (other than whether or not the debt is owed).”).

it of
of

)(2).

4

h

In Walls v. Wells Fargathe Ninth Circuit Court aAppeals considered wheth

a discharged debtor claiming a violatiohthe discharge injunction “may pursueg a

simultaneous claim under the Fair Debt Collections Practices Act.” 276 F.3d
The plaintiff in Walls alleged violations of the FDCPA on the grounds that
defendant creditor continued to solieihd collect monthly payments on a d
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discharged in bankruptcyld. at 505. The Court sied, “The Bankruptcy Cod

e

provides its own remedy foralating 8 524, civil contempt under 8§ 105. To perniit a

simultaneous claim under the FDCPA would allow through the back door what
cannot accomplish through the front door - a private right of actiohndt 510. “This
would circumvent the remedial schemetloé Code under whicCongress struck

balance between the interests of debtand creditors by permitting (and limiting)

debtors’ remedies for violating tlikgscharge injunction to continueld. The Court

Wall

a

concluded that the FDCPA cause of activas precluded because a debtor’s remedy

for violation of § 524 remains exdively under the Bankruptcy Cod#l. at 510-11;
see also Gogd2010 WL 1407257.

In this case, the first amended complallgges that Defendasent letters to th
Plaintiff attempting to collect on a dischahdebt which contain various stateme

D

nts

“falsely implying that the debt remainedabile.” (ECF No. 11 at 1 64-71). The Cqurt

concludes that Plaintiffs FDCPA and RodmaitAct claims are based on violations
the discharge injunction and precluded byBhekruptcy Code. The Court of Apped
in Wallsreasoned that a FDCPA claim basedaoralleged violation of § 524 wou
“entail bankruptcy-laden determinations” recappropriate for a bankruptcy cou

Walls 276 F.3d at 510. In this case, a deteatnam will need to benade regarding thie

underlying 8 524 discharge of Ri&if's alleged debt to redee Plaintiff's allegations
The Court finds that the claims alleged bgiRiff, including those alleged in Class
and Class C, hinge on the allegation that debt had been discharged. Plainti
claims are not independent of the § 5&tHarge injunction and are precluded by
Bankruptcy Code.

Plaintiff contends thatvallsis inapplicable here becse Defendant was not tf
original creditor and was not served witte discharge injunction. The Bankrupf

of
S

d
rt.

ff's
the

e

cy

Appellate Panel of the Ninircuit has recognized a broad view of a § 524 dischiarge

injunction. In re Gurrola, 328 B.R. 158, 175 (B.A.P. 9th Cir. 2005) (“The 524

discharge and the discharge injunction dfecéive against the world to the full extent
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of their statutory terms, regardlessratice”). A bankruptcy court can provide
remedy for violations of a dischargeungtion through sanctions pursuant to § 10

the Bankruptcy Code. Sanctidias violation of a discha@e injunction are appropriat

if the movant “prove[s] that the creditor) @new the discharge wapplicable and (2
intended the actions which violated the injunctioin’re Zilog, Inc, 450 F.3d 996
1007 (9th Cir. 2006). The Court concludes thaintiff's allegations are dependent
the discharged nature of the debt anganperly addressed undée remedial schem
provided for in the Bankruptcy Cod8ee Walls276 F.3d at 511 (“While the FDCPA
purpose is to avoid bankruptcy, if baogtcy nevertheless occurs, the debt
protection and remedy remaimder the Bankruptcy Code.”).
V1. Conclusion

IT IS HEREBY ORDERED that the moi to dismiss filed by Defendants
GRANTED. (ECF No. 14). The first aanded complaint is dismissed withg
prejudice. Plaintiff shall have thirty days imnathe date this Order is issued to fil¢

b of

on
e

S
DI'S

S
yut

e a

motion for leave to file an amended complaint. If Plaintiff does not file a motign for

leave to amend within 30 days of this Qrdbe Court will ordethe Clerk of Court tg
close the case.

DATED: January 26, 2017
G idion 2. A

WILLIAM Q. HAY
United States District Judge
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