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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

KENDALL SCALLY, individual]?/ CASE NO. 16¢cv1992-WQH-WVG
and on behalf of all others similarly
situated, ORDER
Plaintiff,
V.
DITECH FINANCIAL, LLC,
Defendant.

HAYES, Judge:
The matter before the Court is th@otion to dismiss the second amen
complaint filed by Defendant Ditedfinancial, LLC. (ECF No. 24).
|. Background
On August 9, 2016, Plaifitikendall Scally initiated this action by filing a cla|
action complaint against Defendant Dit&thancial alleging causef action under th
Fair Debt Collection Practices Act (“FDCP)dnd the Rosenthal Fair Debt Collecti
Practices Act (“Rosenthal Act”). (ECF Nb.. On September 30, 2016, Plaintiff fil
a first amended complaint alleging the sazaases of action against Defendant.
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January 26, 2017, the Court issued @rder granting a motion to dismiss and

dismissing the first amended complainthvaitit prejudice. The Court concluded t
Plaintiff's claims were precluded by thgankruptcy Code because they hinged
allegations that Defendant wattempting to collect a depteviously discharged i
bankruptcy. (ECF No. 17).
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On May 30, 2017, Plaintiff fled a secoaohended class action complaint aga
Defendant. (ECF No. 23). Plaintiff again gls a cause of action for violations of
FDCPA and a cause of action for violatiaighe Rosenthal Act on behalf of hims
and other similarly situatedd.

On June 13, 2017, Defendant filed a motion to dismiss for failure to s
claim. (ECF No. 24). OnJune 30, 2017, Plaintiff filed a response in opposition.
No. 25). On July 10, 2017, Defendant filed a reply. (ECF No. 26).

[1. Allegations of the Complaint
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“Plaintiff is a ‘consumer’ as the term defined by 15 U.S.C. section 1692a3)

and a ‘debtor’ as the term is defined byifoania Civil Code section 1788.2(h).” (EC
No. 23 at 1 9). “Plaintiff is informedna believes . . . that Defendant is a ‘d

collector’ as the term is defindg Civil Code section 1788.2(c)ld. 1 12. “Defendant

attempted to collect a ‘consumer debt’ as the term is defined by the FDCP
Rosenthal FDCPA.1d. | 13.

“Sometime after March 25, 2016, Plafhreceived a collection notice date
March 25, 2016, from Defelant. The March 25, 2016 statbdt Plaintiff owed a del

in the amount of $7,662.12 to Defendan{ECF No. 23 § 18):The March 25, 2016

collection notices stated th@&ecause of interest, late @lges, and other charges t
may vary from day to day, the amouhte on the day you pay may be greatetd”

F

1 19. “The March 25, 2016 collection regtiwas false, confusing, and misleading,

because it informs the least sophisticateotalethat interest is accruing on the d
when in fact there was no interest accruindd. § 46. “Defendant’s stateme
attempted to trick Plaintiff into believing thaterest, late chargesr, other charges a

e

accruing which could force Plaintiff to payetdebt immediately in order to avoid any

further increase of the debtld.
“Sometime after June 20, 2016, Plaintiff received a second collection n

otice

dated June 20, 2016pom Defendant.”ld.  21. “The June 20, 2016 collection stated

in part that ‘We are required to reportyadebt forgiveness to the Internal Reve
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Service.” Id. § 22. “This statement is false antleading . . . because there are m

any

exceptions to IRS reporting requirements aatlevery debt forgiveness is required to

be so reported.’ld. | 47.
Plaintiff alleges that these statemeats in violation of 15 U.S.C. § 1692e,
U.S.C. 1692e(10), and Californ@vil Code section 1788.171d. 11 45, 47 54. “As

15

direct result of these statements, Pléirstuffered bewilderment and confusion ovyer

whether he owed any amount to Defendauiat amount in particular was owed, gnd

what his tax consequences may or maylb@otipon any amount claimed to be owad.”

Id. 1 23. Plaintiff brings this action onshown behalf and on bhelf of all other
similarly situated and identifies four classes in this actidn{{ 25-29.
[11. Legal Standard

Federal Rule of Civil Procire 12(b)(6) permits dismissal for “failure to st

a claim upon which relief can lgganted.” Fed. R. Civ. B2(b)(6). Federal Rule of

Civil Procedure 8(a) provides that “[a]galding that states a claim for relief m

Ate

ISt

contain . . . a short and plain statemerthefclaim showing that the pleader is entitled

torelief.” Fed. R. Civ. FB(a)(2). “All factual allegationset forth in the complaint a

taken as true and constduim the light most favorable to plaintiffs’eg 250 F.3d at

e

679. “Adistrict court’s disnssal for failure to state a claim under Federal Rule of Civil

Procedure 12(b)(6) is proper if there is ack of a cognizable legal theory or the

absence of sufficient facts alleged under a cognizable legal thed@priservation
Force v. Salazar646 F.3d 1240, 1242 (9th Cir. 2011) (quotBwistreri v. Pacifica
Police Dep’t 901 F.2d 696, 699 (9th Cir. 1990)).

“[A] plaintiff's obligation to provide tle ‘grounds’ of his ‘entitle[ment] to relief
requires more than labels and conclusiamsg] a formulaic recitaon of the element

of a cause of action will not doBell Atl. Corp. v. Twomb|y650 U.S. 544, 555 (2007)

(quoting Fed. R. Civ. P. 8(a)). “Torswe a motion to dismiss, a complaint must

contain sufficient factual matter, acceptedirag, to ‘state a claim to relief that |i

plausible on its face.”Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (quotifigZombly
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550 U.S. at 570). “A claim has facial psahility when the plaintiff pleads factu
content that allows the cotwatdraw the reasonable inference that the defendant is
for the misconduct alleged.1d. (citation omitted). “[T]he tenet that a court m
accept as true all of the allegations contdiirea complaint is inapplicable to leg
conclusions. Threadbare r&ts of the elements of @ause of action, supported
mere conclusory statements, do not sufficd’ (citation omitted). “In sum, for
complaint to survive a motion to dismigbe non-conclusory factual content, &

reasonable inferences from that contentist be plausibly suggestive of a clai
entitling the plaintiff to relief.”Moss v. U.S. Secret Serv72 F.3d 962, 969 (9th Cir.

2009) (quotation omitted).
V. DISCUSSION

Defendant contends that Plaintiffil&ato state a claim under the FDCPA
Rosenthal Act because the second amemadadplaint lacks factual allegations
establish that the debt at issue is a debt for personal, family, or household pu
(ECF No. 24-3 at 5). Defendant contetialst Plaintiff's claims remain precluded
the Bankruptcy Code because they are edon a debt discharged in bankrupf
Defendant contends that the “preclusiontdoe cannot be avoided by simply deleti
express references to ‘adharge’ and ‘bankruptcy’ frompleading, while continuin
to attack the sanaleged conduct.id. at 9. Defendant contends that Plaintiff's clai
should be dismissed with prejudice becausg thontinue to dep®d on the legal effeg

of the discharge of his debt in bankrupgteyd further litigation would be futile and

prejudicial. Id. at 11*
Plaintiff contends that the second amahdemplaint sufficiently alleges that t

! Defendant requests thattourt take judicial notice pursuant to Federal F
of Evidence 201 of the following two docemts: (1) Plaintiff's First Amende
Complaint filed in this matter on Septbar 30, 2016 and (2) a Bankruptcy Disch
Order entered in September 1, 199& @F No. 5, by the United States Bankru
Court for the Eastern District of Washmgtonnrre Kendall John ScallyCase No. 9
3485-PCW7 (Bankr. E.D. Wash.). (ECF Md-4). The Court decides this motion
different grounds and denidss reguest for judicial notice as unnecess&wge, e.g.
Asvesta v. PetroutsaS80 F.3d 1000, 1010 n.12 (9th Cir. 2009)
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debt at issue is a “consumer debt” covered under the FDCPA. (ECF No. 25
Plaintiff contends that the allegationstive first amended contgnt are “sufficiently
clear that this underlying debt arose frotma of credit that Rlintiff used primarily
for personal, family, or household purposekd’at 5 n.1. Plaintiff contends that t
allegation that the debt is subject toHBCPA and the Rosenthal Act must be acce
as true.ld. at 6. Plaintiff requests leave to amden order to include further allegatio
about the nature of the debt should the Court grant the motion to disdhig¥aintiff
contends that his claims are not foreetbdy the Bankruptcy@tle because the clain
do not depend on the legal stabfishe debt. Plaintiff contends that his claims focus
the language of the collections notices eatthan the underlying legal status of

debt. Id. at 7-8.

The Rosenthal Act requires complianceghwthe federal Fair Debt Collectig
Practices Act (“FDCPA”) and a debt collectbat violates the FDCPA also violates
Rosenthal Act.SeeCal. Civ Code § 1788.1Gates v. MCT Grp., Inc93 F. Supp. 3¢
1182, 1192 (S.D. Cal. 2013)osseinzadeh v. M.R.S. Assp887 F. Supp. 2d 110
1118 (C.D. Cal. 2005).

The FDCPA prohibits debt collectors fncengaging in abusive, deceptive, &
unfair practices in the collection of consumer deftsel5 U.S.C. § 1692. To state
FDCPA claim, a plaintiff must allege factsfiscient to establish: (1) the plaintiff ha
been the object of collection activity ang from a consumer debt, (2) the defend
attempting to collect the debt qualifies @sdebt collector,” and (3) the defendza
committed some act or omission in violation of the FDCB&e Pratap v. Wells Farg

Bank, N.A.63 F. Supp. 3d 1101, 1113 (N.D. Cal. 2014) (ciGegnez v. Wells Fargp

Home Morg, 2011 WL 5834949, at *5 (N.D. Cal. Nov. 21, 2011)). “Because n(
obligations to pay are considered dalnsler the FDCPA, a threshold issue in a
brought under the Act is whether or not thepdite involves a ‘debt’ within the meani

of the statute."Turner v. Cook362 F.3d 1219, 1226-27 (9th Cir. 2004). The FD(C
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defines “debt” as “any obligen or alleged obligation of a consumer to pay money

-5- 16cv1992-WQH-WVG




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

arising out of a transaction in which the mgnaroperty, insurance, or services whjch

are the subject of the transaction are primarily for personal, family, or househol
purposes . . ..” 15 U.S.C. 8 1692a(5)he Ninth Circuit Court of Appeals h
determined that debts incurred for busimaaposes do not fall within the scope of the
FDCPA. Bloom v. I.C. System, Inc972 F.3d 1067, 1068 (9th Cir. 1992) (“The
FDCPA protects consumers from unlawful deddtection practices. Consequently,

Act applies to consumer debénd not business debts.”).
The Court’s review is limited to thadtual allegations dhe second amended
complaint at this stagin the proceedingskRhodes v. Robinsp621 F.3d 1002, 100
(9th Cir. 2010) (quotinggoux v. Ray375 F.2d 55, 57 (9th Cit.967)) (“As a generdl
rule, when a plaintiff files an amended cdaapt, “[tjhe amended complaint supercedes
the original, the latter being treat thereafter as non-existent.lee v. City of Lo
Angeles250 F.3d 668, 688 (9th Cir. 2001) (“Ageaneral rule, a district court may not
consider any material beyond the pleadimgsiling on a Rule 12(b)(6) motion.”). |
the second amended complaint, Plaintiff gdéle that “Plaintiff is a ‘consumer’ as the
term is defined by 15 U.S.C. section 1692a(and that “Deéndant attempted fo
collect a ‘consumer debt’ #ise term is defined by the FDCPA and Rosenthal FDC
(ECF No. 23 afff1 9, 13). These statements &gal conclusions insufficient
establish the nature of the delSeelgbal, 556 U.S. at 678 (“[T]he tenet that a court
must accept as true all of tHeegations contained in a compiéais inapplicable to legal
conclusions. Threadbare recitals of #lements of a cause of action, supported by
mere conclusory statements, do not sufficeThe Court concludes that Plaintiff has
failed to allege sufficient facts to establisattRIaintiff has been the object of collecti
activity arising from a consumeebt covered by the FDCP/&ee Turner362 F.3d at
1226-27. Because Plaintiff fails to statdam under the FDCPA, Plaintiff also falls
to state a claim under the Rosenthal AseeCal. Civ. Code § 1788.12.

VI. Conclusion
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IT IS HEREBY ORDERED that the motioto dismiss fild by Defendant is$

GRANTED. (ECF No. 24). The second amended complaint is dismissed w
prejudice. Plaintiff shall have thirty (30)ykafrom the date this Order is issued to
a motion for leave to file amamended complaint. If Plaiff does not file a motion fo

ithou
file

[

leave to amend within thirty (30) days ofsl®©rder, the Clerk of Court shall close the

case.

DATED: November 21, 2017

G it 2. A
WILLIAM Q. HAY
United States District Judge
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