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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

KENDALL SCALLY, CASE NO. 16¢cv1992-WQH-WVG
Plaintiff, | ORDER
V.
DITECH FINANCIAL, LLC,

Defendant.

HAYES, Judge:

The matter before the Court is the fidm for Leave to File Third Amende
Complaint. (ECF No. 29).
|. Background

On September 30, 2016, Plaintiff Kenda#ally filed the first amended cla
action complaint against Defendant Ditech Financial, LLC. (ECF No. 11). PIe
alleged two causes of actionamgst Defendant on behalf bérself and other similarl
situated: (1) violations of the Fair Debbllection Practices Act (“FDCPA”); and (:
violations of the Rosenthal Fair Debtl@ation Practices Act (“Rosenthal Act”)d.

On October 17, 2016, Defenddiled a motion to dismiss. (ECF No. 14).
January 26, 2017, the Court determined Blatntiff's claims were precluded by tt
Bankruptcy Code and granted the motiondismiss. (ECF No. 17). The Col
dismissed the first amended complaint without prejudide.

On May 30, 2017, Plaintiff filed the Second Amended Complaint and §
alleged violations of the FDCPAxd Rosenthal Act. (ECF No. 23).

-1- 16cv1992-WQH-WVG

Doc. 32

d

5S
nintiff
y
)
Dn

Irt

gain

Dockets.Justia

com


https://dockets.justia.com/docket/california/casdce/3:2016cv01992/510432/
https://docs.justia.com/cases/federal/district-courts/california/casdce/3:2016cv01992/510432/32/
https://dockets.justia.com/

© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

On June 30, 2016, Defendant fileanation to dismiss the Second Amenc
Complaint for failure to state a claim{ECF No. 24). On November 21, 2017,
Court granted the motion to dismiss. (ECF No. 28). The Court determine
Plaintiff failed to allege sufficient facts &stablish that Plaintiff had been the objec
collection activity arising from a consumaebt covered by the FDCPA and theref
failed to state a claim under the FDCPA &wabsenthal Act. The Court dismissed
Second Amended Complaint without prejudiod granted Plaintiff thirty days withi
which to file a motion for leave to file an amended compldidt.

On November 28, 2017, Plaintiff filethe Motion for Leave to File Thir
Amended Complaint. (ECF No. 29). (ecember 19, 2017, Defendant fileg
response in opposition. (ECF No. 30). December 23, 2017, Plaintiff filed a rep
(ECF No. 31).

[I. Contentions of the Parties

Plaintiff requests leave to file a Third Aamded Complaintin order to clarify that

the debt atissue in this case is covenedier the FDCPA and Roseat Act. (ECF No
29). Plaintiff contends that he has aoted in bad faith or with undue delayl. at 5.
Plaintiff contends that no undue prejudicad vesult to Defendant because of the ea
stage of proceedingsd. at 6. Plaintiff contends thamendment is not futile becau
the third amended complaint will clarify th#éte debt at issue is a line of cre
primarily used for personal, family, bousehold purposes andoioperly covered b
the FDCPA and Rosenthal Adtd. Plainitff contends that a substantive evaluatio
the merits of Plaintiff's allegations is improper on a motion for leave to amieig
Plaintiff contends that the claims the proposed third amended complaint are
precluded by the Bankruptcy Code becatis®y are independent of whether 1
underlying debt had been discharged. (ECF No. 31 at 8).

Defendant contends thiiie Court should deny leat@amend as futile becau
the proposed amended complaint is subjedtismissal for failure to state a clai
(ECF No. 30 at 5-6). Defendant contertdat the debt at issue was discharge
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bankruptcy and Plaintiff's claims aresttefore precluded by the Bankruptcy Cottk.
at 6-9. Defendant contends that preduadiy the Bankruptcy Codeannot be avoides
by simply deleting express referencesatddischarge’ and ‘bankruptcy’ from

pleading, while continuing to aitk the same alleged conductd. at 9. Defendant

contends that allowing any leave to amend would be unduly prejudicial bec:
forces Defendant to relitigate claims that hbgen dismissed. Bendant contends th;
by omitting references to the bankrupctgatiarge in the proposed third ameng
complaint, Plaintiff seeks to postpone consideration of the Bankruptcy G
preclusion of his claimsld. at 10.
[11. Discussion

Federal Rule of Civil Procedure 15 manddteat leave to amend “be freely giv
when justice so requires.” Fed. R. Civ.1B(a). “This policy is to be applied wi
extreme liberality.”Eminence Capital, LLC v. Aspeon, Inc., 316 F.3d 1048, 1051 (9
Cir. 2003) (quotation omitted). Fomanv. Davis, 371 U.S. 178 (1962), the Supre
Court offered several factors for district cuio consider in deciding whether to gr
a motion to amend under Rule 15(a):

In the absence of any apparentleclared reason — such as undue delay,

bad faith or dilatory motive on the pattthe movant, repeated failure to

cure deficiencies by amendments previously allowed, undue prejudice to

Bmonmentdic YihY 16mve sougit Shoas the rules reqairs, s realy

given.” ’ '

Foman, 371 U.S. at 182Z%ee also Smith v. Pac. Prop. Dev. Co., 358 F.3d 1097, 110
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(9th Cir. 2004). “Not all of theHoman] factors merit equal weight. As this circuit and

others have held, it is the consideratodiprejudice to the opposing party that cart
the greatest weight.Eminence Capital, 316 F.3d at 1052 (citations omitted). “T]
party opposing amendment bears the burden of showing preju@&&’Programs,

ies
he

Ltd. v. Leighton, 833 F.2d 183, 187 (9th Cir. 1987). “Absent prejudice, or a sfrong

showing of any of the remainirkgpman factors, there existspresumption under Rule
15(a) in favor of granting leave to amendeminence Capital, 316 F.3d at 1052.
The Court concludes that Defendant hasmade a sufficiently strong showi
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of theFoman factors to overcome the presumptafRule 15(a) in favor of granting

leave to amend.See Eminence Capital, 316 F.3d at 1052. The Court will def
consideration of any challenge to the itsavf the proposed second amended comp
until after the amended pleading is fileBee Hynix Semiconductor Inc. v. Toshiba
Corp., No. C-04-4708, 2006 WL 3093812, at(12.D. Cal. Oct. 31, 2006) (“In viev

of Rule 15(a)’s permissiveastdard, courts ordinarily defeonsideration of challenge

to the merits of a proposed amended plegudintil after leave to amend is granted i
the amended pleading is filed.”).
V. Conclusion

IT IS HEREBY ORDERED that the Math for Leave to File Third Amende
Complaint (ECF No. 29) is granted. No latean fourteen (14) days from the date |
Order is issued, Plaintiff may file th@oposed third amended complaint which
attached to the motion. If Plaintiff does not file the third amended complaint v
fourteen days, the Court will order tliderk of Court to close this case.

DATED: January 3, 2018
GG . A

WILLIAM Q. HAY
United States District Judge

-4 - 16cv1992-WQH-WVG

er

aint

<

And

d
his
IS

vithin




