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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA,
10cr3044WQH

PlaintifffRespondent,  16cv653W
V. 16¢cv2049 WQH
ORDER

CARLOS COSME (5),
Defendant/Petitioner.

HAYES, Judge:

The matter before the court is the motiondcate, set asider correct sentenc
pursuant to 28 U.S.C. § 2255 filed by theféelant Carlos Cosme. (ECF No. 230
BACKGROUND FACTS

On December 22, 2011, the grand jusyued a two-count second superse(

e
1).

ling

indictment. The second superseding indictment charged the Defendant Cogme ¢

others defendants in Count 1 with comsyg to conduct enterse affairs through
pattern of racketeering activity, in violati of 18 U.S.C. § 1962(dnd in Count 2 with
conspiring to distribute cocaine, marijuaarad methamphetamine in violation of
U.S.C. 88 841(a)(1), 841(b)(1)(A)(i1), 844)(1)(A)(vii), 841(b)(1)(A)(viii) and 846

A

21

On May 21, 2012, Defendant Cosme signed a Plea Agreement. In the Ple

Agreement, Defendant agreed to plead guilty to Counts 1 and 2 of the S
Superseding Indictment. The parties agtegdintly recommend a total offense le\
of 37 and to recommend that the Counpose a sentence of 235 months. Defen
initialed each page of the Plea Agreemamd signed the Plea Agreement on the
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page along with his counsel and counsel for the Government.

The FACTUAL BASIS of the Plea Agreement stated:

Defendant has fully discussed the $agt this case with defense counsel.
Defendant has committed each of theneknts of the crime, and admits
that there is a factual basis for t&grl]ty plea. Defendant stipulates and
agrees that the facts set forth in bered paragraphslow occurred.
Defendant also stipulates and agréned if this case were to proceed to
trial, the Government could Prove the following facts beyond a
reasonable doubt by competent and admissible evidence:

1. Between the time period of November 2008 and July 22, 2010,
defendant Carlos Cosmetered into an ag%_re_emen_t with other individuals
named in the above-noted chargeptrticipate in the affairs of the
Fernando Sanchez Organization (tR&QO"), an "association-in-fact"
enterprise as defined in Title 18nited States Code, Section 1961(42.
Defendant Carlos Cosme agreed thatember of the FSO would commi

at least two racketeering acts.

2. During the time period noted@ve, members of the FSO engaged in
a pattern of racketeering activit{g include the commission of the
fol owmq{_crlme_s: murder; conspiracy to commit murder; attempted
murder; kidnaping; conspiracy todkiap; attempted kidnaping; robbery;
conspiracy to commit robberyattempted robbery; importation of
controlled substances into the Uxitstates from Mexico; conspiracy to
import controlled substances into the United States from Mexico;
distribution of controlled substancm spiracy to distribute controlled
substances; money laundering; awespiracy to launder money. The
FSQO's pattern of racketeering activiayfected interstate and fore|g||:1
commerce. During the time period relevant to this g;‘wlty plea, the FSO
operated in the Southern District of California and elsewhere.

3. Pursuant to his agreement tatggate in the affairs of the FSO,
defendant Carlos Cosme was awagd the FSO's racketeering activities
included the commission of the crimgsecified above in the preceding
paragraph, including the crimes ofy ¢@nspiracy to import and distribute
overd 0 grams (pure) of methamphetaegiand (b) conspiracy to commit
murder.

4. The FSO constitutes an ongoing organization whose members function
as a continuing unit for the conam purpose of achieving the objectives
of the FSO, which include: (ta) eching the members of the FSO
througg_h, among other things, the importation and distribution of illegal
narcotics in the United States, committing robberies, the kidnaping of
individuals in the United States and Mexico, and "taxing" individuals
involved in criminal activities withithe geographical areas controlled by
the Enterprise, to include Tijuan®exico, and areas of San Diego,
California; (b) keeping rival traffickers, potential informants, witnesses
against the FSO, law enforcemeng thedia, and the public-at-large in
fear of the FSO, and fear of its members and associates through threats
of violence and violence; (c) preserving, protecting and expanding the
power of the FSO through the use of intimidation, violence, threats of
violence, assaults and murders; (1?1) preserving the continuity of
membership in the FSO by threaing members, associates and
individuals with knowledge of #h FSO's illegal activities wishing to
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leave the FSO with violence, askaand murder; and (e) preserving the
ongoing viability of the FSO by assaultlngl_law enforcement officers
attempting to arrest FSO membersbimg public officials to secure the
release of arrested FSO membersraaking payments to public officials

in order to gain access to cordittial law enforcement information
adverse to the interests of the FSO.

5. Infurtherance of his agreemenpturticipate in the affairs of the FSO,
defendant Carlos Cosme committed numerous racketeering offenses
including: (a) conspiracy to import and distribute more than 50 grams
(actual) of methamphetamine and (b) conspiracy to commit murder.

6. Given his personal Fr1>art|C|pat|c11mthe affairs of the FSO, defendant
Carlos Cosme knew that members of the FSO would, during the time
frame of the above-noted conspiracgport and distribute more than 50
grams of actual methamphetamine. Further, defendant Carlos Cosme
ersonally performed numerous overtantfurtherance of a conspiracy

o commit murder, includig the recruitment of codefendant Jose Ortega
Nuno to run a "hit squad™on behalf of defendant Cosme.

7. In furtherance of his agreemenptuoticipate in the affairs of the FSO
during February 2010, defendant Cesarranged to sell a confidential
informant ("CI") 2 pounds of methgrhetamine in Tijuana, Mexico.
Defendant Cosme knew that thethremphetamine would thereafter be
imported into the United States from Mexico. Once 1 3/4 pounds (1/4
pound was seized at the border by .U&v enforcement officials) of
methamPheta_mln(a758 grams of actual methamphetamine) had been
success uII%/ imported into the UniteStates, the CI paid defendant
Cosme for the methamphetamine.

(ECF No. 1703 at 5-8). These factual admissions are contained on Pages 5, 6} 7 ar

of the Plea Agreement. Defendant’s initiafgpear at the bottonght of each page gs

follows: (“Def. Initials CC)”. The Plea Agreement statddht “... the Government wi
not be obligated to recommend any a&tijment of Acceptance of Responsibility| if
defendant engagesaonduct inconsistent with acceptance of responsibility includling,
but not limited to, the following: ... Mateally breaches this plea agreement in any
way.” Id. at 14. The Plea Agreement provided:

_ Defendant acknowledgasnderstands and agret@at if defendant
violates or fails to perform angf defendant’s obligations under this
agreement, such violation or failueperform may constitute a material
breach of this agreement.

Defendant acknowledgesnderstands and agrees further that the
foIIovv_ln? non-exhaustive list ofanduct by defendant unquestionably
constitutes a material breach of this plea’agreement: ...

4. Attempting to withdraw the plea... _

In the event of defendant’s matdribreach of this plea agreement,
defendant will not be able to emé® any of its provisions, and the
Government will be relieved of all its obligations under this plea
agreement.
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Id. at 17.

On May 25, 2012, Defendant appeared kefihis district court judge for
change of plea to the second supersedidgiment pursuant to the Plea Agreem¢
At the change of plea hearing, Defentjaepresented by counsel, acknowledged
he had been sworn under penalty of perjuny that he could bgrosecuted for perjur
if he failed to provide truthful answerstims proceedings. Defendant represented
he initialed each page of tpeea agreement and signed hiswezon the last page of tl
agreement. Defendant represented to thet@uatirhe had an opportunity to review {
plea agreement paragraph by paragraph aedlyrine with his counsel and that t
agreement was translatedim in the Spanish languagBefendant represented to t
Court that he was satisfied with the serviggkis counsel and that he had no quest
about the terms of the plea agreement.

The Court reviewed the el@nts of the charge i@ount One and the elemer
of the charge in Count TwadDefendant stated that he understood that by admitt
or pleading guilty to these offenses he Wwéladmitting to each elemt of the offenseg

The Court then reviewed eachthe seven paragraphstbé factual basis for the ple

contained in the Plea Agreement starting aye@and continuing thugh page 8. Th
plea colloquy provided in part as follows:

THE COURT: Do you agree thgiursuant to your agreement to
participate in the affairs of hFSO you were aware of the FSO's
racketeerlnP_actlvmes mc!udlng_tkremmls_smn of the crimes specified
above that l'just referdeto, including the crimes of conspiracy to import
and distribute over 50 grams puraméthamphetamine and conspiracy to
commit murder?
THE DEFENDANT: Yes, Your Honor. ] _
THE COURT: Do you agree thdahe FSO constitutes an on-going
organization whose members function as a continuing unit for the common
urpose of achieving the objectives of the FSO which include enriching
he members of the FSO through among other things the importation and
distribution of illegal narcotics into the United States, committing
robberies, the kidnaping of individuals in the United States and Mexico,
taxing individuals involved in crimal activities within the geographical
areas controlled by the enterprisétude Tijuana, Mexico, and areas of
San Diego, California?
THE DEFENDANT: Yes, Your Honor. _ _
THE COURT: ltis also mc_ludesagg:lgg rival drug traffickers, potential
informants, witnesses against the(l; Slaw enforcemeanthe media and
the public at large in fear of the FS®fear of its menbers and associates
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(ECF No. 1913-1 at 32-37).

the joint sentencing recommendation. Defeniddated that he understood that
maximum penalty for the charge in Counincluded life in prison and that the pl

through threats of violence and harm?

THE DEFENDANT: Yes, Your Honor. _ _

THE COURT: That includes presamng, protecting, and expanding the
power of the FSO through the useitimidation, violence, threats of
violence, assaults and murders?

THE DEFENDANT: Yes, Your Honor. | understand.

THE COURT: Preserving the continuity of membership in the FSO b}/]
threatening members, associates, and individuals with knowled?e of the
FSO's illegal activities wishing to leatlee FSO with violence, assault and
murder, and preserving the on-going viability of the FSO, by assaulting
law _enfo_rc_ement officers attemptirtig arrest FSO members, bribing
public officials to secure the releadfarrested FSO members, and making
payments to public officials in ordéo gain access to confidential law
enforcement information adverse to the interests of the FSO?

THE DEFENDANT: Yes, Your Honor. | understand.

THE COURT: Further, do you agréeat you personally performed --

performed numerous overt acts in h@tance or a copgacy to commit

murder, including the recruitment ob-defendant Jose Ortega Nuno to

run a hit squad on behalf of yound\I am reading from paragraph -- page

8 paragraph 6. Do yawnderstand the questiontaiDo you want me to

ask it again?

THE DEFENDANT: Yes, Your Honor.

THE COURT: This is on page 8 of your plea agreement, _para%raph 6,

lines 3 through 11. Given your personattia@pation in the affairs of the

FSO, defendant Carlos Cosme knew that members of the FSO would

durmgg the time frame of the above-adtconspiracy import and distribute

more than 50 grams of actual methpdmatamine. Further defendant Carlos

Cosme personally performed numerous overt acts in furtherance of a

conspiracy to commit nrder, including the recrtment of co-defendant

Jose Orte%a Nuno to run a hit squad on behalf of defendant Cosme. Dg

%ou_agree hat statementiise? Do you accept thas part of your factual
asis, sir, that statement? _

THE DEFENDANT: It wasn't like that yes, Your knor. Yes, Your

Honor.

THE COURT: Let me read it again amake sure that | have an answer

that is clear. Here iséstatement again, sir, I'll read it to you. Given his
ersonal participation itme affairs ofthe FSO, defendant Carlos Cosme
new that members of the FSO would during the time frame of the

above-noted conspiracy import and distribute”more than 50 grams of

actual methamphetamine. Furtltafendant Carlos Cosme personally

performed numerous overt acts in hatance of a copgacy to commit

murder, including the recruitment ob-defendant Jose Ortega Nuno to

run a hit squad on behalf defendant Cosme. Bmu agree that statement

is true? That statement is in ygolea agreement. Do you agree that

statement is true?

THE DEFENDANT: Yes, Your Honor.

L4

The Court reviewed the sentencing psiens of the plea agreement including
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agreement provides that the joint recomuiegion of the partewould be 235 month
in custody. At the conclusion of the pléae Court stated on the record in open co
“The pleas to Count 1 and 2 are accepldihd the defendant has freely, voluntari
and competently entered the pleas; thatiiderstands the plea agreement, inclug
the forfeiture provision; the charges agalmst and the consequences of the plea;
there is a factual basis for the plea &mat the defendant has knowingly intelligen
waived his rights.” (ECF No. 1913-1 at 45).

On October 5, 2012, Defendant filed atran to withdraw his plea of guilty and

arequest for new counsel. (ECF No. 1868)e Tourt granted Defendgs request fo
new counsel and provided neaunsel with the opportunity to meet with the Defenc
and to decide whether or not to pursue the motion to withdraw his plea.

On January 25, 2013, Defemddiled a second motioto withdraw his plea of

guilty. (ECF No. 1906). The Court subsequehiyd an evidentiary hearing at whi
prior counsel and the Defendant testifieefendant testified under oath at 1
evidentiary hearing that the factual gléion of a conspiracy to commit murd
including the recruitment of co-defendant Jose Ortega Nuno to run a hit squag

S
urt:
Y
ling
that
tly

ant

ch
he
er
1 “toc

[him] by surprise.” (ECF No. 1935 at 13pefendant testified that when he answered

“It wasn't like that” to the judge’s questis he felt a “blow fron behind” delivered by
his counsel and that “I felt in truth | had to say guiltyl” Defendant testified that
was his understanding from his counsel thawhe pleading guilty to “the sale of tl
methamphetamine and the RICQd. at 16. Defendant testified as follows:
Defense counsel: Okay. Diddyou agree at any time to plead guilty to
forming a hit squad as allegedtime plea agreement with co-defendant
Antonio Nuno? _
Defendant: No, | wasn’t in agreement.

|d.

/
it

On April 19, 2013, the Court entereddeorder denying the Defendant’s motion

to withdraw his guilty plea. (ECF No. 1940). The Court stated:
The Court examined each of the fadtadmissions in the plea agreement

independently and thorou%hly. The Court informed the Defendant that he
had no obligation to admit any facts in the Plea Agreement, and that he

-6 -
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could tgo forward on the trial date. (ECF No. 1913-1 at 35)h(“He has no
obligation to admit to it. He has no obligation to admit to that. We can
take it off calendar and fia a trial date set and we can pursue that.”) In
order to avoid any confusion, the Cbsirated: “Let me read it again and
make sure that | have an answer thalear.” After reading Paragraph 6
of the Plea Agreement its entirety, the Coustated: “Do you agree that
statement is true? That statemem igour plea agreement. Do you agree
that statement is true?” Defendant stated: “Yes Your Horlokt.at 37.

At the time of the plea, the Court found that the Defendant
knowingly admitted the factual badisr the plea of guilty. The Court
concludes that there is no credible evide to the contrary’in this record.
Defendant’s claim that he did not kndlvat the Plea Agreement contained
an admission to conspiring to commitder or that he did not knowingl|
make those admissionsthe plea hearing is directly contradicted by the
Plea Agreement, the Defendant’s staénts at the plea colloquy, and the
credible testimony at the evidentiary hearing. _

~ Finally, Defendant contends thdhere Is no evidence or factual

basis to believe the overt act of ongang a ‘hit squad’ alleged in the plea
agreement, actually transpired.” ” (ECF No. 1906-1 at 5). Detendant
asserts that the phone conversatioteycepted by the Government have
been improperly interpreted. Defemtlasserts that any reference to a
“hit” that was to occur “wasot a murder, but an arrest of the competing
street vendors. When Mr. Cosmeferred to a ‘knife on them’ the
conversational figure of speech watemded to explain placing a knife on
the individual’s person, not in thera method of taking a person into
custooB/ ?.e. retext arrest).” (ECF No. 1906-1 at 10).

efendant admitted ‘at the evidemyidnearing that he used code
words (12,1 and cashing a check)rader to homicide on the taped
conversations, that he adwseﬂoarso_n known as Cabo that he had
individuals in Mexico who could eomit homicides at his request, and
that he sold an album of policéfioer photographs to the confidential
informant in this case. Defendantaitted at the evidentiary hearing that
he knew that the confidential informant wanted to purchase the
photographs so that he could t@ir¢/lexican police officers for physical
attack'and murder. Defendant’s plea of guilty to conspiracy td0 commit
murder is supported by the factual adsnons at the time of the guilty plea
and the record in this case. _

Defendant signed a Plea Agreement, swore in open court that he
committed the facts as stated the Plea A?reement, and actually
committed the crime charged. Theutt found a factual basis for the plea
and explicitly accepted the plea of guilty. The Court concludes that
Defendant has not showany fair and just reason for requesting
withdrawal of his plea of his guilty.

(ECF No. 1940 at 18-19).

Plaintiff United States of America, subsequently, filed a motion for an (
finding Defendant’s material breach of the plea agreement. On June 21, 2013, th
granted the motion for an order finding Defendant’'s material breach of the
agreement. The Court concluded “tha¢ thefendant materially breached the H
Agreement by testifying under oath at the evidentiary hearing on the mot
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withdraw his plea of guilty to facts directtpntrary to the factadmitted in the ‘factual

basis’ portion of the Plea Agreement andhéted by the Defendant under oath at
plea hearing.” (ECF No. 1989 at 11).

On June 28, 2013, the Court sentencedbfendant to a term of imprisonme
of 262 months in custody as to each count concurrently. (ECF No. 1995 at 2).

Defendant filed a timely notice of appéalthe Court of Appeals for the Nin
Circuit on the grounds that the decisiontloé district court to deny his motion
withdraw his guilty plea was an abuse of discretion.

On December 15, 2014, the Court of Apfs dismissed the appeal. The Cq
of Appeals concluded that the districduct did not abuse itdiscretion in denying

Defendant’s motion to withdraw his plaad that Defendant knowingly and voluntarii

waived his right to appeal the district court’s order. (ECF No. 2183).
On June 24, 2015, Defendant Carlos Cosme filed a request for the C

appoint counsel to assist him in the preparation of a writ cfddsaborpus. (ECF No.

the

Nt

h

purt |

N

2144). Defendant informed the Court thred did not speak or write the English

language and was unable to represent himself.
On September 1, 2015, this Courttezed an order appointing counsel
represent the Defendant in the preparaticanwfit of habeas corpus. (ECF No. 223
On March 14, 2016, Defendant CarlossBw, representing himself, filed
motions pursuant to 28 U.S.C. § 2255. (ECF No. 2283).

to
5).

On April 27, 2016, the Court orderedat Defendant Cosme and appointed

counsel for Defendant Cosme shall notifg thourt in writing within 45 days of th
order whether Defendant will proceed representing himself or proceed th
appointed counsel. (ECF No. 2286).

On May 25, 2016, Defendant Cosme notlftee Court in writing that he woul
proceed through appointed counsel. (ECF No. 2290).

On August 09, 2016, Defendant Cosmegresented by counsel, filed a mot
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pursuant to 28 U.S.C. § 2255. (ECF No. 2301).
On November 07, 2016, Plaintiff United States filed a response.
APPLICABLE LAW
28 U.S.C. 82255 provides that “A prisongder sentence of a court establis
by Act of Congress claiming the right to ldeased upon the ground that the sents

ned

ence

was imposed in violation of the Constitutionlaws of the United States, or that the

court was without jurisdiction to imposectusentence, or that the sentence wa
excess of the maximum authorized by lawisartherwise subject to collateral atta
may move the court which posed the sentence to vacaet aside or correct th
sentence.”

CONTENTIONSOF PARTIES

Defendant contends that he receivedfeative assistance of counsel during t

plea agreement negotiations, executiontloé written plea agreement with t
Government, and at the change of plearing held on May 25, 2012. Due to {
ineffective assistance of counsel, Defendasgerts that his plea agreement was
knowing or voluntary. Defendant asserts tiat counsel did not inform him that, |
was admitting to recruiting for and forminghat squad’ . . . an allegation which |
vehemently denies.” (ECF No. 2301 at 7pefendant contends that his coun
informed him that he was admitting only to the distribution of methamphetamin
the RICO count in general without argctual allegations related to murder.
Plaintiff United States contends that all of the assertions that support the
for ineffective assistance of counsel wdodly litigated and reolved at the timg
Defendant moved to withdraw his plea.aiRtiff United States asserts that the sé

s in
K,

e

CJ

sel

e an

clair

A1 %4

\me

factual claims relating to the conduct ofgorcounsel were adversely decided agajinst

Defendant and that Defendant is not entitiedelitigate these factual issues in t
collateral attack.

tMotion (ECF No. 2283) filed on Marci¥, 2016, by Defendant Carlos Cosr
representing himself, was deemed moot.

-9-
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RULING OF COURT

The Sixth Amendment right to effectiassistance of counsel “applies to
critical stages of crimingroceedings,” including “thentry of a guilty plea.’Missouri
v. Frye, 132 S. Ct. 1399, 1405 (2012). A defendant is entitled to challeng
intelligent, knowing, and voluntary aspect$af plea by demonstrating that the adv
he received from counsel did not ctnge effective representatiortee Lambert v.
Blodgett, 393 F.3d 943, 979-80 (9th Cir. 2004).

In order to prevail on a claim of inefftive assistance of counsel, Petitioner n
show that representation of counsel felbldean objective standard of reasonablen
and that any deficiencies in coefis performance were prejudicigdee Strickland v.
Washington, 466 U.S. 688, 690 (1984). Both drdint performance and prejudice 3
required before it can beidahat a conviction or sgence resulted from a breakdo
in the adversary process that renderedébalt of the proceeding unreliable and t

in violation of the Sixth Amendmerfiee United Satesv. Thomas, 417 F.3d 1053, 1056

(9th Cir. 2005). To prevail on the prejudmeng of a claim of ineffective assistan
of counsel, the defendant must show thate¢hs “a reasonable probability that, but
counsel’'s unprofessional errors, the results of the proceedings would hav
different. A reasonable probability is apability sufficient to undermine confiden
in the outcome.” Srickland, 466 U.S. at 69.

Defendant sets forth the following thrgeecific factual assertions in support
his claim of ineffective assistance of counsel: 1) his counsel did not inform him t
was admitting to recruiting for and forming a ‘hit squad’ with co-defendant
Antonio Ortega Nuno; 2) his counsel informed him that he was admitting only
distribution of methamphetamine and the€CRI count in generatithout any factua
allegations related to murdend 3) his counsel intimated him during the plea colld
to admit the “hit squad” alleggan. The identical factuassues were litigated as a ba

for Defendant’s motion to withdraw his ple@uring the litigation of this motion, the

parties submitted extensive dimgy, and the Court held a two day evidentiary hear
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which included the testimony of prior dege counsel and the Defendant. At fthe
conclusion of the hearing the Court isswadorder finding naeredible evidence tp
support the factual assertions of the DefEnt. The Court made the following ruling:
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After the Defendant enteddis plea, he beganadvance a contention that

he was physically coerced by his defense counsel in the courtroom at the

time of the glea. The allegations Defendant began with a “pinch”

ECF No. 13868 at 8), moved to “lightly hit or patted me in the back” (ECF

0. 1868 at 15), and became a “punchin.the side” (ECF No. 1868 at
6). At the evidentiary hearindj)efendant testified that his counsel
delivered a “blow from behind.” " (& No. 1935 at 13). The Court finds
the testimony of the Defendant aethvidentiary hearing that he felt a
“blow from béhind” delivered by hisotinsel in open court durln?_the plea
colloquy entirely without credibility. The Court further tinds the
testimony of the'Defendant that “lfe truth | had to say guilty” was not
truthful and that this testimony isitradicted by all of the othér evidence
in the record. The Court finds tithe Defendant did not testify truthfullx
in specific aspects of his testimonydeconcludes that the testimony of the
Defendant generally lacked credibility.

... The Court finds that all of tleeedible evidence ithe record supports

the conclusion that the Defendant fulliscussed the factual basis for the
plea with his counsel, understood the factual admissions in the plea
agreement, and understood the factual admission at the plea colloquy.

The Court finds that the testimom§ defense counsel Levine that he
reviewed the plea agreemavith the Defendantrad an interpreter line by
line and Pag_e_ by page is crel@iband supported by the evidence.
Defendant's initials_appear atethbottom of each page of the plea
agreement and the Defendant signedplea agreement on the last page.
Counsel for Defendant testified crediltivat his practice was to review the
E))Iea agreement thoroughly with an interpreter and Spanish speaking

efendant and that he recalledldwing these procedures with the
Dfetfr(]a_ndant in this case. There isewadence to the contrary in the record
of this case.

Defendant’s plea agreement in Raepph 6 stated that the Defendant
stipulates and agrees that the following facts occurred: “[D]efendant

Carlos Cosme personally performed numerous overt acts in furtherance of

a conspiracy to comminurder, including the recruitment of co defendant
Jose Ortega Nuno tomwa ‘hit squad’on behalf of defendant Cosme.”
(ECF No. 1703 at 8). Defendant'stials appear at the bottom of this
page. Defense counsel Levinetifesd that he dvised the Defendant
while reviewing the plea agreemenathhe plea agreement required him
to admit that he formed a hit squad with his co-defendant Ortega-Nuno.
Levine testified: “I had Mr. Ortegduno’s plea agreement as well, and we
discussed the contents of that eement which mirrors that part of
Mr. Cosme’s ?Iea agreement.” E No. 1935 at 52). The factual
admissions of the Plea Agreementtfoe Defendant Jose Antonio Ortega
Nuno signed by Nuno on Decésr 6, 2001 stated in part: “In furtherance

of his agreement to participate in the affairs of the FSO, defendant Jose
Antonio Ortega Nuno agreed to operand supervise a ‘hit squad’ under
the direction of Carlos Cosme. 1Badant Jose Antonio Ortega Nuno
knew that the ‘hit squad’ he agreaal operate and supervise would be
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tasked with murdering individuals ®ehalf of the FSO.” (ECF No. 1152

at 6). This provision mirrors the provision in Defendant Cosme’s Plea
Agreement and supports the testimonglefense counsel Levine that he
advised that Defendant Cosme tha plea agreement required him to
admit that he formed a hit squadliwhis co-detendant Ortega-Nuno, as
well as Levine’s testimony thdhere was no confusion voiced by the
Defendant Cosme that he 'was requit@ make this admission regarding
the conspiracy to commit murder.

At the time of the Rule 11 plea cotjuy, the Court reviewed each of the
seven paragraphs of the factual badfi the plea with the Defendant in
open court. The Court stated: “Do r>1/ou agree that pursuant to your
a%reement to participate in the affaof the FSO you were aware of the
FSO's racketeering activities, including the commission of the crimes
specified above that | {ust referrea] including the crimes of conspiracy

to import and distribute over 50 grams pure of methamphetamine and
conspiracy to commit murder?” Defendant answered: “Yes, Your
Honor.” The Court asked the Defemtlabout his Personal participation

as stated in Paragraph 6 of the Plea Agreement.

THE COURT: Let me read #gain and make sure that |

have an answer that is cle&fere is the statement again, sir,

I'll read it to you. Given hipersonal participation in the

affairs of the® FSO, defendant Carlos Cosme knew that

members of the FSO would during the time frame of the

above-noted conspiracy import and distribute more than 50
rams of actual methamphetamine. Further defendant Carlos
osme personally performed numerous overt acts in

furtherance of a conspiraty commit murder, including the

recruitment of co-defendant sk Ortega Nunto run a hit

squad on behalf of defendant Cosme. Do you agree that

statement is true? That statamis in Xour plea agreement.

Do you agree that statement is true”

THE DEFENDANT: Yes, Your Honor.

(ECF No. 1913-1 at 41). The Courkad the Defendant in open court to
acknowledge his personal rgaipation in the conspiracy to distribute
methamphetamine and the COﬂS{JIfH‘.C ommit murder. When defense
counsel answered on behalf of the Defendant, the Court asked that th
Defendant personally answer. Remgfrom the facts stipulated by the
Defendant in the Plea Agreement, rt stated: “[D]efendant Carlos
Cosme personally performed numerous overt acts in furtherance of a
conspiracy to commit nrder, including the recrtment of co-defendant
Jose Ortega Nuno to run a hit squedbehalf of defendant Cosme. Do

ou agree that statementiise? Do you accept thas part of your factual

asis, sir, that statem@&i Defendant answered: “It wasn't like that -- yes,
Your Honor. Yes, Your Honor.” The Court stated:

3%

Let me read it again and magere that | have an answer
that is clear. Here is the satent again, sir, I'll read it to
\Flou. Given his personal partieipon in the affairs of the

SO, defendant Carlos Cosme knew that members of the
FSO would during the time frame of the above-noted
conspiracy import and distribute more than 50 grams of
actual methamphetamine. Further defendant Carlos Cosme
personally performed numerous overt acts in furtherance of

-12 -
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a conspiracy to commit murdencluding the recruitment of
co-defendant Jose Ortegaid to run a hit squad on behalf
of defendant Cosme. Do )(ourag that statement is true?
That statement is in your plegreement. Do you agree that
statement is true?

(ECF No. 1913-1 at41). Defendamequivocally answered: “Yes, Your
Honor.” The Court examined eachtbé factual admissions in the plea
agreement mdeﬂendently and thoroughly. The Court informed the
Defendant that he had nho obligation to "admit any facts in the Plea
Agreement, and that he could gaoviard on the trial date. (ECF No.
1913-1 at 35) i“He has no obligationadmit to it. He has no obligation

to admit to that. We catiake it off calendar and taa a trial date set and
we can pursue that.”) In order teaad any confusion, the Court stated:
“Let me read it again and make suratthhave an answer that is clear.”
After reading Paragraph 6 of the PRgreement in its entirety, the Court
stated: “Do you agree that statemenfug? That statement is in your plea
agreement.” Do you agree that stagats true?” Defendant stated: “Yes

our Honor.” Id. at 37.

At the time of the plea, the Court found that the Defendant knowmctgly
admitted the factual basis for the@lof guilty. The Court concludes tha
there is no credible evidence to tlentrary in this record. Defendant’s
claim that he did not know that the Plea Agreement contained an
admission to conspiring to commit murder or that he did not knowingly
make those admissionsthe plea hearing is dlrectl?/ contradicted by the
Plea Agreement, the Defendant’s staénts at the plea colloquy, and the
credible testimony at the evidentiary hearing.

(ECF No. 1940 at 17-19).
In this case, the Court has found the dattssertions that defense counsel

did

not properly inform the Defendant of tfects admitted in the Plea Agreement and

intimidated the Defendant at the time oé thlea lack any credibility and denied t
Defendant’s motion to withdraw his pleBefendant filed an@peal and the Court ¢
Appeals affirmed the decision. Having litigatedse same factual issues regarding
conduct of his counsel on direct appeal, Defendant may not relitigate the sam
under 28 U.S.C. § 2255Foster v. Chapman, 136 S.Ct. 1737, 1758 (2016), Al
concurring (“As a general ke, federal prisoners may not use a motion under 28 U
§ 2255 to relitigate a claim that was previously rejected on direct app&uiléy, v.

he
pf
the
e ISS
[0
S.C.

United Sates, 433 F.2d 161, 162 (9th Cir. 1965) (“Having raised this ppint

unsuccessfully on direct appeal, appellant cannot now seek to relitigate it as p
petition under 8 2255.”) . The Cdwoncludes that are no facts asserted in this m¢
that would support the claim that represgion of counsel fell below an objectiy
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standard of reasonableness.
CONCLUSION

IT IS HEREBY ORDERED that motiopursuant to 28 U.S.C. § 2255 (ECF No.

2301) on the grounds of ineffective assistance of counsel filed by the Defen
denied. IT IS FURTHER ORDERED that Geta A. Gonzalez is relieved from furth
representation of the Defendant on this matter.

A certificate of appealability must be obitad in order to pursue an appeal fr

dant
or

DM

a final order in a Section 2255 habeagasrproceeding. 28 U.S.C. § 2253(c)(1)(B).
A certificate of appealability may issue “iglapplicant has made a substantial showing
of the denial of a constitanal right.” 28 U.S.C. § 2253(c)(2). A certificate should

issue where the prisoner shows that jun$teason would find it debatable whether

the

petition states a valid claim of the dentdla constitutional right, and whether the

district court was correct in its procedural rulirfgge Sack v. McDaniel, 529 U.S. 473
484 (2000). The Court finds that reasonabtests could not find Defendant’s clai
that he was entitled to relief und28 U.S.C. § 2255 to be debatable.

A certificate of appealability is denied.

DATED: January 11, 2017

G it 2. A
WILLIAM Q. HAY
United States District Judge
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