Spiegel Development, Inc. v. Bank of America, N.A. et al
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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

SPIEGEL DEVELOPMENT, INC., a | CASE NO. 16¢v2103-WQH-DHB
California corporation, ORDER

Plaintiff,
\Y;

BANK OF AMERICA, N.A,, a

Delaware corporation; TEN-X, LLC.,
a Delaware corporation; and DOES 1-
50, inclusive,

Defendants

HAYES, Judge:

The matter before the Court is the Mwtifor Leave to File a Second Amenq
Complaint, to Join a Defendant, and fidm to Remand filed by Plaintiff Spieg
Development, Inc. (ECF No. 9).
|. Procedural History

On July 5, 2016, Plaintiff commenced this action by filing a complaint in

Superior Court of California, County of ®®iego. (ECF No. 1-2). On August 19,

2016, Defendant Bank of America, N.A. &\”) filed a Notice of Removal pursua
to 28 U.S.C. 88 1332, 1441 and 1446. (ECFNat 1). In the Notice, BOA allegg¢
that this Court has diversity of citizemghurisdiction over this action pursuant
28 U.S.C. 8§ 1332 because “Plaintiff is a citizérCalifornia and [BOA] is a citizen G
North Carolina.” Id. at 2. On August 19, 2016, BOA filed a Notice of Party
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Financial Interest stating thatis a Delaware aporation in the caption of the filing.

(ECF No. 2). On August 26, 2016, BOA filed a motion to dismiss the ori

complaint (ECF No. 4) and a requést judicial notice (ECF No. 5).On Septembelr
16, 2016, Plaintiff filed the First Amendé&bmplaint (“FAC”), which is the operative

complaint in this matter. (ECF No. 6).
On September 30, 2016, BOA filed a mottordismiss the FAC. (ECF No. §

A~ —1

pinal

).

On October 17, 2016, Plaintiff filed the Mon for Leave to File a Second Amended

Complaint and Motion to Remand. (ECF M9¢. On October 31, 2016, Plaintiff file
a response in opposition to BOA’s motiondismiss. (ECF No. 10). On Novemk
7, 2016, BOA filed a reply tBlaintiff's response to the motion to dismiss. (ECF
11).

[1. Contentions of the Parties

Plaintiff contends that after itiléd the Notice of Removal, a “furthg
investigation into Plaintiff's claims revealed that several of the acts or omis
complained of were committed by Aumti.com, broker anégent for Defendar
[BOA.]" (ECF No. 9 at 3).Plaintiff contends that it cluded Ten-X, LLC in the FAG
as “Ten-X advertises itself as the owred operator of Auction.com, and thus
successor in interestld. Plaintiff contends that it “has now also become aware
though re-organized as a ‘a [sic] Ten-X company’, Auction.com, Inc., remains an
California corporation.”ld.

Plaintiff requests this Court join Aucti@am as a party to this action, pursu
to Federal Rule of Civil Procedure 19, besauction.com “is an indispensable p3
and thus necessary for the justualigation of Plaintiff's claims.”ld. Plaintiff alleges
that Auction.com is indispensable “becaitsis the agent for [BOA,]” and “[t]hus
Defendant [BOA] will be liable for the axtand omissions of its agent, propos

! Plaintiff filed the FAC on September 16, 2016. (ECF No. 6). Thereforg

Court denies BOA’s motion to dismisstimitial complaint filed on August 26, 2016

(ECI; No. 4) and request for judicialtree (ECF No. 5) filed on August 26, 2016
moot.

-2- 16cv2103-WQH-DHB

d
er
No.

A\Y”4

r

sion:

ts
that,

activ

ant
rty

ed-

b the
as




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

defendant Auction[.com].”ld. at 6. Plaintiff contends & if Plaintiff is not grantec
leave to add Auction.com as a party to tusion, Plaintiff “will be denied any forun

E——

—4

and will not have an adequate remedy wlere as the statute of limitations has

lapsed.” Id. at 6-7. Plaintiff contends that if Ation.com is joined in this action, the

Court will no longer have divsity of citizenship jurisdiction over this matter beca
Auction.com is a California corporationd. at 3, 5-6.

LSe

The record of this caseflects that BOA has not filed an opposition to Plaintitf’'s

Motion for Leave to File a Second Amded Complaint and Motion to Remand (E
No. 9).
[11. Applicable Law

Federal Rule of Civil Procedure 19(a) provides that

A person who is subject to servioEprocess and whose joinder will not
g%_eprlve the court of Subject-matter jurisdiction must be joined as a party

If:
(A) in that {)_erson’s_ absence, theurt cannot accord complete relief
among existing parties; or _ _ _

(B) that person claims an interedtteng to the subject of the action and
IS so situated that disposingtbe action in the ﬁerson’s absence may:
() as a practical matter impar impede the person's ability

to protect the interest; or _ o

(i) leave an existing pa_rt){ubject to a substantial risk of
incurring double, multiple, " or otherwise inconsistent
obligations because of the interest.

Fed. Civ. P.19(a)(1). 28 UG. § 1447(e) provides that “[i]f after removal the plain
seeks to join additional defendants wégsinder would destroy subject mat

jurisdiction, the court may deny joinder,mermit joinder and reand the action to the

State court.” 28 U.S.C. § 1447(e). “[T]decision regarding joinder of a divers
destroying-defendant is left to thesdretion of the district court[.]JNewcombev. Adolf
Coors Co., 157 F.3d 686, 691 (9th Cir. 1998).
V. Analysis

The record of this case reflects th&@M8has not filed an opposition to Plaintiff
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Motion for Leave to File a Second Amenld€omplaint, to Join a Defendant, and

Motion to Remand. Plaintiff's Motion appears to be meritorious. The joind
Auction.com in this matter would “destroylgect matter jurisdiction” because Plaint
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and Auction.com are both citizens of Califia. 28 U.S.C. 88 1332, 1447. Pursy

to 28 U.S.C. § 1447(e), the Court will “pdtrioinder” of Auction.com “and remangd

the action to the State court.” 28 U.S.C. § 1447(e).

The Court declines to rule on BOAotion to dismiss the FAC (ECF No. §
“Article 11l generally requires a federal court to satistgelf of its jurisdiction over thg
subject matter before it consics the merits of a caseRuhrgas AG v. Marathon Oil
Co., 526 U.S. 574, 583 (1999). Given that thes®of removal in this case was bas
solely on diversity of citizenship jurisdion and the FAC alleges only state law cau
of action, the state court is the appropriateim to litigate the merits of the motion
dismiss.
V. Conclusion

IT IS HEREBY ORDERED that Plaintiff' 81otion for Leave to File a Secor
Amended Complaint, to Join a Defendaamd Motion to Remand (ECF No. 9)
granted. Plaintiff shall file the Proped Second Amended Complaint (ECF No. ¢
in the recordf this casavithin seven (7) days from the date of ils Order. Pursuar
to 28 U.S.C. § 1447(e), after the Proposedddd Amended Complaint is filed, t
Clerk of the Court is ordedeto remand this action back to the Superior Coul
California, County of San Diego, wherents originally filedand assigned the ca
number 37-2016-00022537-CU-BC-CTL.

IT IS FURTHER ORDERED that the motion to dismiss (ECF No. 4) anc
request for judicial notice (ECF No. 5) filed by BOA are denied as moot.

DATED: November 30, 2016
A R

WILLIAM Q. HAY
United States District Judge
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