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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICTOF CALIFORNIA

GERONIMO POLINA, Case No.: 16-cv-02133-WQH (DHB)
Petitioner
ORDER DENYING PETITIONER'S
V. MOTION EOR APPOINTMENT OF
W.L. MONTGOMERY, Warden, COUNSEL

Respondent. (EcF NO. 13)

Petitioner, a state prisoner proceedmngse, has filed a Petition for Writ of Habe
Corpus pursuant to 28 U.S.C. § 2254. (BGF1.) On Decembdd, 2016, Petitioner files
a Motion for Appointment of Counsel. (ECF No. 13.)

Previously, on October 22016, Petitioner filed a Mmn for Appointment of
Counsel (ECF No. 9) that was deniedhwitit prejudice by this Court on November
2016. (ECF No. 11.)
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The Sixth Amendment right to counsel dasot extend to federal habeas cor
actions by state prisonerbicCleskey v. Zant, 499 U.S. 467, 495 (1991Chaney v. Lewis,
801 F.2d 1191, 1196 (9th Cir. 1988yaubert v. Goldsmith, 791 F.2d 722, 728 (9th C
1986). However, financiallyligible habeas petitioners edang relief pursuant to 2
U.S.C. § 2254 may obtain representation whentheecourt “determines that the intereg
of justice so require.” 18.S.C. 8 3006A(a)(2)(B) (2014Y,errovona v. Kincheloe, 912
F.2d 1176, 1181 (9th Cir. 199®ashor v. Risley, 730 F.2d 1228, 1234 (9th Cir. 1984)

The interests of justice require appointrinef counsel when the court conducts
evidentiary hearing on the petitioderrovona, 912 F.2d at 118XKnaubert, 791 F.2d a
728; Rule 8(c), 28 U.S.C. folg 2254. The appointment obensel is discretionary whe
no evidentiary hearing is necessafgrrovona, 912 F.2d at 1181 (citingashor, 730 F.2d
at 1234);Knaubert, 791 F.2d at 728. If the Court detenes that an evidentiary heari
becomes necessary in the future, the Courtredgjuire appointment of counsel at that tir

In the Ninth Circuit, “[ijndigent state prisoners applying for habeas relief ar
entitled to appointed counsel unless the circants of a particular case indicate f{
appointed counsel is necessary to prevent due process violatioharigy, 801 F.2d a
1196 (citingKreiling v. Field, 431 F.2d 638, 640 (9th Cir. 1970Rnaubert, 791 F.2d a
728-29. The Ninth Circuit considers the dhaand coherence d petitioner’s distric
court pleadings to determine the necessityappointment of counsel; if clear a
understandable, the court typically firmgpointment of counsel unnecessésse LaMere
v. Risely, 827 F.2d 622, 626 (9th Cir. 1987). Furthibe Eighth Circuit notes that “[w]he
the issues involved can be properly resolved erbtsis of the state court record, a dis
court does not abuse its discretion in denyangequest for court-appointed couns
Hoggard v. Purkett, 29 F.3d 469, 47@th Cir. 1994)see Terrovona, 912 F.2d at 1181-8]

At this stage of the proceedings, it does not appear that appointment of col
required to prevent a due process violatidimere is no indication that the issues are
complex or that Petitioner is incapable of g his claims. Also, there has been

change in the case since tGeurt denied Petitioner’s firsequest for appointment ¢

16-cv-02133-WQH (DHB

pus

-

8

Sts

an

N

ng
ne.

e Not
hat

[
[
[
nd

e
[rict
I_”

11%

N4

Insel
too

no




© 00 N o 0o A W DN P

N NN RN N NDNNNRRR R R R R R B
0w ~N O OO N W NP O © 0N O 0 W N R O

counsel last month that would warrant a adfg finding now. Petitioner claims lack
knowledge of the law. However, thatnst an exceptional circumstance that wartr:

appointment of counsel. Fhdr, as previously noted, basen the face of the Petition,

of
Ants
t

appears that Petitioner has a good grasp ottdss and the legal issues involved, and at

this point, it appears the Court will be abdeproperly resolve the issues involved on
basis of the state court recortiherefore, the Court finds thilte interests of justice do n
require the appointment of counsel at this time.

Accordingly, Petitioner’'s Motion for Appointment of CounseDENIED without
prejudice.

IT 1S SO ORDERED.

Dated: December 12, 2016 < O <y
Yt /S 2L
LOUISA SPORTER
UnitedStatedMagistrateJudge
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