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D
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICTOF CALIFORNIA
SONYA PRATT, Case No.: 16CV2165, 14CR3308-AJB
Petitioner
ORDER DENYING MOTION TO
V. VACATE, SET ASIDE, OR
UNITED STATES OF AMERICA, CORRECT SENTENCE
Respondent.

DC. 2

Presently before the Court is PetitioB@nya Pratt’s (“Petitioner”) motion to vacate,

set aside, or correct her sentence pursiea®8 U.S.C. § 2255. (Doc. No. 35.) The Cg
has fully considered this matter, includingeaiew of Petitioner’s brief and the authorit
cited therein. For the reasons set forth below, the @itk ES Petitioner’'s motion,
FACTUAL BACKGROUND
On December 9, 2014, Petitioner pled guittymportation of 100 grams or more

heroin and importation of 500 grams or morengthamphetamine wiolation of Title 21
U.S.C. 88 952 and 960. (Doc. No. 28 at Bgtitioner was sentenced to sixty (60) mor
in custody and three (3) years apervised release. (Doc. No. 34.)

L All docket citations are in refence to case number 14CR3308. Pagebausnare in reference to the
automatically generated CM/ECF page numbersmatdhe page numbers on the original document
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The facts leading up to Petitioner’s arrest and subsequent gjeidtyare as follows.

On September 30, 2014, Petitioagplied for entry into thenited States from Mexico 1
the San Ysidro, California, Port of Entifpoc. No. 28 at 3.) Petdner was driving a Kii
Sportage with her two minor daughtersgeagleven and fifteen, in the card.] The
Customs and Border Protection officer inqdiii€ Petitioner had anything to declare,
which Petitioner answered nold( Noticing that Petitionemwas exhibiting signs g
nervousness, the officer conded an inspection of the vehicle and found sign:s
tampering on the undercarriagiethe passenger sidéd() The combination of these evel
led the officer to refer the vehicle to thesedary lot for more intensive examinatiolal.

At the secondary lot, the vehicle wageened by a narcotietector dog.l¢.) The
dog alerted the officers to a narcotic odor emanating from beneath the reddgefsitef,
further inspection, a non-factory compartmesas found under the backseat that conta
eleven concealed packagdsl. )Y Field tests of the contents tife packages revealed tf
ten of the packages contained methamgohete, weighing 7.40 kilograms, and ¢
package contained heroin, igling .94 kilograms.I¢.)

The case agent noted that during questignPetitioner stated that she drove
vehicle every day and that there wasyoahe set of keys for the vehicldd(at 4.)
Petitioner also claimed that thehiele was recently in the shodd( During further
guestioning, Petitioner eventually told agentst tthe wanted to wait for a lawyer befq
making any more statementhd.f

PROCEDURAL BACKGROUND

On December 9, 2014, pursuant to a written plea agreement, Petitioner pleg

to a single count information charging Petiter with violation of Title 21 U.S.C. 88 9%

and 960. (Doc. No. 24 at 2.) Buant to the plea agreemgeRetitioner waived “any righ
to appeal or to collaterally attack the canion and any lawful r&titution order, except
post-conviction collateral attack based on aclaf ineffective assistance of counseld.(
at 11-12.) Petitioner further agretmwaive “any right to appealr to collaterally attac
the sentence unless the Court: (1) deniesndiefiet’s request for minor role reductior
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pursuant to USSG § 3B1.2(b), in which casieddant may only appetile denial of minof

role...” (d. at 12.) The plea agreement further stated “[Petitionerjhas fully discusse
the facts of this case with defe counsel” and “admits that thas a factual basis for th
guilty plea.” (d. at 3-4.)

On February 24, 2015, JudBattaglia sentenced Petitiortersixty (60) months i
prison and three (3) years of supervisddage. (Doc. No. 34.) For sentencing, the
sentence report provided by Chelsea Johnson, the U.S. Probation officer assigne
case, set Petitioner’'s base offertevel at thirty-four (34). (Doc. No. 28 at 5.) A two
level upward adjustment was then applied pamstio USSG 8§ 2D1.1(b)(5) as the offel
involved the importation of methamphetaminiel)(The report notes that Petitioner I
more than one criminal history point afdi$ did not meet all ehcriteria under USSG
5C1.2. (d.) Petitioner then received a downwarduastinent of two (2) and one (1) f
acceptance of responsibility under USSG 8§ 3, and for assisting authorities in {
investigation or prosecution &fetitioner’'s own misenduct by timely notifying authoritie
of the intention to enter a pled guilty under USSG § 3E1.1(b)d() No adjustment fo
role in the offense was madethe pre-sentence report states that only minimal inform
was known about Petitioner’s involvement in the cask) According tothe case agen
Petitioner did not discuss her ratethe offense at the time bér arrest, and did not discu
the offense during the presentenceeimiew on the advice of counseld( The pre-
sentence report thus setiiBener’s total offense level to a thirty-three (33).) The pre-
sentence report recommended tRatitioner serve ninety-six (9&)onths in custody wit
four (4) years of supervised releade. at 16.)

On August 26, 2016, Petitioneleld the instant motion to vacate, correct, or set g
her sentence based on her gdié “minor role” in the offense. (Doc. No. 35 at 1.)
government did not file an opposition.

LEGAL STANDARD

A federal prisoner in custody under sece&may move the court that imposed

sentence to vacate, set aside,correct the sentence if “the sentence was impos
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violation of the Constitution or laws of thénited States, or that the court was withput
jurisdiction to impose such sentence, or tingt sentence was @xcess of the maximum
authorized by law, or is otherwise sulijéo collateral attack 28 U.S.C. § 2255. Tp
warrant relief under 8§ 2255, a prisoner mul¢gee a constitutionaljurisdictional, or
otherwise “fundamental defect wh inherently results in a atplete miscarriage of justige
[or] an omission inconsistent with tlredimentary demands of fair procedurélhited
Satesv. Timmreck, 441 U.S. 780, 783 (1979). If it is claae movant has failed to state

claim, or has “no more than conclus@legations, unsupportdayy facts and refuted Qy

QO

the record,” a district court may deny &855 motion without an evidentiary hearing.
United States v. Quan, 789 F.2d 711, 715 (9th Cir. 1986krrors of law which mighi

require reversal of a conviction or sentenceappeal do not necessarily provide a basis

for relief under § 2255.United States v. Wilcox, 640 F.2d 970, 973 (9th Cir. 1981).
DISCUSSION

Here, because Petitioner’s plea agreememtessly contained a waiver of her right

to appeal or collaterally attack hemsence, Petitioner bases her 28 U.S.C. § 2255(a)

motion on the contention that Petitioner shouwddve receive a downward adjustment|for
her alleged minor role in the offense purduanJSSG 8§ 3B1.2. (Doc. No. 35 at 1-2.)

USSG § 3B1.2 directs the court to deceethe offense level in two circumstandes:
(1) If the defendant waa minimal participant in any crimal activity, decrease by folir
levels; and (2) if the defendamas a minor participant iany criminal activity, decrease
by two levels. U.S.S.G § 3B1.2.

In support of her madn, Petitioner cites t@nited Sates v. Quintero-Leyva and
Amendment 794, which provided five factarsurts should use to determine whether a
defendant should be gradta minor role reductiornited Sates v. Quintero-Leyva, 823
F.3d 519, 523 (9th Cir. 2016). &udition, Petitioner claims thahe had “no role in setting
up the deal, no role in negotiating the pra¢e¢he drugs, and no knowledge of where|the
drugs were going.” (Doc. No. 34 2.) Furthermore, Petitionavers that she did not haye
the name of the person who owned the drughasvas recruited inthe conspiracy as dn
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“ordinary member with a very limitecble of the typical courier.”l{.)

Unfortunately, for Petitioner, Amendment4/& inapplicable tdahe present matte

as Petitioner’s sentence of sixty (60) months in custody is the mandatory minimu

of imprisonment for her crimes to whighe pled guilty. 21 U.S.C. § 952; 21 U.S.Q.

960(b)(2). (Doc. No. 27.) Und& 960(b)(2) the statutory minimum term of imprisonm
for Petitioner’s crime is not less than fiveays, and not more than a maximum of fq
years. 21 U.S.C. § 960(b)(2).defendant is subject to refifrom the mandatory minimui

sentence under USSG 8§ 5C1vhich states that a coudan “impose a sentence

m ter
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accordance with the applidabguidelines without regard to any statutory minimum

sentence” if a defendant satisfies five critefig:the defendant do@®t have more than
criminal history point . . . ; (2) the defendalid not use violence . . . ; (3) the offense
not result in death or serious bodily injury to any person; (4) the defendant was
organizer, leader, manager, or supervisor ofrstimethe offense . . . ; and (5) not later tl
the time of the sentencing hearing, the defahbas truthfully provided to the Governmg
all information and evidence the defendan$ ksancerning the offense or offenses

U.S.S.G. § 5C1.2(a)(1)-(5). Rexftably, Petitioner has motban one criminal histor
point,? and thus does not meet all the criteria und8SG § 5C1.2. Aa result, when th
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Court sentenced Petitioner to sixty (60) mohthsprison, the Court was unable to deviate

from the mandatory minimum sentence prodidy 21 U.S.C. 8 960(b)(2). According
Petitioner’s request for a minorleareduction is unfeasible.

Even if Petitioner was not subject t@timandatory minimum sentence, Petitionq
motion would fail on the merits. First, R@ner’'s motion is untimely under 8§ 2255. St
a motion must be brought within one yedr (1) the date on which the judgment

conviction becomes final; (2)¢tdate on which the impedimeantmaking a motion creats

2 petitioner was charged with a variety of offes in 1998, 2004, 2005, and 2006. (Doc. No. 28 at 6

3 The Court highlights that Petitioner’s sentenaimgmorandum, submitted by her attorney at the tin
Anthony E. Colombo Jr., asked the Court to imposeséimee sentence of sixty (60) months in custod
(Doc. No. 30 at 7-8.)
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by governmental action in vialion of the Constitution or laws of the United State

removed . . . ; (3) the date on which thghti asserted was initially recognized by

Supreme Court . . . ; or (4) the date onickihthe facts supportinthe claim or claims

presented could have beesabvered through the exercisedue diligence. 28 U.S.C.
2255(f). Petitioner’s judgment waséil on December 9, 2014, almost two years befor
filed the present motion on August 26, 2016. (Odo. 28 at 3; Doc. No. 35.) In additig
Amendment 794, cited by Petitiaontd support her claim is not the “type of event {
restarts the clock for the § 2255 statute of limitatioBse’United Satesv. Valencia, Case
Nos. 13-CR-6029-EFS, 4:16-CV-5107-EFS, 2016 4491848, at *2 (E.D. Wa. Aug. 2
2016);see also United Statesv. Yanez, Case Nos. 13cr3515AB-1, 16cv1964-LAB, 2016

WL 4248541, at *1 (S.D. GaAug. 11, 2016). Accordingly, Petitioner's motion|i

untimely.

Next, it is notable to establish that Petitioner is not arguing that her senten
imposed in violation of U.S. law or wabegal when imposedinstead, Petitioner i
claiming that she should be given tietroactive benefit of Amendment 793uintero-
Leyva, 823 F.3d at 523. (Doc. No. 35 at 5.) Ttyige of claim should be brought under

U.S.C. § 3582 and not § 2255%e Hamilton v. United Sates, 67 F.3d 761, 763 (9th Cir.

1995) (holding that a § 2255 claim can be damay on a claim of constitutional error,
error resulting in a “complete miscarriagejastice,” or a “proceeding inconsistent w
the rudimentary demands of fair procedure”) (cifimgimreck, 441 U.S. at 783—-84).
Nevertheless, even if Petitioner’s tiam were properly brought under 8§ 2255
Court notes that at the time of sertig, Petitioner providi the Court with nc
information regarding her role in the offen@i@oc. No. 28 at 5.) Petitioner now claims t

her role in the conspiraayas less culpable and thusesshould be granted a downwz
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departure for minor role. (Doc. No. 35 a} $pecifically, Petitioner argues in her motion

that as she did not receive an “enhaneemunder the leader/organizer/manage
provision” that she is thus deserving af “reduction of seehce for her minima
participation.” (d. at 4.) However, Petitioner is nettitled to a minor role adjustme
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“merely because [she] is not a leader asganizer and is less culpable than of
participants.”See United States v. Lui, 941 F.2d 844, 849 (9th Cir. 1991) (no minor 1
adjustment for drug courier despdefendant stating that laas a “one time drug courie
and exhibited a “total lack of knowledgewrderstanding of the scope and structure o
enterprise”);see also United Sates v. Acosta, 176 F. App’x 755,756 (9th Cir. 2006
(finding that defendant’s assenti that he was a mere courikd not entitle defendant to
minor role adjustment). Finally, CourtsMearecognized that possession of a substg
amount of narcotics is gunds for refusing to graa sentence reductiofee United States
v. Sanchez-Lopez, 879 F.2d 541, 557-58 (9th Cir. 1989).

Lastly, Petitioner bears the burden of proving the applicability of a minor
adjustment by a preponderance of the evidesseUnited States v. Davis, 36 F.3d 1424
1436 (9th Cir. 1994) (citingnited Satesv. Sanchez, 908 F.2d 1443, 1449 (9th Cir. 199C
The district court’s task is to compare Retier's conduct, includingelevant conduct, t
that of other co-participants in the schei@se United Sates v. Cantrell, 433 F.3d 1269
1283 (9th Cir. 2006). Here, R&ner only provides the Couwtith brief and conclusor
statements to support her contention thatghged a “limited” role in the conspirac
(Doc. No. 35 at 2.) Thus, evehPetitioner properly brought this motion under § 22
because Petitioner has not met her burden, tlet@ould be unable to use the five fact
provided byQuintero-Leyva and Amendment 794 to deterraiwhether Petitioner qualifie
for a minor role reduction.

Accordingly, in light of the applicable legal principles, the limited evidence b
the Court, and the factors explained abdtie, Court finds that Petitioner was prope
sentenced to sixty (60) months in custqulysuant to the mandatory minimum sente
established by 21 U.S.C. § 960(b)(2) and thdbwnward adjustment for minor role
inappropriate in the instant matter.
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CONCLUSION

Based on the foregoing, the CoDENI ES Petitioner’'s motion to vacate, set asi

or correct sentence under 28 U.S.C. § 2255.

IT 1SSO ORDERED.

Dated: November 30, 2016

Qo7 Srea 2

fon. //Anthony J ./Evattaglia
United States District Judge
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