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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

RICHARD HAMILTON, individually | CASE NO. 16¢cv2273-WQH-NLS
and on behalf of all others similarly
situated, ORDER

Plaintiff,
Y,

MIDLAND CREDIT
MANAGEMENT. INC..

Defendant.

HAYES, Judge:
The matter before the Court is the Mwtito Dismiss filed by Defendant Midlar
Credit Management, Inc. (ECF No. 17).
|. Background
Plaintiff Richard Hamilton commenced this action by filing a complaint in
Superior Court of California, County &an Diego on February 26, 2016. (ECF
1-2). In the complaint, Plaintiff allegddur causes of action against Encore Cayj
Group, Inc., Midland Credit Managemte Inc., and Midland Funding, LLI)C(1)
violations of the Rosenthal Fair Debtl@ation Practices Act, Cal. Civ. Code 8§ 17
et seq. (2) violations of the Fair Debt Collection Practices Act, 15 U.S.C. § J¢
seq; and (3) violations of the Fair DelBuying Practices Act, Cal. Civ. Code.
1788.50,et seq. Id. at 9-10. On September 8, 2016, Encore Capital Group,

! Encore Calgi_tal Group, Inc. and Midland Funding, LLC were not nam
Defendants in the First Amended Complaint.
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Midland Credit Managementnc., and Midland Funding, LLC filed a Notice
Removal of Action Under 28 U.S.C. § 1441(a). (ECF No. 1).

On January 3, 2017, theoGrt issued an order granting Plaintiff’'s motion
leave to file a first amended complaifECF No. 14). On Janna4, 2017, Plaintiff
filed the First Amended Complaint (“FR), alleging class and individual clain
pursuant to the Fair Debt Collection Rrees Act (“FDCPA”) and the Rosenthal F;
Debt Collection Practices Act (“RFDCPA”")(ECF No. 15). The FAC only nam
Defendant Midland Credit Managpent, Inc. (“Defendant”)Id.

On January 18, 2017, Defendant filed otion to Dismiss the FAC based
the statute of limitations of the FDCPA atheé RFDCPA, as well as Plaintiff’s failu
to state a claim under Rule 12(b)(6).CENo. 17). On Janual18, 2017, Defendar
filed a Request for Judicial Notice “of Riiff Richard Hamilton’s Amendment to th
Schedule of Real and/or Personal Propertgdi&ebruary 29, 2016 filed in the Unit

States Bankruptcy Court, Southern DistatCalifornial.]” (ECF No. 17-2 at 2). On

February 20, 2017, Plaintifiléd a response in oppositio(ECF No. 21). On Februat
27, 2017, Defendant filed a reply. (ECF No. 22). On March 21, 2017, Plaintiff
a notice of supplemental autiitgr (ECF No. 23). On Ma&h 24, 2017, Diendant filed
a notice of distinguishing recent supplemeatghority as noticed by Plaintiff. (EC
No. 24).

I1. Allegations of the First Amended Complaint (ECF No. 15)

“Plaintiff is currently in a Chapter Seven Bankruptcy in San Diego under
number 16-00370-MM7 filed on January 28, 2016. The statute of limitatig
expiring soon for claims alledénerein and Plaintiff igling this case now to presery
those claims either for him or the bankruptdsyate.” (ECF No. 15 at 1 4). “In or abg
2005, Plaintiff is alleged to ka incurred financial obligations to the original credi
Washington Mutual . . . Plaintiff's allegechéincial obligations we allegedly incurreq
for personal, family ad household purposesld. at 1 19, 21. “@metime thereafte
Plaintiff allegedly fd behind in the payments alledlg owed on the alleged del
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Plaintiff currently takes no position as to&ther or not this alleged debt was actu

owed. Subsequently, WAMEHllegedly assigned, placed,atherwise transferred, 1o

Defendant the right to collect Plaintiff's alleged debid” at 1 22-23.

“As a result of the alleged transf@&laintiff received a written communication

from Defendant and/or Dafdant’s agents regarding the alleged delat.’at 1 24. “In
this regard, Defendant sent Plaintiff dtleollection letter [the March 2015 letter”)]
on March 8, 2015[.]"Id. at 1 25. Plaintiff alleges the letter stated:
The law limits how long you can be susda debt. Because of the age of
your debt, we will not sue you for itf you do not pay the debt, we may
continue to report it to the ‘credit repoOrting agencies as unpaid.

Id. “While said written communication explicitly informs the least sophistic

ally

ated

consumer that a collection action for an gdélé debt is governed by a finite Statute of

Limitations, the letter omits that anoth8tatute of Limitations limits the [time
during . . . which a debt may be reported to the Credit Bureddsat 1 26. “No
Federal or State statuterpets any reporting party toeport an alleged debt on
consumer’s credit report into perpetuity. Galifia courts have held that not using
leaving out, the correct required language is a violation of the l&iv.at 19 28-29

e

or

“The omission of the applicable Statute of Limitations for reporting while including

reference to the Statute of Limitations bqgible to a collection action is misleading
the least sophisticated consumeld: at § 30.

“Defendant sent similar debt collectitetters to thousands of debtors acr
California and The United Statedd. at § 36. Plaintiff asserts that he “brings this ¢
action on behalf of himseldnd on behalf of all othe similarly situated.”ld. at § 37.
Plaintiff asserts that Class 1 is composédall persons within the United States

America (ii) who were sent a writtenmonunication by Defendant (iii) substantia

similar to the written communication ave] . . . (v) which was not returne¢d

undelivered by the United States Postal Sen(iggwithin one year prior to the filing

to

0SS
ass

of

<

L\ 4

of the Complaint in this action.Id. at § 38. Plaintiff asserts that Class 2 is compgsed

of “(i) all persons with addresses withiret&tate of California; (i) who were sent
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written communication by Defendant (iii) substantially similar to the written

communication [above]. .. (v) which was neturned undelivered by the United Sta
Postal Service; (vi) within one year priortte filing of the Complaint in this action
Id. at 1 39. “Plaintiff does not know theaot number of persons in the Classes,
believes them to be in the seMdrandreds, if not thousands|[.Jd. at { 42.

Plaintiff asserts two causes of actionthe FAC against Defendant Midlat
Credit Management, Inc.: (1) violah of the FDCPA, 15 U.S.C. § 169, seq.and
(2) violation of the RFD@A, Cal. Civ. Code § 1788t seq.Plaintiff's prayer for relief
includes a request for this action to be cextifas a class actioan award of actua
damages, statutory damageasj ditigation and attorney’s fees.

[11. Contentions of the Parties

Defendant contends that the FAC faiisstate a cognizable claim under
FDCPA and the RFDCPA. Defendant comts that its March 8, 2015 letter did 1
include a material misrepresentatioDefendant contends that the FDCPA does
require creditors to disclose in a edtion letter the credit reporting statute
limitations when the letter references tiwdlection statute of limitations. Defends

contends that it “was legally entitled to replintiff's debt . . . and lawfully could do

so until up to seven years aftee date of charge off (i.e., June 2016)” at the time it
Plaintiff the March 2015 letter. (ECF No. 22 at 11).

Plaintiff contends that Defendantlglarch 2015 letter “misleads the le:
sophisticated consumer to believe thatdddant may report Plaintiff's debt to t
Credit Bureaus indefinitely.” (ECF No. 21%t). Plaintiff contends that the placem
of the collections statute of limitations iretketter “juxtapos[ed] . . . with the omissi
of a clearly stated Statute of Limitatiofts reporting to the Credit Bureaus make
appear the no such period existsltl. Plaintiff contends that “[t]his omissio
constitutes the violation at issue herein since it is misleadilag.”

V. Analysis
Federal Rule of Civil Procire 12(b)(6) permits dismissal for “failure to st
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a claim upon which relief can be granted[.fed. R. Civ. P. 12()(6). “A district
court’s dismissal for failuréo state a claim under FedéRule of Civil Procedurt
12(b)(6) is proper if there is a ‘lack of a cognizable legal theory or the abse

sufficient facts alleged under a cognizable legal theoryCbnservation Force V.

Salazar 646 F.3d 1240, 1242 (9th Cir. 2011) (quotBalistreri v. Pacifica Police
Dep’t, 901 F.2d 696, 699 (9th Cir. 1988“To survive a motion to dismiss, a plaintiff
complaint must have sufficient facts ‘to stat facially plausiblelaim to relief.” Id.

(quotingShroyer v. New Cindular Wireless Servs.,, 1622 F.3d 1035, 1041 (9th C

\V

NCE (

2010)). “A claim has facial plausibility vem the plaintiff pleads factual content that

allows the court to draw the reasonable inference that the defendant is liable
misconduct alleged.Ashcroft v. Igbal556 U.S. 662, 678 (2009) (citifgell Atl. Corp.

v. Twombly550 U.S. 544, 556 (2007)). “In sumy#pcomplaint to survive a motign

to dismiss, the non-conclusory ‘factuantent,” and reasonable inferences from

content, must be plausibly suggestivaalaim entitling the plaintiff to relief.’Moss
v. U.S. Secret Senb72 F.3d 962, 969 (9th Cir. 2009) (quotighcroft 556 U.S. af
678).

for tl

hat

“The FDCPA was enacted as a broamhedial statute designed to ‘eliminate

abusive debt collection practices by debt cotles;tto insure that those debt collect

who refrain from using abusive debtllection practices are not competitivgly

Ors

disadvantaged, and to promote consisteateStction to protect consumers against gebt

collection abuses.”Gonzales v. Arrow Fin. Servs., LL&0 F.3d 1055, 1060 (9th C
2011) (quoting 15 U.S.C. § 1692(e)). The QGairAppeals has explained that “[i]

remedial purpose is to prevent debt cdl@tactions that frustrate consumers’ abili

to chart a course of action in response to a collection effiogvis v. Hollins Law832
F.3d 962, 963 (9th Cir. 2016).

The two FDCPA provisions at issue in this case are 15 U.S.C. 8§ 1692e ar

1692f. Section 1692e prohibits the “usd] [any false, deceptive, or misleadi
representation or means in connectiovith the collection of any debt

-5- 16cv2273-WQH-NLS
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15 U.S.C. § 1692e. The statute prohibits “[t]he threat to take any action that cann

legally be taken or that ot intended to be taken[,]’¢Jommunicating or threatening
to communicate to any person credit infatran which is known or which should be

known to be false, including the failure to communicate that a disputed debt i

disputed[,]” and “[t]he usef any false representation d@eceptive means to collect jor
attempt to collect any debt or to abt information concerning a consumey.
15 U.S.C. 88 1692e(5), 1692e(8), 1692e(18kction 1692f prohibits the “use [qf]

unfair or unconscionable means to collecatbempt to collect any debt.” 15 U.S.C|.
1692f.

8

California’s RFDCPA incorporates sams 1692e and 1692f of the FDCPA, the

provisions of the FDCPA at issue in the FAGeeCal. Civ. Code. § 1788.17
(“Notwithstanding any other provision of thisle, every debt collector collecting or
attempting to collect a consumer debtlshamply with the provisions of Sections

1692b to 1692j, inclusive, of, and shall lndject to the remedies in Section 1692k|of,
Title 15 of the United Stateso@e.”). Plaintiff's allegations in the FAC concerning the

RFDCPA arise from alleged FDCPA violationSeeECF No. 15 at 6-7 (listing t)’E
into

FDCPA claim, and then assieg that the listed FDCPA “section is incorporated

the RFDCPA through Cal. Civ. Code § 1788thus, Defendant also violated Cal. Civ.
Code § 1788.17 [the RFDCPA].”). For tparposes of the Motion to Dismiss, the

Court analyzes Plaintiffs FDCPA and RFDCPA claims togetBere also Davj$832

F.3d at 966 n.3 (declining to address therpitiis RFDCPA claim separately from the

plaintiff's FDCPA claim “because the state lelaim is derivative of the federal claim,

and stating that “the Rosentliair Debt Collection Practices Act (RFDCPA) . . . isthe

California state equivalent of the FDCPA.").

“Whether conduct violates 88 1692e or 168%fuires an objective analysis that

takes into account whether ‘the least sojitased debtor would likely be misled by a

communication.””’Donohue v. Quick Collect, In&&92 F.3d 1027, 1030 (9th Cir. 2010)

(quotingGuerrero v. RIM Acquisitions LL.@99 F.3d 926, 934 (9th Cir. 2007)). “The
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objective least sophisticated debtor standafdwer than simply examining wheth

(D

particular language would deceivenoislead a reasonable debtorTérran v. Kaplan
109 F.3d 1248, 1431-32 (9th Cir. 1997) (quotBwanson v. S. Oregon Credit Sefv.,

Inc., 896 F.2d 1222, 1227 (9th Cir. 1988)). “Most courts agree that although the lea

sophisticated debtor may be uninfodnenaive, and gullible, nonetheless her
interpretation of a collection noti@annot be bizarre or unreasonabl&von v. Law
Offices of Sidney Mickel688 F.3d 1015, 1027 (9th Cir. 2012).

In Gonzalesthe Court of Appeals affirmed summary judgment in favor of the

plaintiff who challenged a clause in thefeledant’s debt collgmon letter stating that
upon receiving the plaintiff's settlement pagm, “if we are reporting the account, the
appropriate credit bureaus will be notifiedtkhis account hagkn settled.” 660 F.3d
at 1059. The Court of Appeals stated thias“well established tt [a] debt collection
letter is deceptive where it can be reasonabhd to have two or more differgnt
meanings, one of which is inaccurateld. at 1062 (citation and quotation mafks
omitted). The defendant i@onzalesconceded that it was legally prohibited from

reporting the plaintiffs debt — but the defendant asserted that the letter was ni

misleading because it comaid conditional languagéd. The Court of Appeals found
that the letter “suggests two possibilities” — (1) that the defendant was not reportl

debt and would therefore make no furthgramt in the event of a settlement; or (2)
“that, under some set of circumstances applectaihe recipienfthe defendant] could

and would report the accountld. at 1063. The Court of Appeals determined that

“there would be no reason ffihe defendant] to assert itdention to make a positivie
report in the event of paymérand that “[o]nly the first reading is actually corre¢t”
because the defendant legalbyuld not report the accound. The Court of Appeal

|92

further stated that misleading naturelad letter was “compounded by the fact that |the

defendant] did nothing to clarify when it could report a deld.”
In this case, Defendant informed Pldintinat it would not sue to collect on his
debt because “[t]he law limitsow long you can be sued odebt.” (ECF No. 15 at {]
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25). The letter informed Plaintiff thalf'you do not pay the depive may continue t
report it to the credit reporting agencies as unpald.” In this case, employing th
least sophisticated debtor standarde tarch 2015 letter is not subject to

interpretation that would “suggest[] two possibilitiesGonzales660 F.3d at 1063.

Unlike the letter iflGonzalesDefendant’'s statement in the March 2015 letter thg
you do not pay the debt, we may continue to report it to the credit reporting ag
as unpaid” is factually correct — as Defendatggally permittedo include “[a]ccounts
placed for collection or charged to prdditd loss which antedate the report by m

than seven years” in a consumer rep&CF No. 15 at 23,5 U.S.C. § 1681c(a)(4).

Defendant was legally permitt¢o report the debt atettime it sent the March 201
letter. Plaintiff has not identified any thority requiring Defendant to include tl
reporting statute of limitations in the March 2015 letter.

The Court has reviewe®ittman v. Jefferson Capital Systems, | LXb.
1:16-cv-03250-SEB-MJD, 2017 WL 1041577, (S.D. Ind. Mar. 14, 20&pprt and
recommendation adopte@017 WL 1207835 (S.D. Ind. Mar. 31, 2017), the @
included in Plaintiff's notice of supplemental authority (ECF No. 23Pittman the
court denied a debt collector defendam@tion to dismiss an FDCPA cause of act
that was based on allegatidhat a debt collection letter was misleading. The lett
Pittmanstated that,

The law limits how long you can be suadla debt. Because of the age of

your debt, out [sic] client will nasue you for it. In circumstances, you

can renew the debt and start the time period for the filing of a lawsuit
against %/OU if you take specific actiswech as making certain payment on
the debt or making a written promisepay. You should determine the
effect of any actions you take with respeéct to this debt.
2017 WL 1041577, at *1. At the time the lettersvgnt to the plaintiff, the statute
limitations had run for thdefendant to sue or repdhe plaintiff's debt.ld. The court
denied the motion to dismiss because it mheiteed that the lettecould “misle[a]d or

confuse[]” a consumer “by assertions tipatyment of a stale debt would ‘aid yc

financial situation.”Id. at *4. While the letter iRittmandid not include the reporting
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statute of limitations, the court did not address nor determine that such an omissi
supported the plausibility of the plaintiff's FKIFPA claim. The cotrstated that “[its
conclusion that Plaintiff has stated a oladoes not rest on the need for a disclosure
regarding credit reporting” by the defendard.

In this case, the Court determines ttinet relevant languge in the March 201
letter cannot “reasonably be inpeeted to imply that the @écollector will take actio
it has no intention or ability to undertake[.[5onzales660 F.3d at 1063See als
Evon 688 F.3d at 1028 (affirming dismissdlFDCPA claim under 15 U.S.C. § 169Pe
based on the content of the letter, stating tvelhile the letter [sent to the plaintiff
from the defendant debt collector] couldrbancluded additional clarifying language,
we do not believe that the langygaof the letter gaeso far as to be considered false,

deceptive, or misleading.”). The Court clutes that Plaintiff has failed to allege
sufficient facts to plausibly suggest titfendant’'s March 2015 letter was misleading
under either the FDCPA or the RFD&P Accordingly, the Court GRANTS$
Defendant’s Motion to Dismiss the FAC (ECF No. 17).
I11]
111
Il
111
I11
111
Il

2 Defendant further contends that thaiicls in the FAC are barred by the FDCPA
and the RFDCPA'’s one-year statute of liidas. The Court determines that the
individual claims in the FAC relate backtte date the original complaint was filed|in
state court, February 28016, gursuant to Federal RuieCivil Procedure 15(c)See
Williams v. Boeing Cp517 F.3d 1120, 1133 (9th Cir. 20@8dating that claims re_lalle

back and “arise out of the same condtrensaction, or ocetence” as the origing
complaint under Rule 15(c?(1)(B when “thghare a common core of operative facts
such that the plaintiff will rely on the sareeidence to prove each claim.”) (citation gnd
guotation marks omitted).
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V. Conclusion
IT IS HEREBY ORDERED that the Matn to Dismiss (ECF No. 17) filed
Defendant is GRANTED. The Clerk ofetCourt is ordered to close this case.
IT IS FURTHER ORDERED that DefendaRequest for Judicial Notice (EC
No. 17-2) is DENIED as moot.

DATED: August 28, 2017

Gt 2. A
WILLIAM Q. HAY
United States District Judge
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