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M.D. et al Do

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

RONALD AULD, Case No.:16-cv-2276H-NLS
Plaintiff,
ORDER:
V.
MARGARET DEEL. et al. (1) GRANTING DEFENDANTS’

MOTION FOR SUMMARY
Defendars.| jJUDGMENT AS TO PLAINTIFF'S
DELIBERATE INDIFFERENCE
CLAIM : and

(2) DISMISSING WITHOUT
PREJUDICE PLAINTIFF'S
PROFESSIONAL NEGLIGENCE
CLAIM

[Doc. No. 29

On November 10, 2016Rlaintiff Ronald Auld (“Plaitiff”), a former inmate 3

Richard J. Donovan Correctional Facility (“RIJIDCKWMo is represented by counsel, dile

this civil rights action pursuant #2 U.S.C. § 1983, alleging deliberate indifference
serious medical need in violation of tReghth Amendmentandprofessional negligenc
(Doc. No.5.) On December 22, 201 DefendantdMargaret Deel, M.D., Neha Nayye
M.D., T. Luu, M.D., Avelino Canles, M.D., and Steve Boucher (collectiy
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“Defendants), moved for summary judgment on the groundg tha triable issue g
material fact existsvith respect to Plaintiff's deliberate indifference claim or Plaint
state law professional negligence claandthat they are entitled to qualified immtynas
to the deliberate indifference claifboc. N0.29.)On January 22, 2018, Plaintiff oppog
the motion. (Doc. No. 32Qn January 22018,Defendants replied. (Doc. No. 35

On February 5, 2018, the Court held a hearing on the motion. {l0o89.) Chijioke
Ikonte appearedeelephonically for Plaintiff, and Edward P. Wolfe appea for
Defendants.|d.) For the reasons discussed belothe Court grantdefendats’ motion
for summaryjudgment that they were not deliberately indifferent to Plaistifferioug
medcal needs.

BACKGROUND

—n
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On October 4, 2013, Plaintiff entered the custody of the California Departinent o

Corrections and RehabilitatiddCDCR?”). (Doc. No. 292, Wolfe Decl.(“Wolfe Decl.”) 1
3.) Over the course of his custody, Plaintiff was treatea feariety of medical condition
including a seizure disordediabetes, asthma, obesity, COPD, as well as abdomin:
skin complaints(Doc. No.29-3, Feinberg Decl(“Feinberg Decl.”)Ex. 3.)In November,
2013, Plaintiff observed a growth in his body that he believed &oheenia. (Doc. No. 33
Auld Decl.(“Auld Decl.”) 1 5.)On November 28, 2018hile haused at North Kern Sta
Prison(*“NKSP”), Plaintiff submitted twdHealth Care Services Request Form 7362 (“F
7362”), which are documents CDCR inmates submit to request medical seffvaiaberg
Decl. 11 8, 9.Becausdlaintiff cannot readr write,he relied on the assistance of other
usually a fellow inmate-to submit CDCR forms like the Form 73§2uld Decl. 11 23.)
On thatparticularoccasion, Plaintiff complained of having a hernia and constipé
(Feinberg Decl. T 9Doc. No. 34, Taylor Decl (“Taylor Decl.”) § 7.) The treating
physician Dr. Krzysiak who isnot a party to this caseoted that Plaintiff's abdomen w
“tender all over"and concluded that no hernia was pres@feinberg Decl. § 10, Ex.

Taylor Decl. § 7.)Dr. Krzysiakdid not note any bump or other abnormality. (Feink
Decl. 10 Ex. 2.) During his stay at NKSPPIlaintiff had several othemedical
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examinationgerformed by NKSP medical personnel who are not parties to thigldu
1 11.) All abdominal examinatisnwere normal, andome of those examinationgere

related to any complaint of a hernia or a lump or swelling in Plaintiff's g(tir).

On March 20, 2014, Plaintifivas transferred tRIJDCF in San Diegowhere he

remained until his release on paraa October 27, 2015(Wolfe Decl. § 3.)The
Defendants werBIJDCF medical personnduring Plaintiff's stay at thdacility. On May
13, 2014, Plaintiff was seen by Dr. John Chiau a laceration to his left hand, as well

“a little lesion on his left inguinal area.” (Feinberg Déet. 4.) Plaintiff was diagnosed

with folliculitis, which was treated with antibioticsld() Plaintiff was ordered to follow

up with Dr. Chau after two weeksld() The treatment notes for Plaintiff's folleup

appointment with Dr. Chau on June 26, 2014, and his appointment

as

with

Dr. Sarah Ghayouri on July 9, 2014, do not reference any further complaints stgmmit

from Plaintiff's inguinal area(ld. Ex. 5.)

On February 2, 2015, Plaintiff saw Defendant Avelino Canles, M.D. (“Dr. Can
for a follow-up appointment regarding a recent seizure. (Feinberg Decl. Ex. 6.) Dr. {
noted a “[s]car on left inguinal area from excision of an appangoinia.” (d.) Although
Plaintiff was concerned the scar was a hernia, “[h]e was reassured that it wa&dr)qg
Dr. Canles described Plaintiff's abdomen as “[b]enign, soft, obdse).” (

On April 17, 2015, Plaintiff was seen by Defendant Naag Deel, MD. (“Dr.
Deel’), regarding a shoulder injury and possible seizure and chest gdirtsx.(7.) The
Medical Progress Not®r that appointmentcludes no mention of any complaintated
to a lumpor growth, and the abdominal exarationwas normal.ld.) On April 30, 2017
Plaintiff was seen by Dr. Deelgainregarding the shoulder injurgld.) The Medical
Progress Note includes no mention of any complaint related to a lump or gflovyth

On May 12, 2015, Plaintiff submitted a Form 7362 stating “Id [sic] like to 3
doctor.l have a lump on my lefolver sideof my stomach.” Id. Ex. 8.)Defendant Stev

! Dr. Chau is not a defendant in the case. (Feinberg Decl.  12.)
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Boucher (Nurse Bouché) saw Plaintiff on May 15, 2015Id.) His notes do not indicaf
that he found a lump on Plaintéflower left abdomen(ld.) Upon examinationNurse
Bouchernoted “skin irritation due to skin rubbing against skiislight erythema,” ang
“risk for infection.” (Id.) He wrote on the Form 73@Rat hegave Plaintiff reassuranc
prescribed a Hday course oéntibiotics, and advised Plaintiff to seek medical attentfo
he experienced increased pain, fever, redness, discharge, or swiell)mgurse Bouche
also documented that Plaintiff expressed understanding of these inssucttoa own
words.(1d.)

A few dayslater, o May 19, 2015, Plaintiff submitted another Form 7362 ste
that he had bumped his head and it Wigeding. [d.) Nurse Bouchesaw Plaintiff the
same day(ld.) Nurse Bouchés notes from his assessment of Plaintiff contain no mel
of any complaint related ta lump (Id.) Nurse Bouchegave Plaintiff reassurance a
advised Plaintiff to seek medical attention if he experiemeddess, fever, bleeding,

any issue of conceriiid.)

On May 21, 2015, Plaintiff was seen Bby. Deel for a follow-up appointment

regardingshoulder and neck paifid. Ex. 9.) Dr. Deelnoted that Plaintiff's abdomen w
soft, with positive bowel sounds, néender, and without “rebound or guardingd.) Dr.
Deel also noted that Plaintiff “had no specific questions and answered all qug
appropriately.” [d.) The Medical Progress Note for the appointment contains naand
of any complaint regarding a lumgpdJ)

On June 8, 201Rlaintiff wasagainseen ly Dr. Deelafter complaining of a sof
throat, congestion, and coudhd.) Dr. Deelnoted that Plaintiff's abdomen was soft, w
positive bowel sounds, ndaender, and without “rebound or guardindld.) Plaintiff
“asked questions and had all fisestions answered(ld.) The Medical Progress Note f

the appointment contains no mention of any complaint regarding a Ild)p. (

2 Based on Plaintiff's height and weigtthat time, havasmorbidly obese(Feinberg Decl. § 17

It is not unusual for a morbidly obese man to have skinfolds rub against each other and bréeatede
particularly in the lower abdomerea (Id.)
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Plaintiff “recalls[s] discussing with the treating doctors” his concern about the
“tumor and how it was progressively getting bigger and was becoming more painful.
(Auld Decl.q 6.) He does not identify any of the “treating doctors” by nanvehen thosg¢

U

discussions allegedly took placé&eeid.) He stated in his deposition that he doesn't
remember any of the doctors because “nobody told [him] their name,” but he “just kne
they [were] a doctor.” (Wolfe Decl. Ex. 4 at RT 54 He also stated in his deposition
that a male doctor told him the “bump” was “not supposed to be there and it [was] goir
to have to get moved, but they have to find out what it id."af RT 50:1622.) Plaintiff
has not provided the name of the “malectdd’ or the date when that comment was
allegedlymade.Additionally, Plaintiff alleges that he “was having difficulties walking”
due to pain from the tumor and that, as a result, he was given a walker, which he us
sometimes. (Auld Decl. 1 6, 9.) Plaintiff offers no further information or documentatior
regarding the walker, and it is unclear who gave it to him and when.
On June 14, 2015, Plaintgibmitted a Form 7362 requesting to see a physician due
to “swelling in the groin area(Feinberg Decl. Ex. 10Jwo days later, he was seen|by
Nurse Bouchemwho wrote that Plaintiff was complaining of swelling on his left side upder
his “belly fold.” (1d.) Nurse Boucherdentified skin irritation on Plaintiff's left siddout
not in his groin area, caused by belly fat “hang[ing] over” and “mak]ing] a skin fold”|with
a “colloid like skin growth on healed skin/scar from incidet& {rs ago.”(ld.) He gave
Plaintiff reassurance and advised hinseek further medical attention if the pain or redness

increasedand, according to Nurse Boucher’s notes, Plaintdirbalizedunderstanding.
(1d.)

Plaintiff states in his declaration that he stopped complaining about the growth aft
Nurse Boucheassured him that nothing was wrong and “threatened to write [him] up with
the consequence that [his] parole date may be extended” if he continued taircaule
the growth. Auld Decl. 1 7.) Plaintiff does not specify when Nurse Bouchade thig
statement(Seeid.).

Roughly three months later, on September 11, 2015, Plaintiff was s&smn Dgel

16-cv-2276H-NLS




© 00 N oo 0o b W N B

N NN RN N NDNNNRNRRR R R B R R R
0o ~NI O 00O DD N =R O O 00O N O (10D 0O N OEeO

regardingdizzines and nause@Feinberg Decl. Ex. 11Dr. Deeldiagnosed Plaintiff with
dehydration. Id.) The Progress Note contains no mention of any complagarding &
lump and indicates that Plaintiff's abdomen was shuft) On September 12015, Plaintiff
was seen by. Luu, M.D. (‘Dr. Luu’), for a follow-up regarding his recent dizziness 4
nausea as well as constipatidd.)Plaintiff had been feeling better, and he requested
of magnesia for his constipation, which. Duu provided. [d.) The Progress Note contai
no mention of any complaint regarding a lump and indicates that Plaintiff's abdom:g
soft and nortender. [d.) Dr. Luu documented that he spoke to Plaintiff slowly and loy
that Plaintiff understood and was agreeable with the treatment plan, aatecethe pla
back to Dr.Luu. (Id.)

On October 2, 2015, Plaintiff submitted a Form 73621esting treatment for
brokentoenail. (d.) He was seen by Nurse Bouclfige days later.lfl.) The medicahotes
contain no mention of any complaint regarding a luand instruct the Plaintiff to seq
medical care if he was lracute distress(Seeid.)

On October 27, 2015, Plaintiff was released on paanid orDecember 1, 201%He
came toValley Presbyterian Hospital Emergency Rodthe “ER”) with severa
complaints, including a lump in his left abdoméauld Decl. § 8; Feinberg Decl. § 2
Ex. 12) According to the ER Discharge SummaPaintiff stated that the lump had beg

present forthe past two day$ad been growingh size and caused burning sensation.

(Id. Ex. 12.)He also stated that the lump wiasthe area where he h&hdan absces
drained two months ago while in prisdid.) Plaintiff had no abdominal tendernessit
an examination identified&x 6 cm mass on Plaintiff's left gnothat “does not appear
be either abscess or cellulitigld.) The treating nurse practitionprescribed Plaintifan
antibiotic for possible cellulitis‘given his recent time in jail and advised him to retuf
in two days for a followup on the masslid.)

On December 16, 2015, Plaintiff returned to Biefor evaluation of the mas@d.
Ex. 13.)On that occasiorRlaintiff reportedhatthe mass hadden present for two month

(Id.) The abdominal examationwas normal. $eeid.) The treating physician believed t
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mass was “likely a keloid formation” arttdat Plaintiff “should follow up with gener:
surgery outpatient.(ld.)

On December 28, 2015, Plaintiff returnexdtheER. (Id. Ex. 14.)He complained o
a growing lump on his left lower abdom#rat had beepresent for a month and a h4
and he described “achy” pain radiating down his letd.)(A physical examinatiol
identified a 4x 5 cm mass on the left lower quadrant of Plaintiff's abdor(idr). Plaintiff
was instructed to call his primary care doctor to get a referral é¢merg surgeon for th
lump’s removal(ld.)

On January 5, 2016, Plaintiff had a CT scan performed cabdismen and pelyis
revealinga 3.7 x 3.4 cm round subcutaneous lesion of the left inguinal re¢icbr] 24,
Ex. 15; Taylor Decl. § 12In early February 2016, Plaintiff hadcare needle biopsy (
the mass. (Feinberg Decl. Ex. 16.) The biopsy revealed a type of cancer kn

dermatofibrosarcoma protuberaiisl.) Dermatofibrosarcoma protuberans “is a rare f{

of cancer that rarely spreads to other parts of the body and has a high survivalldat,

26.) Dermatofibrosarcoma protuberafis often mistaken for other skin conditior
particdarly in its early stages, and is frequently diagnosed only after it has entered
growth phase.” (Feinberg Decl. { 26.)

On February 29, 201®laintiff underwentsurgery to remove the mas#l. (Y 25;
Taylor Decl. § 12.) The surgery successfuisnoved the entire massthout any evidenc
of spread (Feinberg Decl. 125,29, Ex. 16) Following surgery, Plaintiff was prescrib

an oralchemotherapynedication. (Auld Decl.  8; Taylor Decl. § 18lpintiff states that

“[p]rior to the removal of the tumor, | experienced a lot daia] from it and sometime
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3 Dermatofibrosarcoma protuberazaises a tumor that usually starts as a small, firm patch of skin

that grows slowlyand can become a raised nod@kenetics Home ReferencBgrmatofibrosarcom
protuberans, U.S. Natl Libr. Med. (Jan. 30, 2018) https://ghr.nlm.nih.gov/condition/derma
fibrosarcomegprotuberansThe tumors are usually found on the torso but can also be found on th¢
legs, head, or neckid()

4 “The treatment for dermatofibrosarcoma protuberans is almost alwaysas” (Feinberg Decl
1 29.) Plaintiffs February 29, 2018successfully removed the entire mass without any eviden
spread, thus achievingthe best possible outcome for treatment of Plaist@bndition.” (d.)
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was unable to walk as a result of the pain. | no longer experienpaithafter the tumag
was removed.” (Auld Decl. 1 9.)
DISCUSSION

l. Legal Standards for Summary Judgment

Under Federal Rule of Civil Procedure 56, summary judgment is appropriat
“if the evidence, read in the light most favorable to the nonmoving party, demonstra

there is no genuine issue of material fact, andttigamoving party is entitled to judgme

e onl
tes tf

nt

as a matter of law.Jones v. Williams, 791 F.3d 1023, 1030 (9th Cir. 2015). A fact is

material if, under the governing substantive law, it could affect the outcome of thg
Anderson v. Liberty Lobby, Inc477U.S. 242, 248 (1986). A “genuine” issue of mate

fact exists “if the evidence is such that a reasonable jury could return a verdict

nonmoving party.’ld.

The party seeking summary judgment bears the burden of persudisains, of
establishig the absence of a genuine issue of materiaHastwell as the burden
production Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986); Nissan Firea&nd Ins.
Co. v. Fritz Cs., 210 F.3d 1099, 1102 (9th Cir. 2000). To carry its burden of produ

“the moving party must either produce evidence negating an essdatr@nt of the

nonmoving party’s claim,’or “show that the nonmoving party does not have ent
evidence of an essential element to carry its ultimate burden of persuasiori &iggah
Fire, 210 F.3d at 1102.

If the moving party carries its burden of production, then themowving party mus
set forth specific facts showing there is a genuine issue of materialifzaty Lobby,
477 U.S. at 248; Nissan Fire, 210 F.3d at 1103 (c@elptex 477 U.S. at 322)[he non

moving party cannot rest upon mere allegations or denials, but rathmust presen

affirmative evidence . . from which a jury might return a verdict in [its] favoLiberty
Lobby, 477 U.S. at 248 (citation omitted), 25l/0 establish a genuine issue, the n
moving party “must do more than simply show that there is some metaphysibabsdo
the material facts.Matsushita Elec. Indu€o. v. Zenith Radio Corp475 U.S. 574, 58
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(1986) “Where the record taken as a whole could not lead a rational trier of fact to f
the nonmoving party, there is no genuine issue for tridl.at 587 (citation omitted)f
the nomamoving party does not present evidence sufficient to establish a genuine |
material fact, then the moving party is entitled to summary judgment. NissaATairE.3d
at 1103.

At the summary judgment stage, the court must view the factsdeawl all
reasonable inferences in the light most favorable to themning party Scott v. Harris
550 U.S. 372, 378 (20073eealsoLiberty Lobby, 477 U.S. at 25%'The evidence of th

nortmovant is to be believed, and all justifiable inferences albe @rawn in his favati).

The court may not weigh the evidence or make credibility determinakibgthough the
court may consider materials in the record not cited by the parties, the court is not

to scour the record in search ofj@nuine issue of triable facghd mayfinstead] tely

on the nonmoving party to identify with reasonable particularity the evidérate

precludes summary judgmerfitSimmons v. Navajo County09 F.3d 1011, 1017 (9
Cir. 2010) (quotindKeenan v. Allan, 91 F.3d 1275, 1279 (9th Cir. 1996)).
I. Plaintiff's Deliberate Indifference Claim

A. Legal Standard

To maintain an Eighth Amendment claim for inadequate medical care ung

U.S.C. § 1983, a plaintiff must demonstrate “deliberate indifference tmusemedica
needs."Jett v. Penner39 F.3d 1091, 1096 (9th Cir. 200@uoting Estelle v. Gamble
429 U.S. 97, 104 (1976)yhe Ninth Circuit uses a twpart test for deliberate indifferen

that comprises an objective and a subjective standdrd-irst, under the objectiv

standard, the plaintiff must shaav“serious medical need” exists by “demonstrating
‘failure to treat the injury or condition could result in further significant injury of
unnecessary and wanton infliction of painld. (quoting Estelle 429 U.S. at 104
Indicationsof a seriousnedical need include “[t]he existence of an injury that a reaso
doctor or patient would find important and worthy of comment or treatment; the pr¢

of a medical condition that significantly affects an individual’s daily activities; of
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existerce of chronic and substantial pai@blwell v. Bannister763 F.3d 1060, 1066 (9
Cir. 2014)(quotingMcGuckin v. Smith974 F.2d 1050, 10580 (9th Cir. 1992)verruled
in partonothergroundshy WMX Techs., Inc. v. Miller 104 F.3d 11383th Cir.1997) (en
banc)).

Second, under the subjective standard, the plaintiff shat/that the defendant

response to the serious medical need was deliberately indiff@e¢intt39 F.3d at 109¢

More specifically, the plaintiff must show “(a) a purposeful @cfailure to respond to

prisoners pain or possible medical need and (b) harm caused by the indifferhg

Moreover, the plaintiff can showdefendant is deliberately indifferent under ttendard
“only if the official ‘knows of and disregards an excessive risk to inmate healt
safety.” Colwell, 439 F.3d at 1096quoting Toguchv. Chung 391 F.3d 10511057(9th
Cir. 2004)).Relatedly “the plaintiff ‘must show that the course of treatment the do

chose was medically unasgatable undethe circumstancesind that the defendants ‘chg
this course in conscious disregard okanessive risk to the plaintif’health.” Hamby v.
Hammond 821 F.3d 10851092 (9th Cir. 2016)(citation omitted) The defendant mus

have done more than exeei®rdinary lack of due catgthe defendantmust both be

aware of facts from which the inference could be drawn that a substantial risk o
harm exists, and he must also draw the inferernCelivell, 439 F.3d at 1066quoting
Famer v. Brenngrb11U.S. 825, 835837 (1994)).“A difference of opinion between

prisonerpatient and prison medical authorities regarding treatment does not give r

81983 claim’ Franklin v. Stée of Or., State Welfare Div662 F.2d 1337, 1344 (9th Cj

1981)

“[D] eliberate indifference to medical needs may be shown by circums]
evidence when the facts are sufficient to demonstrate that a defendant actually k|
risk of harm? Lolli v. County of Orange, 351 F.3d 410, 421 (9th Cir. 2003) (ciagner
v. Brennan511 U.S. aB42).Deliberate indifferencenay appear whedefendarg “deny,

delay, or intentionally intefere with medical treatment, or it may be shown by the wg
which [defendant] prison physicians provide medical caketf'439 F.3d afl096(quoting
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McGuckin 974 F.2d at 1060)
B. Analysis

In their motion for summary judgment, Defendants argue that Plaintiff hg
satisfied the subjective standard for deliberate indifference as to any of edBets
(SeeDoc. No. 291 at 1115) The Court examines Plaintiff's deliberate indigface claim
as to each Defendaintturn?®

1. Deliberate Indifference Claim Against Dr. Luu
First, Defendants argue that Dr. Lus entitled to summary judgment beca

Plaintiff has presentedo evdence thaDr. Luu wasaware of Plaintiff's complaint abot

the lump, “much less that he intentionally ignored(Rbc. No. 291 at 12.)The records

for Plaintiff's only appointment with Dr. Luu do not show that Plaintiff made
complaintregarding the lump or his groin, but rather that Dr. Luu asked about Plai
earliercomplaint of dizziness, reviewed lab results, and providékl of magnesiaor
constipationas Plaintiff requestedid.)

Having carefully considered the parties’gamentsand evidencethe Court

concludes thaPlaintiff has not presented evidence sufficient to establish a gesaue

of material factasto whether Dr. Luuwas deliberately indifferent to Plaintiff'serious
medical needThe records for Plaintif§ appointment with Dr. Luu contain no mention
a lumprelated complainand indicate a normal abdominal examinati{®eeFeinberg
Decl. Ex. 11("ABDOMEN: Soft. Bowel sounds present. Nontender, sojtN)oreover,
Plaintiff's only appointment with Dr. Luu took place on September 14, 2(8®id.)
Plaintiff has no specific memory of Dr. Luu. (Wolfe Decl. Exat4dRT 50:89.) In sum
Plaintiff has not presentedevidence thatDr. Luu had any knowledge of mp.
Accordingly, viewing the evidence in the light most favorable to Plaintiff, the G

concludes that Plaintiff has not established a genuine issue of material factrether

5 Plaintiff agreeghat summary judgment should be granted to Dr. Nay§@oc. No. 32 at 9.)
Accordingly, the Court grants summary judgment as to Dr. Nayyar.
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Dr. Luu knew of and disregarded an excessive risk to Plaintiff's healtraetgl.€olwell,
439 F.3d at 1096Thus,because Plaintiff has not established a genuine issue of m
fact as to the subjective prong for deliberate indifferesiw@mary judgment is approprie
as toDr. Luuon this claimSeelJett 439 F.3d at 1096.

C. Deliberate Indifference Claim Against Drs. Canles and Deel

Defendants next argue that there isen@ence thabr. Canles andr. Deel were
deliberately indifferent to Plaintiff's serious medical ne@abc. No. 291 at 1113.) With
respect to Dr. DegDefendants emphasize that Dr. Deel saw Plaintiff approximately
times between Apr2015and September 2015, and thaat¢ordingio the medical record
Plaintiff did not raise a concern aboutuanp at any of theeappointments.ld. at 11.)
Similarly, Plaintiff's only appointment with Dr. Canles shows that Dr. Canles exami
scar on Plaintiff's left groin that Plaintiff was concerned was a hefldaat 1213.)
Defendants contend thdt] here is no evidence either that the scar Dr. Catamined
was in fact the mass that Plaintiff later had removed, or that Dr. Canles, by examir]
scar and determining it was not a hernia, deliberately ignored a serious medicallde
at13.)

On February 2, 2015, Dr. Canles performedgaminaton of Plaintiff’'s abdomen
which Dr. Canles described gb]enign, soft,[and] obese.” Feinberg Decl. Ex6.) Dr.
Canles reassured Plaintiff that a “[s]car on [Plaintiff's] left inguinal area fromierax
an apparent lipoma” was not a hernld.)(In his ogosition brief, Plaintiff asserthatall
the physician Bfendants'ignored the growth” when they reported normal abdom
examinations(Doc. No.32 at 8.)But mereallegationsin pleading are not sufficient tg
raise a genuine issue of faBeeMatsushita475 U.S. at 58@.iberty Lobby, 477 U.S. a

256.Additionally, Plaintiff's expert doesot opine regardingplaintiff's treatment by Drj.

Canles, specificallybut rather opineis conclusory fashiothat “each defendant’s condu
was belowthe standard of care with respect to the examination of Auld and treatm
his complaint.(Taylor Decl. § 17 Butordinary lack of due carar a difference of medic:

opinionis insufficient to showhat a defendant watliberatelyindifferentto theplaintiff's
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serious medical nee8eeFranklin 662 F.2d at 1344armer 511 U.S. at 835.

Moreover, here is no genuine dispute titat Canles examined Plaintiff's abdom

and his left inguinal area and found nothing of concgfeinberg Decl. Ex. 6 Based or

en

this record, the Coucdoncludeghat Plaintiff has not established a genuine issue of material

factas to whether Dr. Canles purposefully failed to respond to Plaintifffsgramnedica

need,seeldett 439 F.3d at 1096 rdhatDr. Canles knew of and disregardedexicessive

risk to inmate healttseeColwell, 763 F.3d at 1066.

The Court concludes the same with respect to Dr..[Baintiff has no spefic
memory of being treated Wyr. Deel.(Wolfe Decl.Ex. 4 at RT49: 1920.) Dr. Deel saw
Plaintiff on April 17, 2015, and on April 30, 2015, for complaints related to a shg

injury, possible seizures, and chest pafirginberg Decl. Ex7.) On May 21, 2015, D

Deel saw Plaintiffegarding shdder and neck painld. Ex. 9.)On June 8, 2015, Dr. De
saw Plaintiff regarding a complaint of a sore throat, congestion, and cédwylirgally,
on September 11, 2015, Dr. Deel saw Plaintiff regarding dizziness and n&idea.11.)
At each appointment, Dr. Deel documented her treatmdplagftiff’'s chief complainin
the corresponding Medical Progress N¢&eeid. Exs. 7, 9, 11.)

None of theMedical Progress Notes for Plaintiffive appointmentsvith Dr. Deel
contairs any mention of &ump-related complaintThe MedicalProgress Noteshowthat
at eachappointmentDr. Deel performecnabdominal examinatiothatyielded norma

findings such as “soft,” “positive bowel sountisnd “nontender.(SeeFeinberg Decl
Exs. 7,9, 11.)In light of the recordand the lawPlaintiff has failed to raise a triable isg
of material fact that, if resolved in his favor, wowddtablish deliberate indifferenc
Estelle 429 U.S. at 106Thus Plaintiff has not raised a genuine issue of material fact
whetherDr. Deelpurposefully failed to respond to Plaintiff's pain or medical need
Jett 439 F.3d at 1096, or thBt. Deelknew of and disregarded an excessive risk to inf
health, se Colwell, 763 F.3d at 1066.

Viewing the evidence most favorably to Plaintiffe Court concludes that summ:

judgment is appropriate as to both Dr. Canles and Dr. Deel, because Plaintiff
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established a genuine issue of material fadio whetheeitherDoctor wasdeliberately
indifferent to Plaintiff’'sserious medical nee8eelett 439 F.3d at 1096.
D. Deliberate Indifference Claim Against Nurse Boucher
Defendants also argue that Plaintiff has not raised a genuine issue of neteas
to whether Nurse Boucher was deliberately indifferent to a serious medical need\N@
29-1 at 14.)The evidence, Defendants assert, shihwat Nurse Boucher “in fact provide
Plaintiff with treatment for his complaints(ld.) The evidence does not establish 1
Nurse Bouchefappreciatd that the skin irritation he examined was a serious me
concern” or “that he disregarded that concern,” (Doc. No. 35 &iaintiff disagrees.
Plaintiff was seen by Nurse Boucher on four occasibirst, m May 12, 2015
Plaintiff submitted a Form 7362 stating “Id [sic] like to see a doctor. | have a lump ¢
left lower side of my stomach.” (Feinberg Decl. Ex.8uUrse Bouchesaw Paintiff on
May 15, 2015.1¢.) Examining Plaintiff three days later, Nurse Boucher did notdihanp
on Plaintiff's lower leftstomach rather he observed'skin irritation due to skin rubbin

against skifi “slight erythema,” and “risk for infection.”ld.) Nurse Bouchemave
Plaintiff reassurance, prescribed addy course of antibiotics, and advised Plaintif

seek medical attention if he experienced increased pain, fever, redness, disch

swelling. (d.) A few days later, on May 19, 201Burse Boucher saw Plaintiff agajin

because Plaintiff submitted a Form 7362 stating that he had bumped his head an
bleeding. [d.) Nurse Boucher’s notes from his assessment of Plaintiff contain no m
of any complaint related to a lumgd{ NurseBoucher gave Plaintifferassurance ar
advised himto seek medical attention if he experienced redness, fever, bleeding,
issue of concernld.)

On June 14, 2015, Plaintiff submitted a Form 7362 requesting to see a physid

to “swelling inthe groin area.” [d. Ex. 10.) Nurse Boucher saw Plaintiffa days later

andwrote that Plaintiff was complaining of swelling on his left side under his “belly f
(Id.) Nurse Boucher identified skin irritation on Plaintiff's left sigef in thegroin area

caused by belly fat “hang[ing] over” and “mak[ing] a skin fold” with a “colloid like
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growth on healed skin/scar from incider® ¥rs ago.” [d.) Finally, on October 2, 2015%

Plaintiff submitted a Form 7362 requesting treatment fbragen toenail. Id. Ex. 11.)
Nurse Boucher saw Plaintiff five days later, and mi¢es contain no mention of a
complaint regarding a lumgld.) Moreover, Nurse Boucher ordered Plaintiff to s
additional medical treatment if he experienced signs of infection, fever, discharge fi
toenail or any“acute distress. (1d.)

Even considering Plaintiff's contentions concerning Nurse Boucher, the recor
not support Plaintiff's claim for deliberate indifferen¢8eeFeinberg Decl{{ 25-32.)In
particular, Plaintiff has not presented evidence sufficient to establish a géamtirssue
as to whether Nurse Boucher chose a course of treatment that was “medically tabée
under the circumstances” and that Nurse Boucher chose that course of treatn
conscious disregard of an excessive risk to the plaintiff's he@deHamby, 821 F.3d a
1092 (citation omitted)

When Plaintiffpresented to Nurse Boucher with the complaina dimp on theg
lower left side of his stomach, Nurse Boucher observed skin irritation, rather than &
andprescribed antibiotics to prevenfection® (Feinberg Decl. Ex. 8 Approximately on€
month later, Plaintiff was seen by Nurse Boucher after complaining of “swellitige
groin area.” [d. Ex. 10.)NurseBoucher again observed skin irritation, which appearg
be caused by a “skin fald(1d.) There is no evidence that Nurse Boucher found a lum
Plaintiff’s left groin at any pointluring theexaminationsor that theskin irritationNurse
Boucher obseedon his stomackvas related to Plaintiff'&eft groin cancer diagnosisn
fact, when Plaintiff sought treatment for a lump in his left groin ane@ecember 1, 201
after his release from prison, Plaintiff told the emergency room doctor at the
Presbyterian Hospital that the lunitfad only been preserifor the past two days
(Feinberg Decl. Ex. 12.)

6 Plaintiff was also initially treated with antibiotiésr his groin mass when he presented to
emergeng room at the Valley Presbyterian Hospaéter his release from custodySeeFeinberg [2cl.
Ex. 12.)
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Furthermore, Plaintif§ expertopines on the standard of care for‘painful non
healing groin lesion,” but even if Nurse Boucher was in fact confronted with such a
his conductwould not amount to deliberate indifferenedsent a showing that
consciously disregarded an excessive risk to Plaintiff's hed#bHamby, 821 F.3d a
1092 (“Deliberate indifference is a high legal standard. A showing of medical mele
or neglgence is insufficient to establish a constitutional deprivation under the B

Amendment.” (quotingToguchi 391 F.3d at 1060))Opposing summary judgmel

lesiol
ne

[
ract
Fightt
nt,

Plaintiff has not presented evidertbat raises a genuine issue of material fact as to whethet

Nurse Bouchedrew an inference that Plaintiff was at substantial risk of serious
Colwell, 763 F.3d at 1066Accordingly, the Court concludes th&faintiff has not
established a genuine issue of matdeaat as to whethaxurse Boucher was teerately
indifferent to Plaitiff’ s serious medical need. Summary judgment is theraefipeopriate
on this claim.
E. Qualified Immunity

Defendants also contend tlmptalified immunity shields each of thefom liability
for Plaintiff's deliberate indifference clainfDoc. No. 291 at 1517.) The Court doesot
reach this argumeittecause the Cougrants summary judgment for. Luu, Dr. Canles
Dr. Nayyar,Dr. Deel, and Nurse Bouchen the basis that Plaintiff hastnestablished
genuine issue of material fact as to whether @nthem wasdeliberately indifferent tg
Plaintiff's serious medical need.
lll.  Plaintiff's Negligence Claim

Defendants move for summary judgment on Plaintiff's professional negli
claim as well. (Doc. No. 29 at17-20.)“[I] n the usual case in which all fedelalv claims
are eliminated beforeial, the balance of factors . will point toward declining to exercis
jurisdiction over the remaining stal@wv claims.” Acri v. Varian Assocs., Inc114 F.3d
999, 1001 (9th Cir. 1997) (quotirigarnegieMellon Univ. v. Cohill, 484 U.S. 343350 n.7
(1988)). Having granted summarnudgment to Defendants on Plaintiff's Section 14

claim, the Court declines to exercise supplemental jurisdiction over Plaimgffimining
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claim forstate law professional negligen&ee28 U.S.C. § 1367(c)(3providing that the

district courtmay detine to exercise supplemental jurisdiction over a related-&taty
claimif “the district court has dismissed all claims over which it has original jurisdigct
Accordingly, the Court dismiss Plaintiff's professional negligence claim withg
prejudice.

CONCLUSION

For the foregoing reasons, the CoGRANTS Defendants’ motion for summa

judgmentas toDr. Deel,Dr. Luu, Dr. CanlesDr. Nayyar, andNurse Boucher on Plaintiff’

Section 1983 cien for deliberate indifferencgDoc. No. 29.)The Court declines t

exercise supplemental jurisdiction over Plaintiff's professional negligence claaky

accordingly dismisseghatclaimwithout prejudiceAs Plaintiff hasno remainingclaims

the Clerkis directed to close the case.
IT 1S SO ORDERED.

DATED: February 72018
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