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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

Case No.16-cv-2320LAB (JLB)
EDWARD V. SHELL
= REPORT AND RECOMMENDATION
Petitioner)  -5r ORDER:
V.
(1) DENYING FIRST AMENDED
RONALD RACKLEY, Warden PETITION FOR WRIT OF HABEAS
Respondet., CORPUS[ECF No. 5]; and

(2) DENYING MOTION FOR ORDER
TO EXPAND RECORD [ECF No. 15]

|.INTRODUCTION

Before the Court is thierst amended petition for writ of habeasrpuspursuant tqg

28 U.S.C. § 2254f Edward V. Shell. (ECF No..p Also before the Court is Petitionel
motion for an order to expand the reco(@CFNo. 15)
This Report and Recommeation is submitted to United States District Judge L

Alan Burns pursuant to 28 U.S.C. 8§ 636(b)(1) and Local Civil Rule HC.2 of the U

States District Court for the Southern District of California. Forrdssons discusse

below, the Court recommends that Petitioner’s first amended petition (ECF ldod

motion for an order to expand the rec@&CF No. 150e DENIED.
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1. BACKGROUND
In 1997, a jury convicted Petitioner of three counts of robbery under Califané
Code § 211 and ormunt of attempted robbery under California Penal Code 8§ 211

and 664. (ECF No. 12 at 2.} The trial ourt madetrue findings as taallegations that

Petitioner had seven prior serious or violent felony convictions angrameerious felony

conviction formultiple robberies committed in 199XId.) Pursuant to California’s thre¢

strikes law,the courtsentenced Petitioner to three consecutive terms of 25 years |
plus a consecutive fivgear enhancement, for an aggregate indetermieatedf 80 year:
to life. (1d.)

On November 4, 2014, California voters approved Proposition 47, \
redesignatedome norserious, notviolent crimes as misdemeanors iagteof felonies
and permitted resentencing for prisoners currently serving @msentfor any of th
offenses that the initiative reduced to misdemean8esTurner v. Richardsgmi2:13cv-
00454 WBS AC P, 2016 WL 47445, at *1 (E.D. Cal. Jan. 5, 20Pépposition 4Avas

codified as California Penal Code § 1170d& itbecame effectiven November 5, 2014.

Cal. PenalCode § 1170.18 (West 2014). Section 117@®ides, in relevant part:

A person who, on November 5, 2014, was serving a sentence for 3
conviction, whether by trial or plea, of a felony or felonieowlould have
been guilty of a misdemeanor under the act that added this section (“this act”
had this act been in effect at the time of the offense may petition for a recall
of sentence before the trial court that entered the judgment of conviction in
his or her case to request resentencing in accordance with Sections 1135(
11357, or 11377 of the Health and Safety Code, or SectioMfsich, 473,
476a, 490.2, 496, or 666 of the Penal Code, as those sections have bes
amended or added by this act.

Cal.Penal Code § 1170.18(a).
I

1 Page numbers for docketed materials cited in this Report and Recommendatitm trefee
imprinted by the court’s electronic filing system.

2
16-cv-2320LAB (JLB)

P
, 213

/

D

0 life

)

vhich

(D




© 00 N OO0 o A W DN B

N NN RN N NDNNNRRR R R R R R B
W ~N O O N W N kR O ©O© 0 ~N o 0 h 00 N =B O

On November 17, 2014&etitioner filed apetition pursuant to Proposition 40
recall the sentence he receivedlBB7. (ECF No. 5 at 252.) The &n Diego County
Superior Court denied the petitian February 5, 201®n the basis thahe crimes for
which Petitioner wasonvicted, three counts of robbery under California Penal Code
and one count of attempted robbery under California Penal Code 88 211, 213, 4
were not eligible for resentencingnder Proposition 47.1d. at 53.)

OnAugust 3, 2015, Petitioner, through his counsel John L. Dodd, filed an apj
the San Diego Gmty Superior Court’slenial of hs petition for resentencing. (ECF N
12-2.) According to the California Court of Appeal’s opinion Reople v. ShellNo.
D067745 (Cal. Ct. App. Jan. 25, 2016):

Shell's appointed counsel filed a brief pursuanfPtople v. Wende
(1979) 25 Cal.3d 436/Nend¢ andAnders v. Californig1967) 386 U.S738,
744 (Anderg raising one possible but not arguable appellate issue: whether
the trial court erred in denying Shell’'s motion for resentencing pursuant to
Proposition 47.

(ECF No. 124 at 3.) The Court of Appeal invite®etitionerto file his own sipplementa
appellate brief and he did soa August 28, 2015. (ECF No.-B2) Petitioner argued th
hereceived ineffective assistanceagpellatecounselandwas denied due processen
his attorney erroneously filed &/endebrief that referencedCalifornia Penal Cod
81170.126 (Proposition 3@)stead of California Penal Code § 1170(R8position 47)
(ECF No. 123 at 711.)

The California Court of Appeal denied Petitioner’'s appeal in a reasoned de
dated January 22016. (ECF No. 1:2.) The court reasoneat follows

A

In a Wende appeal, we must consider defendant’s supplemental
contentions and state the reasons why they f&eogle v. Kelly(2006) 40
Cal.4th 106, 120.)Shell contends he suffered prejudice and was denied due
process and effective assistance of counsel because counsel\Medda
brief relying on section 1170.126, which was codified as part of Proposition
36, instead of section 1170.18, which was esthets part of Proposition 47.
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Shell was not prejudiced or denied due process by the mention of sectiof
1170.126 because counsel listed the denial of Shell’'s Proposition 47 petitior]
as an issue, which counsel considered. “[T]he constitutional right to
assstance of counsel entitles an indigent defendant to independent review by
the Court of Appeal when counsel is unable to identify any arguable issue or
appeal. California’s procedure for securing this right requires counsel to file
a brief summarizing theroceedings and the facts with citations to the record.”
(People v. Kellysupra at p. 119.) Counsel did that and was not required to
raise or argue specific issues in Wendebrief. (d. at p. 118.)

B

—4

<

Shell contends section 490.2, a provisamided by Proposition 47,
required resentencing because his robbery convictions were for petty thefts,
“which were elevated to felony charges based on his 1991 priors.” (See § 667,
subd. (b) [“[i]t is the intent of the Legislature . . . to ensure longesoip
sentences and greater punishment for those who commit a feldny”].)

Section 490.2 states: “obtaining any property by theft where the value
... does not exceed nine hundred fifty dollars ($950) shall be considered pett)
theft and shall be punished as a misdemeanor.” The record shows &hell w
not arrested or charged witheft or petty theft in the 1997 convictions.
Rather, he was charged with and convicted of three counts of robbery (§ 211
and one count of attempted robbery (88 211, 213, 664) from separate victim;
at two restaurants and a convenience store, all with threats of violence. Thes
felony offenses were crimes against a person and required proof the taking @
property from the person or presence of anotteeurred by force or fear.
(8 211; People v. Coope(1991) 53 Cal.3d 1158, 1165, fn. 8 ["mere theft
bemmes robbery if the perpetrator . . . resorts to force or fear warifgirng
away the loot”].) “Although classified in the Penal Code as a crime against
the person, robbery is actually a crime against both the person and property
[Citation.] ‘Robberyviolates the social interest in the safety and security of
the person as well as the social interest in the protection of property rights.”
(People v. Gome®2008) 43 Cal.4th 249, 264.) Robbery is categorically
different than simple theft of property. (See 88 484, 490.2.) Therefore,
section 490.2, which applies to theft cases, does not apply to the robbery and
attempted robbery convictions in this case and no counts were eligible for
resentencing under section 1170.18.

C

Shell again attempts to challenge the validity of his prior strike
convictions and contends they were suffered by someone else. Shell's 1997

~
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(ECF No. 124 at3-7.)

convictions and the true findings on the 1991 convictavedong since final.

The validity of these earlier decisions were not properly before the trial court
on the petition for resentencing under Proposition 47 and are not properly
before us on an appeal from the order denying the petition for resentencing.

Even if these issues were properly before us, we would find no merit in
Shell's contentions. We briefly address these issues because they are
consistent theme in Shell’s appellate challenges. Shell contends his guilty
plea in a single case in 1991 resulting in seven strike convictions should
constitute only one strike prior. Howeya prior qualifying conviction need
not have been brought and tried separately from another qualifying conviction
in order to be counted as a separate strilReofle v. Fuhrmaii1997) 16
Cal.4th 930, 93840.)

Shell’'s contention he was sentenced urtberthree strikes law bake
on a probation report referring an unrelated case involviogher defendants
is equally without merit. From the record Shell provided, it is clear the
probation report contains a typographical error. The probation report
summarizing the 1991 prior strike allegations, refers to superior court case
number CR124967 for five counts of robbery pursuant to section 211 and
superior court case number CR124969 for two additional counts of first
degree robbery pursuant to sections 211 and 212.5, subdivision (a). Howeve
the 1997 amended information charging Shell with the 1991 convictions as
prior strike allegations refers to Shell's seven convictions in superior court
case number CR124969. The court found these allegations imudopthe
issuance of the probation report. Thus, there is no indication the court relieg
on an unrelated superior court case from 1991 for his sentencing in 1997.

D

We have reviewed the entire record in accordande\Wendesupra
25 Cal.3d 436 and\nders supra 386 U.S. 738, and have not found any
arguable appellate issue. Competent counsel represented Shell on this appe

3 During a discussion regarding whether Shell wanted the jury to be instructed
regardinglesser included offenses, the court explained lesser included offenses could
include petty theft. However, the court explained petty theft by a felalsasa felony.

Shell asked the court not to instruct the jury regarding the lesser includedeaffpesty

theft because it was inconsistent with his defense theory of the case. Thetteaftay
convicted Shell of three counts of robbery and one count of attempted robbery.
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On January 28, 201@etitioner filed apetition for review with the Californig
Supreme Court. (ECF No. ‘B) Petitionerarguedagainthat he receivedneffective
assistance of appellate counsel and was denied due process when his aguue sl
erroneously filed &/endebrief that referenced California Penal Code § 1170id&@ad

of addressing California Penal Code 8 1170.18l. &t 79.) The California Supreme

Courtdeniedthe petitionfor reviewwithout commenbn March 3Q 2016 (ECF No. 12
6.)

On October 14, 2016 etitioner filed getition for writ of habeas corpus with t
San Diego County Superior Court (ECF No-7)2which wasdenied on November ¢
2016(ECF No. 128). The recordefore this Courindicates that Petitioner did not pres
subsequent habeas corpus petitions to the California Court of Appeal or the C4g
Supreme Court(SeeECF No. 5 at 15; ECF No. 12

OnSeptember 12, 2016, Petitioridged a petition for writ of habeas corpusth this
Court (ECF No. 1) Petitionersubsequently filed &irst amendedoetition for writ of
habeas corpusn October 6, 2016. (ECF No.)5Respondetifiled an aaswerto thefirst
amended etition on January 18, 2017. (ECF No.)l11Petitionerfiled a traverse or
February 16, 2017. (ECF No. 13.)

Additionally, on February 21, 2017, Petitioner filed a motion for an order to e»

the record in this case. (ECF No. 15.) Respondent ditanah opposition to Petitionisr

motion.
I11. SCOPE OF REVIEW
Section 2254 of Title 28 of the United States Code provtuescope of review fg
federal habeas corpus claims:

The Supreme Court, a Justice thereof, a circuit judge, or a district court shal
entertain an application for a writ of habeas corpus in [sic] behalf of a person
in custody pursuant to the judgment of a State court only on the ground tha
he is in custody in violation of the Constitution or laws or treaties of the United
States.

28 U.S.C. § 2254(a).
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In addition, federal habeas corpus claims are subject to the provisions

Antiterrorism ancEffective Death Penalty Act of 1996 (“AEDPA"}odified at 28 U.S.Q.

§ 2254(d).See Lindh v. Murphyp21 U.S. 320, 3227 (1997)(holding that federal cour
reviewing anyhabeagpetition filed in federal court after the April 24, 1996 enactmer
AEDPA will apply its provisions) Under AEDPA, apetitioner must overcome a hig

thresholdto obtain relief:

An applicationfor a writ of habeas corpus on behalf of a person in
custody pursuant to the judgment of a State court shall not be granted with
respet to any claim that was adjudicated on the merits in State court
proceedings unless the adjudication of the claim

(1) resulted in a decision that was contrary to, or involved an
unreasonable application of, clearly established Federal law, as deteloyined
the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonablg
determination of the facts in light of the evidence presented in the State cour,
proceeding.

28 U.S.C. § 2254(dHarrington v. Richter562 U.S. 8, 100 (2011).

For purposes of federal habeas corpus review under § 2pB4(thlearly
established &deral law means “the governiniggalprinciple or principles set forth by tf
Supreme Court at the time the state court renders its detidiookyerv. Andrade 538
U.S. 63,71-72(2003) The ternrefers to the holdings, as opposed to the dicta, of Sup
Court decisionsld. at 71 (citingWilliams v. Tayloy 529 U.S. 362, 412 (2000)).

A federal habeas court may grant reliehder the “contrary o clause of
§ 2254(d)(1)if the state court applied a rule different from the governing kEwosth in
Supreme Court cases if it decided a case differently than the Supreme Court on a
materially indistinguishable fact®ell v. Cone535 U.S685, 694 (2002). The court m
grant relief under the “unreasonable application” claxfs®2254(d)(1)if the state cour
correctly identified the governing legal principle from Supreme Court decision

unreasonably applied those decisions to thesfaca particular casdd. Habeas corpu
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relief cannot be granted und&2254(d)(1) “so long as ‘fairminded juristsuld disagre'é

on whether the state court decision is inconsistent with clearly establisheal fade

Harrington, 562 U.S. at 10{quotingYarborough v. Alvaraddb41 U.S. 652, 664 (2004
To grantrelief under §2254(d)(2)'s “unreasonable determination of the fa

standard, a petitioner must demonstrate that the factual findings upon which tH

)

cts

e St

court’s adjudication of his claims rest, assuming it rests upon a determination of the fac

are objectrely reasonableMiller-El v. Cockrel] 537 U.S. 322, 340 (2003).

Where there is no reasoned decision from the state’s highest cotetieére habea
court “looks through” to the underlying appellate court decision and presumes it pr
the basidor the higher court’s denial of a claim or clainSee Yist v. Nunnemak&01
U.S. 797, 80406 (1991);see also Harrington562 U.S. at 99100 (holding that a
unexplained denial of a claim by the California Supreme Court is an adjudication
merits of the claim and is entitled to deference unless “there is reason to think son
explanation for the state court’s decision is more likely”).

V. DISCUSSION
A. Petition for Habeas Corpus

Petitioner claims that hisonstitutionalrights wereviolated when the San Dieg
County Supeor Court denied his petition teecall his current sentence pursuant
Proposition 47. SpecificallyRetitionerallegesthathe “has been denied due process
equal protection under the prerequisitesPobposition 47 for resentencinghd he “is
being denied equal protection based on the \gtarstiative under Proposition 47 ar
their intent as it relates to proposition 47.” (ECF No. 8-4#.)

Respondent argues thae first amendedgetition 5 meritlesdbecause Petitioner
claims invole a statecourt’s interpretation of state laand errors of state law do n
warrant federal habeas relief. (ECF No-11at 9-12.) As set forth more fully below, th
Court agrees and therefore recommends that the first ampatitgoh beDENIED.

“In conducting habeas review, a federal court is limited to deciding whet

conviction violated the Constitution, laws, or treaties of the United Statéstélle v.

8
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McGuire 502 U.S. 62, 68 (1991) (citing 28 U.S.C. § 228tse v. Hodgegl23 U.S. 19

21 (1975) (per curiam)). The U.S. Supreme Court has held repeatedly thedl‘febeas

corpus relief does not lie for errors of state law” Hrat“it is not the province of a feder
habeas court to reexamine stateirt determinations on stamv questions.”ld. at67-68
(quotingLewis v. Jeffers497 U.S. 764, 780 (1990)Here, &hough Petitioner labels h

claims as federal “due process” and “equal protectadaims, Petitioner has effectively

askedthis Court to find that a California state court erred in interpreting and apyj
California state law. Such a claim is not cognizable in federal habeas.c&pese.g.
Myles v. Rackley:16-cv-0278 TLN CKD P, 2016 WL 6298408, at *2 (E.D. Cal. (i,
2016),Report and Recommendation adopte®@t6 WL 7212801 (E.D. Cal. Dec. 1
2016) (rejecting Proposition 47 claims on ground that “[flederal habeas corpus r
unavailable for alleged errors in the interpretation or application of statecegtéaws
by a state court”)Adams v. Border€£D CV 1600541VBF (AS), 2016 WL 4523163, ¢

*3 (C.D. Cal. July 29, 2016Report and Recommendation adopte@Git6 WL 4520906

(C.D. Cal. Aug. 29, 2016) (“The fact that Petitioner may be attempting to character
claim concerning resentencing under Proposition 47 as a federal constitutional clii
not sufficient to render it cognizablg.’see alsd_angford v. Day 110 F.3d 1380, 138
(9th Cir. 1997 (“[A petitionell may not . . transform astatelaw issue into a federal or
merely by asserting a violation of due process.”) For this reaso@otm recommend
that the first amendeaktition beDENIED.

Additionally, even if the Court were to liberally constriretitioner's claims a
federal due process and equal protectit@ms the claimsshould still be denied on tf
grounds that Petitioner’s due process claim is time barred and Petitioner’s equal pr
claim is both unexhausted and meritless.

. Due Process

Petitionerasserts in the first amended petittbat he was denied due process on
following grounds:
I
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On July 15, 1997, under case number SCD126559, petitioner’'s waived
his rights to a jury trial on his 1991 priors, at the discretion of his trial attorney
Nantette Monson, which voided the jury of lesser included offense (LIO’s),
due to the fact that it went against the theory of his attorney’s defense. (Se
C.T., pp. 79) The jurynever had the opportunity of verifying the priors used
to sentence petiti@m under the threstrikelaw resulted from a 1991
contract/plesagreement or was in fact true or even that they belonged to him
The Judge then (not the jurygetermined the validity of petitioner’s 1991
priors as true, by only asking petitioner to sthts name; CDCR number;
offense; and length of time he spent incarcerated to see if they comttide
the 969(b) prison package that was used to establish his identity.

Thereatfter, the judge stated “I'll accept that as a knowing wa{$eg
E.R,pp.42-43) and at no time was it even proven if the 1991 priors relied on
in 1997 were indeed strikeable. The jury was never made aware of the fag
that petitioner entered into a contract/ptgaeement on October 9, 1991,
which left him with one (1) prior on his record if he were tefiend. (See
E.R, pp. 445 & C.T.,pp. 26 @ p. 5Ln 617)

The jury had no prior knowledge that counts 2, 4, and 5 were designateq
as nonviolent/nonserious which were to be ran consecutive, and coénts 3,
and 7 were to bean concurrent- as agreed to in the petitioner's 1991
contract/pleaagreement. Also, they were not aware that the tivdefree
robberies were consolidated, and not “brought and tried separately” as allege
by the court. (See E.R, pp-4a)

In the nstant case, the court has openly admitted that petitioner’s

current charges under case number SCD126559 were misdemeanors.

However, it was because of his prior conviction under case number
CR124969, that his misdemeanor charges were elevated toy;felo
knowing that not all prior serious and violent felonies disqualify a person from

the reduced penalties under Proposition 47. . . .

(ECF No. 5 at 1:213.)

In his traverse, Petitiondurther asserts thahis federal due process rights w
violatedwhen the trial court failed to instruct the jussegarding lesser includedfenses
and “took the authority away from the jury and personally ordered that the jury
petitioner guilty of second degree robbery if a guilty verdict was to be renderdd

(SeeECF No. 13 at 913.)
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This Court concludes that Petitioner's asserted due process claims are ur
Under the AEDPAa petitioner has one year from the date that his or her conviction i
to file a petition for writ of habeas corpus ederal court pursuant to 28 U.S&2254.
See28 U.S.C. § 2244(d)In the instant case, the due procelsgm that Petitioner raise
challengesot therecentdenial of hispetition to recall his sentence under Propositiol
but his 1997 robbery and attempted robbery convictigithough the AEDPA’s ongear
statute of limitation is subject twth statutory and equitable tollirspeCalderon v. United
States Dist. Cour{Beeler) 128 F.3d 1283, 1288 (9th Cir. 1990)erruled on othe
grounds by Calderon v. United States Dist. Court (Kellyyg3 F.3d 530, 540 (9th C
1998),20 years have passsihce Petitioner's 1997 convictioasadthe AEDPA'’s statute
of limitation has run with respect to these claimsThus, Petitioner is time barred fro
raising any federal habeas claim tlchtllenge the proceedings surroundirgs 1997
robbery and attempted robbery convictions. As Petitioner does not raise a single
due process claim that relates to the San Diego County Superior Court’s February
denial of his petition to recall his sentence pursuant to Proposition 47, the first ar
petition contains no federal due process claim for this Court to address.

i Equal Protection

Petitionerasserts in the first amended complaint that he was “deprived initially
now, to have the equal protection of proposition 47 to be applied to his indi
circumstances.” (ECF No. 5 at-412.) The Court concludes that this claim is b
unexhaustednd meritless.

The Equal Protection Clause of the U.S. Constitution’s Fourteenth Amen
states that no state shall “deny to any person within its jurisdiction the equal proté(
the laws.” U.S. Const. amend. XIV, § 1. The Fourteenth Amentisnequal protectio
clause'is essentially a direction that all persons similarly situated should be treated
Cleburne v. Cleburne Living Centet73 U.S. 432, 439 (1985). To assert a claim u
the equal protection clause, a petitioner must show that he was similarly situated

defendants who received preferential treatmé&wde Fraley v. Bureau of Prisqris F.3d
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924, 926 (9th Cir. 1993).

Petitioner presents his equal protection claim for the first time in his federal
petiion. He did not present the claim to any state court prior to filing his salk&aon
in federal court. Generally, a habeas petition brought under 28 U.S.C. § 2254 may/,
granted unless it appears that . . . the applicant has exhausted the remedies avhkg
courts of the State.” 28 U.S.C. § 2254(b)(Th exhausstate judicial remediesifederal
habeas petitioner must presémt highest state court available with a fair opportunit
rule on the merits of every issue raised in hgefal habeas petitionSee28 U.S.C. §
2254(b), (c);O’Sullivan v. Boerckel526 U.S. 838, 845 (1999). Thus, in Califory
petitioners are required to exhaust their habeas claims in a petition to the @&
Supreme Court.See Gatlin v. Maddingl89 F.3d 882, 888 (9th Cir. 1999) (applyi
O’Sullivanto California). Here,Petitionerdid not present his equal protection claothe
California Supreme Courdn direct review(see ECF No. 125) or in anysubsequen
collateral proceeding.Thus, for purposes of this Court’s review of Petitioner’s e
protection claimtheclaim is not properly exhaustéd.

Although an unexhaustddderalhabeas claingenerally may not be granteithe
AEDPA provideghat“[a]n application for a writ of habeas corpus may be dearethe
merits, notwithstanding the failure of the applicant to exhifwgstemedies available in t
courts of the Staté 28 U.S.C. § 2254(b)(2). Because tA&EDPA’s exhaustior|

requirementexists as a matter of comitygssuringthe state courts of the “initig

2 Respondent concedes in his answer that Petitioner “appears to have exhausitireinedie
by presering the claim to the California Supreme Court in a petition for reVi¢®wCF No. 11 at 2).The
Court does not agreeTo fully exhaust one’s state court remedies, a petitioner must “fairly preiser
“substance” of a federal habeas claim to the statets. Gray v. Netherlandb18 U.S. 152, 1653 (1996)
(quotingPicard v. Connoy404 U.S. aR78). For purposesf exhaustionthe “substance” of a feder,
habeas claim includes a “reference to a specific federal constitutional guaramtek agsastatement o

the facts that entitle the petitioner to reliefd. (citing Picard, 404 U.S. at 277.) While the petition for

review that Petitioner filed with the California Supreme Coef¢renceshe phraséequal protection,’
(seeECF No.125 at 4, 9, Petitioner failed to presett the California Supreme Court any facts t
would entitlehim to relief under an equal protection claim. Thus, the Court conclhd#hkis claimwas
not fairly presented to the California Supreme Court and is therefore unexhauste
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‘opportunity to pass upon and correct’ alleged violations of its prisoners’ federal ri
Picard v. Connor404 U.S. 270, 275 (1971) (quotiMdilwording v. Swensqei04 U.S,
249, 250 (1971)), district courts have jurisdictiondeny an unexhaustedaim on the
merits only “when it is perfectly clear that the applicant does not raise even a co
federal claini Cassett v. Steward06 F.3d 614, 6224 (9th Cir. 2005).“A contrary rule
would deprive state courts tfe opportunity to address a colorable federal claim ir
first instance and grant relief if they believe it is warranteld.” at 624. If there is an
guestion as to whether the petitioner has stated a colorable federal claim, the distr
may rot consider the merits of the claim.

In this case, Petitioner fails to make even a threshold showing that his comstit
rights to equal protectionvereviolated In his first amendedgdition, Pditioner offers
only the conclusory allegation that he was “deprived . . . to have the equal prote(
proposition 47 to be applied to his individual circumstances.” (ECF No. 5-4RJ!
Petitioner does not state that he was similarly situated to anyone who received pre
treatmentoy theSan Diego County Superior Coutlor does the Court’s own review

Petitioner’s first amended petition and all records bearing on the merits of Petst

claimsreveal any equal protection claims that Petitioner could bring. Thus, Petdmessr

nat state a valid claim under the equal protectateuse. For this reason, the Cou
recommends that Petitioner’s equal protection clairdBBEIED.
B. Motion to Expand the Record

Petitioner has filed a motion fonarder to expand the record undérle 7 of the
Rules Governing Section 2254 Cases in the United States District Coutts. N 15.)
Petitioner seek® expand the record to incluttes following documents, which were fil¢
with the California Court of Appeal in connection with Petitioner’s direct appeal ¢
denial of his petition for resentencing pursuant to Propositior{14his June 28, 201
motion for substitution of appellate counsel; (2) his June 28, 2015, declaratiopport

ghts,

lorab
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of his motion for substitution of appellate counsel; (3) his August 3, 2015 request for leay

to file an opening brief due to his appellate counsel’s failure to process his appeal
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August 11, 2015 second motion for substitution of appellate counsel; (5) his Aug
2015 declaration in suppof his second motion for substitution of appellate counsel
(6) his August 11, 2015 request for judicial notice in support of his second moti
substitution of appellate counseld.(at 1-2.) Petitioner argues that these documents
“assig the court with exculpatory evidence that would give the court moréyctdrthe

claims that ha[ve] been presented within this caskl.”af 1.)

ust 1
and
pn fa

will

Rule 7 of the Rules Governing Section 2254 Cases allows district courts “to expar

the record by submitting additional materials relating to the petition.” Rule 7(axoAlfe

may be expanded without holding an evidentiary hearir@obperSmith v. Palmatee

397 F.3d 1236, 1241 (9th Cir. 2006)erruled on other grounds by Daire v. Lattimgre

-

812 F.3d 766 (9th Cir. 2016). However, before the record may be supplementadwvith

materials a petitioner must make a showing that he meets the conditions for igptzm

evidentiary hearing under 28 U.S.C. § 2254(e)(@)(citing Holland v. Jacksob42 US.
649, 65253 (2004)). The conditions of § 2254(e)(2) include demonstrating that:
(A) the claim relies on-
() a new rule of constitutional lawnade retroactive to cases on

collateral review by the Supreme Court, that was previously
unavailable; or

(i) a factual predicate that atnl not have been previoustiyscovered
throughthe exercise of due diligence; and

(B) the facts underlying the claim would be sufficient to establisitdar and
convincing evidence that but for constitutional erroryeesonabléactfinder
would have found the applicant guilty of thederlying offense.

28 U.S.C. 8§ 2254(e)(2). An exception to this general rule exists only if a Pet
“exercised diligence in his efforts to develop the factual basis of his claims in stat
proceedings.”CooperSmith 397 F.3d at 1241.

A petitionerwho request an evidentiary hearing must also demonstrate that h

presented a “colorable claim for reliefSeeEarp v. Ornoski431 F.3d 1158, 11667 (9th
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Cir. 2005) (citinglnsyxiengmay. Morgan 403 F.3d 657670 (9th Cir. 2005) Stankewitz

v. Woodforg 365 F.3d 706, 708 (9th Cir. 2004), adldillips v. Woodford267 F.3d 966
973 (9th Cir. 2001)). The standatttht this Court must apply to determine wiher the
facts alleged by Petitioner would entitle him to relief is the deferential standard db Z8.
§ 2254d). Stanley v. Schriro58 F.3d 612, 624 (9th Cir. 2010ee also Gonzalez
Knowles 515 F.3d 1006, 1014 (9th Cir. 2008) (holding thaiheagsuming the petition
exercised sufficient diligence in seeking to develop the factual basis for his claims
court, no evidentiary hearing is warrantedereno claimgivesrise to a colorable feder
habeas claim).

Here, this Court has concluded that Petitioner is not entitled to federal habeg
under 28 U.S.C. § 2254(Bgecause he fails to raise even a colorable federal habeas
in his first amendegetition There areno specific factallegedin the peition that, if true,
would entitle him to the relief he seeks. Because federal habeas relief is not wa
under § 2254(dRetitioner has not demonstrated that he meets the conditions for ob
an evidentiary hearing under § 2254(e)(2). ThhsCourt recommends that Petitione
request to expand the recordDENIED. See Galloway vIrimble 2:11-cv-1464 KIM
DAD P, 2012 WL 6555013, &17 (Dec. 14, 2012(denying motion to expand record wh
petitioner failed to demonstrate tifatleral habeas relief was warranted

Further even if Petitioner had raised colorable fedbaedleas claimi his petition

the motion to expand the recordosid still be denied becausiee additionaldocuments

that Petitioner seeks to introduaeznot relevant teeither ofPetitioner’'salleged habed
claims Petitioner allegem the first amendegetitionthathis federal due procesghts
wereviolated when the San Diego County Superior Court committed judicial error g
Petitioner’s 1997 eminal trial and his right to equal protection was violated when the
court later denied his petition for resentencing pursuant to Propositio(54@ECF No.
1 at 3-14.) Theadditionaldocuments tha®etitioner seeks to add to the record contesi
performance of Petitionerappellate counselfter the San Diego County Superior Co

delivered its decisiawith respect to theventsgiving rise to Petitioner’'s alleged d
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process and equal protection claims. Thus, the additional documentsekeeant to

Petitioner’s allegedederal habeas claims and need not be considered in connectiq

the petition. See Delgadillo v. Gonzaled:07-CV-00625 LJO GSA HC, 2008 WL

2332227, at 1 (E.D. Cal.June 4, 2008) (denying motion to expand recordrevttee
documents the petitioner sought to introduce had no logical relevatimectaims raiseq
in thehabeas petition).
V.CONCLUSION

For the reasons outlined aboVE,ISHEREBY RECOMMENDED that the Cour
iIssue an Order: (1) approving and adopting this Report Rectbmmendationf2)
DENYING Petitiona’s motion to expand the record; and (3) directing that Judgme
enteredDENYING the Petition.

IT ISHEREBY ORDERED that no later thar\ugust 8, 2017, any party to this

action may file written objections with the Court and serve a copy on réiksa The
document should be captioned “Objections to Report and Recommendation.”
IT ISFURTHER ORDERED that any reply to the objections shallfiled with

the Court and served on all parties no l#tanAugust 15, 2017. The parties are advise

that failure to file objections with the specified time may waive the right to raise
objections on appeal of the Court’s ord&ee Turner vDuncan 158 F.3d 449, 455 (9
Cir. 1998);Martinez v. YlstF.2d 1153, 1156 (9th Cir. 1991).

Dated: July 172017 j . ._j M

dﬁ:n Jill L. Burkhardt
ited States Magistrate Judge
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